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THE UNITED STATES, APPELLANT, VS. A. J. VAN DUZEE. 


THe Unrrep STaTeEs OF AMERICA, 
Northern District of Iowa, 83: 

Be it remembered that therefore, to wit, on the 25th day of October, A. 
D, 1889, a petition was filed in the office of the clerk of the United States 
district court in and for the northern district of Iowa, which petition is 
in the words and figures following, to wit : 


In the United States district court for the northern district of Iowa, 
eastern division. 


A.J. Van DUZEE ) 
ve. 
THE UNITED STATES OF AMERICA, if 


Your petitioner, A. J. Van Duzee, a resident of the city of Dubuque, in 
said district, avers and states, that in the month of August, A. D. 1882, he 
was duly appointed clerk of the United States district and circuit courts in 
and for the northern district of Lowa, and duly qualified as such clerk, 
and entered upon the discharge of his duties as such clerk, and has been 
from said August, 1882, and now is, the only duly qualified clerk as afore- 
said. 

That the defendant, the United States of America, became and now is 
indebted to said plaintiff for work and labor performed as such clerk dur- 

ing the time from July Ist, 1885, to June 30th, 1889, in the sum 
2 of five hundred and eighty-seven and 7°, dollars, which said sum 

defendant has rin | and refused to pay, though often requested, 
and still neglects and refuses to pay, and the whole of said claim of $587.15 
is due and unpaid. 

A bill of items of said claim for work and labor done as aforesaid is 
hereto attached and made a part hereof. 

Plaintiff avers that he has duly presented to the proper accounting offi- 
' cers of defendant a claim for the items embraced in said account for pay- 
ment, which said accounting officers have refused to allow. 

Wherefor plaintiff prays judgment in his favor and against defendant 
for the sum of five hundred and eighty-seven rg ros. dollars. 

. J. VAN DUZEE, 
Plaintif. 


Unitrep Srates oF AMERICA, 
Northern District of Iowa, ss: 
I, A. J. Van Duzee, upon oath, do say that I am the plaintiff in the 
foregoing-entitled cause; that I have read the foregoing petition, and 


that the matters and things therein set forth are true, as I verily believe. 
A. J. Van Duzee. 


Subscribed and sworn to by said A. J. Van Duzee before me this 23rd 


day of October, A. D. 1889. 
[SEAL. ] : ALFRED Hosss, 


S. Commissioner, N. Dist. of Iowa. 
19403——1 


S. A. J. VAN DUZEE. 


2 THE UNITED STATES, APPELLANT, V 


3 United States of America to A. J. Van Duzee, Dr Dr., for services rendered as clerk of 
fol the United States circuit and district court in and for the northern district of Iowa, 
as follows: 


During the six months from July Ist to December 31st, 1885. 
No. 1. 


Filing papers received from commissioners of the United States circuit court in causes 
to which the United States is party plaintiff. Docketed and numbered, viz: 


No. 2209, 7 papers. No. 2810, 5 papers. No, 2811, 4. 
= 2812, 5 es. = ‘© 2814, 4. 
* 2815, So as 2316, se ‘s 2817, 3. 
éé 2518, 5 sé sé R19, 5 ‘ sé 2820, 5. 
| ak, i ‘* 2823, 6. 
~ e464 ot iy ae ‘* 2826, 6. 
sé 2227, 6 sé sé 2826, 4 ss +6 Qr20), fi. 
nae | * fas .“ ‘“<« 9608. 6. 
_ tens * “se 6h * 2835, 5. 
ane |* “Tee ». + ** 2839, 6. 
“ 2,6 * ‘2 « ‘6 2842, 5. 
"“ae¢ “« <a ft ‘* In eastern. 
wt, %\ Sa, * Sono > 7 nn 
ee: FS ee El “ ee 
oie le 7 . ie  * “« 13,8 
i: ae 2 ‘* In western division. 
In all, 267 papers filed, at 10c. each.. nvbibia iimese ek tuaerwe macel ene 
Deduct allowed by accounting officers & ‘paid. ceive dtdinen ab bentinias 9, 20 


No. 2. 


Filing appointment ot T. 2. Reopens, Gopaty U. &. M. ..cccece cccces 10 
i a 8 id le ek ben seonee poaeue ones . 30 
Filing 2 oaths of office of T. M. Hopkins, deputy U.8.M ............. . 20 
i a keel Eas ecln ed GhipeG od pone dhs c0susben econes . 45 
Filing 2 oaths of officer of Anton Schulte, special deputy U.S. M..... . 20 
i eng dude kdneus conbse sedunn pene veotes seceet 45 


i ee ee ee eee ee ee 
“*eeneneenenteeeenetexeeeeeneeeeeeee 


“eee © ee eee © ee © ee 8 © 


ee eee ee eee ee eee ee eee ee ee eee ee ee ee ee ee 


No. 2—Continued. 


Filing appointment of J. M. Holbrook, deputy U.S.M_............... .10 
I EE iid neck seeks Se eOh Dade e> pesesececeececes cecees . 30 
Filing 2 oaths of office of J. M. Holbrook, deputy U. 8. M............ . 20 
ID nie ne pdne een dbus ohectneee ooccsd ccccccesee sesccecucs 45 
Filing bond of J. M. i Cl. Bho eset necces ceduar cute 10 
I IU ID OD, bn sno coos ob ee v0 bnes Seeece bose ncvcee séense cocce . 7% 
Filing appointment of J.T. Holbrook, special deputy U. 8. M ...... ' 10 
IIINGL BBs. ewes bowers cb cons cocese cones coe cers cece secuce 15 
Filing 2 oaths of officer,of J. T. Holbrook, special deputy U. 8. M.... . 20 
EE NGL, © On on ind cecdne cpages code cccces cecces cece cece bases . 45 


Copy of indictment furnished defendant at his request in cause No. 61, 
U. 8. vs. Michael Carlin, western division, under indictment for sell- 
ee nh os a send beeen wees oc ceueee seebee iaccecsconbcs 90 


No. 4. 


Making final entries in the following cases, in eastern division, No- 
vember term, numbered 2760, 2400, 2810, 2811, 2813, 2=14, 2815, 2816, 
2817, 2818, 2819, 2921, 2622, 2A23, QH24, 2825, 2826, 2827, 2828, 2829, 
2830, 2831, "2832, "2833, 2834, ‘2835, 2841, 2842—28 cases, 1 fo. each, . ae 


‘ 


| 
| 
G 
| 
| 


THE UNITED STATES, APPELLANT, VS. A. J. VAN DUZEE. 
No. 5. 


Entering marshal’s return of subpcena, viz: 
19 sub. for witnesses before grand jury in western division, Oct. 


Oe Bs OR cP eiice 6ntedcnctiaibinanh cuscacwecesnededaae aie 2. & 
44 sub. for witnesses before grand jury, in eastern division, Nov. 
Bes GD 5 Gis GE clPuaccce cnnbis anamncecects coonen coneseenetes 6. 60 
2 sub. for witnesses in cause No. 2760, eastern division, Nov. T., 
GRO B Ty BP cccccs cc cces cadvedcannds sotees cocces bansesckanees . 30 
9.75 
POR WERGEN c ones anv ceeges canons casatesecoce c00600+ eanekeeeenane “eee 
5 ORNS DREW. cane 000608 sctaescpesarecoenecces capequaniiognnssanaas ee 
No. 6. 
Entering presentment of G. J., Nov. term in eastern div. in following 
numbered cases, viz: 2816, 2817, 2819, 2826, Zen, W231, 2836, 2839, 
2840, 2842, 2n14, 2814, 2815, 2818, 2829, 2841, 2843, 221, 2810, Vs22, 
2824, 2825, 2ev7, 2832, 2833, 234, 2835—27 cases, each 1 fo., at 15... 4.05 
Deduct allowed by accounting officers & paid.....................-. 1.2 
—— 2. 85 
No. 7. 
Dockets, index, & taxing costs, Nov. term in eastern div. in following 
numbered causes, viz: 2313, 2814, 2815, 2818, 2823, LazY, 2841, 2843, 
ee FG, GOO ccuws econ succes ces sues sowebibe v chases 9. 00 
In six months, from Jan. Ist to June 30, 1886, 
No. & 
Onthe to & DaliiGe, Amesl GONG, BOND . cccwse ccce cece cocs cece scowsedes " . 50 
- <5 ae OO ee me yee a oe HO 
Ce 0 1 Cs Se ee EE @ ceases 00 ccgs dooce cocecctepeud ants un 
CORES OOS DORs ST COUN, Te oe 6 ce cece cccwuehe secececebe séunee . 50 
—_—-— 2. 00 
No. 9 
Filing order appointing Thos. Hardie jury comsr., eastern division. .. . 10 
DEG CORT CE GRRDs onc nccce conn sere coqo anes once cqesnccedhhnthmene .10 
Cent. Ge Sens OO CONE GE GREE GROUS 6 cc cnnwiccnes cp ccas cqodtbeheedete . 35 
i ce an 7 55 
No. 10. 
For filing testimony taken by grand jury, April term, and returned into 
court by said jury in causes numbered as follows: 2548, 2849, 2851, 
2852, 2853, 284, 2855, 2856, Y857, 259, 2860, 2s61, 2862, 24563, 2864, 
2°65, 2866, 2867, 226%, 2869, 2870, eastern division, 21 cases, .l0 each.. 2,10 
63, 65, 66, 67,.68, 69, 70, 71, 72, 73, 74, 75, 76, 77, 738, 79, 80, 81, 82, 83, 
~4, 85, 56, 87, 88, 90, ¥2, 94, 95, 96, 97, 98, 99, 100, 101, 102, 105, 106, 
107, 108, 109, 110, 111, L12, 113, 174, 115, 116, 104, central division, 50 
CIE, BD .oBP sii ccc cbdccecceuie dnamentecccé ceccce vcoe ceeds bhue ches 5. 00 
PR ticeds semake shhee © cabedeebnbed +abned.eoonds uniedmaa 7.10 51.9% 
6 ND TENE vcnococ caches bendatcererecens tennvakhsbeude 51. 25 
I MPN ic ccaccpocngunsdubensnesbas otes ex agence secaees 7.10 
No, 10—Continued, 
124, 125, 126, 127, 128, 129, 130, 131, 132, 133, 134, 135, 136, 142, 143,144, 146, 
143, 149, 151, 152, 153, 154, 157, 158, 159, 172, 173, western division, 28 
COOER, GRE « BO 0.ccce cece cece cocve Ob OSSORS cobs secccecccccccqeapeceso | |§=6 Oe 
9. 90 
Allowed and paid by accounting officers ...................... . 55 
—_-— 9. 35 


— » i en aL tr 
Feat Hi toa aeneliar te: 


4 THE UNITED STATES, APPELLANT, VS. A. J. VAN DUZEE. 
No. Ll. 
Filing oaths of office of T. P. Murphy as U.S. district attorney, 2 at - 
+. 20 “ese eee @ eee ee weeeeeeeeeeneneeeeeeeeee eee eee ee ermhlc erm erm erm rhc Ore eee rl eC ee . : 
Ce de csapdnmanscatoneed 30 
Administering vath of office to Wm. Graham as assistant U. 8. district 
I SE ED LI nd'n Cobden venkes cacecs 0000 2060 cone coed ceneee eset . 30 G 
Recording said oath, 2 fo., .15, .30; filing same, .10...............--- . 40 — 
No. 12. 
Filing papers received from the commissioners of the U. 8. circuit 
court in causes to which U. 8. in party plaintiff, docketed and num- 
bered as foilows: 28348, 6 papers; 2849,5 papers; 2850, 5 papers; 
2851, 5 papers; 2854, 6 papers; 2855, 5 papers; 2556, 5 papers; 2857, 
5, papers; 2858, 5 papers; 2859, 5 papers; 2060, 5 papers; 2861, 5 
papers; 2862, 6 papers; 2863, 6 papers; 2864, 5 papers; 2865, 6 
apers ; 2866, 5 papers ; 2867, 5 “tamangd Y5 Sinisa 10c. each....... 9. 50 
Al owed and paid by accounting officers............... jecece: Team 
ie 7.85 
No. 13. 
Certified copy of order of court appointing jury commissioner for June 
term, 1886, furnished commissioner, 1 fo.....................--+--- lv 
Certificate 15, Se OP OU SD doce o cccccs ccccceccenccdese . 35 
—~---- 45 
No. 14. 
Certified copy of order of court appointing jury commissioner, May 
term, 1886, furnished commissioner, 2 fo. .20, cert. .15, and seal .20. . 55 
Forward ..... sR Miniebns ahbn Uiiiajwesd's sevens cocesuvese 70, 10 
7 Brought forward........ bach oces cues bénbsitie coands cooustnceson 70, 10 


No. 15. 


Making copy of indictments in the following numbered cases for de- 
fendants as per order of court: 2848, 15 fo., 2849, 5 fo., 2851, 4 fo., 
2852, 3 fo., 2060, 3 fo., 2861, 5 fo., 2864, 3 fo., 2869, 3 fo., 2866, 4 fo., 
2867, 3 fo., 2868, 4 fo., 2870, 11 fo., in eastern division. 65, 3 fo., 66, 

3 fo., 67, 3 fo., 63, 3 fo., 69, 3 fo., 70, 3 fo., 72, 3 fo., 73, 3 fo., 74, 3 fo.. 
75 3 fo., 76 3 fo., 77 3 fo., 78, 3 fo., 79, 3 fo.., 80, 3 fo., 82, 3 fo., 83, 
3 fo., 85, 3 fo., 66, 3 fo., 87, 5 fo., 93, 5 fo., 97, 3 fo., 100, 3 fo., 101, 
3 fo., 102, 3 fo., 104, 3 fo., 105, 3 fo., 106, 3 fo., 107, 6 fo., 108, 5 fo., 
109, 5 fo., 110, 5 fo., ‘111, 13 fo., 112, 13 fo., 113, 13 fo., 114, 13 fo , LIS, 
13 fo., 116, 13 fo. S in central division. In all, '261 folios at 10c. each. 26. 10 


Allowed and paid by accounting officers ...... beiuind wéenercoesandous . 70 
25. 40 
No. 16. y 
Certificate and seals to copy of orders of court to marshal to pay wit- 
re CR. cncdnn abi nenese cdnepssectenccoecccucess eons 3 A + 
Copy of said order furnished marshal ............................... .70 ‘; 
Copy of order of court to marshal to pay witnesses at January term, 
tl cdian deus dine diia nh dhpess beedde sdehedendens cacess cove 1, 50 
nacho es ond canes begeue 60 eseace 35 
se ge of order of court to marshal to pay witnesses at June term, 13 
SP dich cake <td inde nat ab ahah dibs bedeb ons s O6b0 bee ced cécnee cecuse 1, 30 
Contiiiesic and seal to EE dda dunucuddsctntenese catubnndndeces . 35 
-—— 4.55 
, 4 
ih Neds bébate SaOth hanes w atewbedbcdbes <encecddeceece 100. 05 
8 Brought forward....... iRbe ddnhe Konnbbnnde cbendsaseccen cede 100. 05 z 


THE UNITED STATES, APPELLANT, VS. A. J. VAN DUZEE. 5 


No. 17. 


—— _ oe RR 


Making final entries in the following numbered cases: 
2565, 2701, 2733, 2849, 2850, 2851 2852, 2854, 2855, 2857 xe 2858, 2859, 
2860, 2361, 2x62, 2563, 2864, 2565, te 2867, 2868, 2869, in east- 
ern division, 22 cases at . BOudhecee< visiennene 3. 30 


G 63, 64, 66, 67, 68, 69 70, 71, 72, 73, 74, 75, 76, 77, 78, 79, 80, aA, 82, 
83, 84, 85, 86, 87, 88, 59, 90, 91, 92, 93, 65, O4, 97, 05, OR, 100, ‘101, 
102, 103, 104, 105, 117, in central division, 42 cases at >. See * 
127, 128, 129, 130, 131, 136, 145, 146, 148, 149, 151, 152, 153, 154, 157, 
158, 159, 161, 162, in western division, 19 cases at .15 .......... 2. 85 
—— 12,45 
No. 18. 
Entering return of marshal of subpenas of witnesses in cases num- 
. bered 62, 1 subpera, 8&8, 1 subpapna, 2 at .15 ...... 006 cecece cecees . 30 . 30 
No. 19. 
Entering return of marshal of bench warrants in following numbered 
cases: 
~_~k &§. 2 tg SK eee . 30 
Ge, GE, SG, Hl CURIE Gees. BOS PO cn ccc cnc cccocnccecunecese . 45 
—— 7 


No. 20. 


Entering continuances in following numbered cases: 100, 102, 106, 
132, 133, 134, 172, 173, in western division, & at .15 ........cccccccee 1.0 1, 20 


No. 21. 


Entering return of marshal of mittimus in causes 66 & 100, central 


Ss te Ee eins. Koucne steed chnh dente cope nguvtcedas aetan . 30 . 30 
Forward .. seeees Sees Seedes teceuence cocess ceees wens 115, 05 
Brought forward... cedwed be 6600 cc ccte cas0r cess coemwoebee 115, 05 


No, 22. 


Entering presentment of grand jury in the following numbered 
causes: 2848, 2853, 2861, 2266, 2868, 2869, 2850, 2s: m4, 5 2862, 2863, 2855, 
2858, 2865, 2849, 2551, 2452, 2856, 2857, 2259, 2860, 2864, 2867, in east- 
ern division, 20 cases at 15 pet da ae ne cemmee pebettanbkaeue 3. 30 
65, 66, 67, 68, 69, 70, 72, 73, 74, 75, 76, 77, 79, 30, 82, 83, 85, 86, 
87, 88, 92, 94, 96, 97, 99, 100, 101, 102, 104, 105, 106, 107, 108, 109, 110, 
111, 112, 113, 114, 115, 116, in central div., 41 at .15..............-. 6.15 


Allowed by accounting officers & paid: 


i Bs NN i i - , . cans ub woikelieiaies 
GE chunk Pie Sedan cbinuss Sees ccccen dnskedeenme 
‘ - 2. 40 
a - 7.05 
‘, 
No, 23. 
Dockets, index, & taxing costs in the following numbered causes: 
— 2854, 2462, 2563, 2855, 2558, 2865, in eastern division, at 1.00 
REE crecectdcagddemeoshessnnades ene: eennes cennens gncueende 7. 
63. ‘64. 71, 81, 84, 90, “91, 93, 89, 98, 103, in central division, at 
1.00 each pibddid naidk cbinine bah eee babe eee 0060 0+ okbs Kadewd andes 12, 00 
—- 19.00 


: 
A 
' 
' 
; 
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THE UNITED STATES, APPELLANT, VS. A. J. VAN DUZEE 
In the six months from July 1 to December 31, 1836 
No. 24. 


For making for defendants in causes numbered as follows, copy of in- 
dictment as per order of court : 2871 (a), 7 fo.; 2874, 2 fo.; 2875, 2 fo.; 


7,2 fo.; 2878, 2 fo.; 2879,6 fo,; 2877 (a),2 fo.; 2873 (a), 9 fo.; 2880, 
4 fo. 2281, 2 fo.: 2882" 2 fo.; § 


, 5 fo.; 2889, 2 fo.; DH, 2 fo.: R93. 

2 fo.; 2394, 2 fo.; 2295, 5 fo.; 2896, 5 fo.; 2497, 6 fo.; 2598, 6 fo.; 2899, 

6 fo.; 2900, 2 fo.: 2901, 2 fo.; 2902, UNE hc... ok ccudatn cue aloes 
Brought forward 


hphbud dae eatin boobs c 000w cece cent seeds i-wecdeecnssens Beka Oe 
10 Brought forward 


No. 24—Continued. 


2903, 2 fo., 2904. 2 fo., 2905, 2 fo., 
2910, 3 fo., 2911, : fo., 


2906, 2 fo , 2908, 
2916, 2 fe, 2917, 2 


2912, 2 fo., 2913, 2 fo., 2914, 
fo., ‘in eastern division, 114 "folios 


fo., 2909, 2 fv., 
fo., 2915, 2 fo., 
7 + 


le | 


nee 
No, 25 


mere 
For making final entry in each of the following-numbered causes : 
2848, 287 1a, 2872, 2875, 2876, 2277, 2R7s 2879, 2577 a, 2878a, ZAs0, Wee | | 
* 2BR2, 2883, 224, 28e5, Vsa6, 2891, 292, 2893, 2AV4, WHYS, VRE, 
2897, 2298, 2890, 2900, 2901, 2902, 2903, 2904, 2906 2907, 2909, 2910, 
2911, 2V12, 2914, 2915, 2916, 2917, 291e, in eastern divisiun, 42 
ee a. Ls ees canbe heeds mabe déoe 6. 30 
132, 133, 134, 142, 143, 172, 174, 175, 177, 178, 179, 180, 184, 185, 186, 
187, 1r8, in western division, 17 cases, ae 


seven dweqeede:” Oe 


—_—— 8. & 
No, 2t 
Entering order of trial a verdict in the foilowing numbered causes 
2848, 2871la, 2875, 2877, 278, 2377a, 2878a, 2eH1, VWs2, 292, 2893, 
2894, 2895, 289€, 2900, 2901, 2902, 2903, 2904, 2906, 2809, 2910, 2911 
2912, 2913, 2914, 2915, 2916, § 2917, in eastern division, 25 cases, 2 
fo. each, at 15, cae a iN sree 8. 40 
132, 133, 134, 142, 143, 172, 175, 177, 179, 181, in western division, 10 
ee oe es cs GIP cP ORG cn once cece cose cdce coves ctee 3. 00 
-——— 11.40 
No. 27 
Recording order of court approving official bond of W. M. Desmond, 
iy NE ON Ada) Cie a habe eno cows vee vcccc ccc cose coos seuss 15 
Recording commission issued to W. M. Desmond as U.S. marshal, 2 fo. . 30 
I dc peed bmba cebhcoaben 45 172.75 
11 nt coe alin wean binbenbed ov weew oede 
Brought forward ..... 


$460 ch babhbes net Ce 


No, 27—Continued. 


Recording 2 oaths of office W. M. Desmond, U. 8. M. ................ 45 
Recording official bond W. M. Desmond, U. 8S. M., 11 fo............... 1. 65 
Foregoing in district court, eastern div 


Recording commission issued to said Desmond in circuit court, eastern 
division, 2 fo 


Shed SOS COR ee CEU OES bob 000 vecees coeves + ceccte cedece 00 
Recording approval of foregoing bond in circuit court eastern division, 
Fahy oS a ee gn ate aR “ee ee eee eee “eee COP wee ce ee , 1d 


3. 00 


. ‘ * 
ee Tas! : at ER RO i Bp, 
nd ig ag ED er ee i PETE, TEE pa * a 
j ® x : . = 
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THE UNITED STATES, APPELLANT, VS. A. J. VAN DUZEE. 
No, 2%. 


Drawing report of drawing of the juries for Nov. term, 6 fo., first 


DREGE no ba cca nconennnecces ace nceces noes cone cccess coccneuesbehear® . 90 
Drawing report of drawing of the juries for Nov. term, 3 fo, second 
WORE non.600 scenes none ose cone coseds ences s9gens cocunrecceen aseues ~45 
Drawing report of drawing of juries for October term, 7 fo .......... 1, 35 
-_———— 2.70 
No. 29. 
Filing venire for P. jury, Nov. T. district court ........... 2.0. .cee- .10 
ss sé sé G ss +s sé sé sé . 10 
sé sé sé P sé sé sé sé sé 2 panel : ; 10 
Recording return of marshal of venire for petit jury, Nov. T., 2 fo... . 30 
Recording return of marshal of venire for petit jury, Nov. T., second 
DOE, B Wcccdne tndasdweetenes cccadscnqneces cecces concnauinien ones . 30 
Recording return of marshal of venire for grand jury, Nov. T., 2 fo... . 30 
Recording return of marshal of venire for petit jury, Nov. T., in cir- 
ey re I Bind cn bene ehivdae chener canons tunsonuneie . 30 
Recording retarn of marsbal of venire for petit jury, Nov. T., in cir- 
a induc chunus cctece concen canine aueene . 30 
Se Sy Ge Se A Gs BD cciwincs ecccece caccecesccesecéapennes .10 
ee ey Gee ee GL, Tl caw scnces soda; seveséeced sepnen .10 
Recording return of marshal of venire, petit jury, Oct. T............ . 30 
Recording return of marshal of venire, grand jury, Oct. term ........ . 30 
—-- 2. 60 
No. 3, 
Oath to 5 bailiffe at November term,. 10 ...... 0.2202 ..ccce-ccce coe . 50 
Entering order appointing crier, Nov. T ...... ....2. «2... sees oe © coon 15 
Tc dann dheake Caediee eemabhéecend ceedddboee indtéé sdees .65 181.05 
12 I NE nn ccamke Knuienhdbanen obi poqcedécuoed alah ecense || GT 
OCs TOC WENG « ccc ces cews nce shenes on: 26 pens éuuc cone eeeun . 65 
No, 30—Continued. 
Recording order appointing crier Oct. T ........ ocnses cased . 65 
ee IN Oe pans duns deeoee coccce cpeenbenne aenh ~15 
ee Ge ey Oe GD SUED cb odee taccce ccc cctc cudeniactonsd . 50 
- 1,45 
No. 31 
Making report to Commissioner of Internal Revenue under sec. 797, R. S., 
amended Mch. 1, 1879, of moneys received and paid out, dist. court, 4 
Oe, ceeh, eS GEROEIIE GIs SF ig Ay Uc cccce ccc cnc coccoetebeusssasen ed . 90 
No. 32. 
Entering return of subpeenas for witnesses as follows: Causes No. 2488, 2871a, 
2, 2879, 2, 2874, 1, 2875, 1, 2880, 1, 2895, 3, 2696, 3, 2903, 2, 2915, 1, 17 in 
trial causes, and 40 for witnesses before grand jury, November term, in all 
i I in dco bla ee bir ae Die dnetinasisecen' soeuds des nnb alpen 8. 40 
No. 33 
Entering return of bench warrants in the following numbered cases : 
2874, 2873, 2889, 2905, 2913, eastern division, .15...............-. .75 
111, 112, 113, 114, 115, 116, 107, 109, 110, central division, each, .15. 1.35 
= 2.10 
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‘s No. 34. 
§ Entering presentment of grand jury in the following-numbered cases : 
4 2871, 2882, 2888, 2889, 2297, Q8YR, 2k99, 2905, 2908, 2910, 2911, 29133, 
E 2877, 287%, 2902, 2903, 2881, 2900, 2904, 2873, 2874, 2875, 2892, 
ae 2893, 2884, 2911, 2906, 2872, 2876, 283, 287, 2879, 28R0, 2909, 
s | 2912, 2914, 2915, 2916, 2917, 2995, 2896, 2884, 2k5, 2891, W877a, 
mF 2878a, in eastern division, 46 cases, at .15.................----- 6, 90 
i Less allowed by accounting officers and paid.................-.----- 1, 50 
£ ; : —_——— - 5. 40 
ag ee 
ei I ier bdieith cinta ob cbadtunde nen k onecensceuncsudube wakeiindiians 199, 30 
g | 13 es cineee webu peuiwien kemainnel 199. 30 
¥ No, 35. 
3 Dockets index & taxing costs in the following-numbered cases: 2976, 
2883, 2887, 2907, 2872, 2884, 285, 9891, in eastern division, 8 cases, at 1.00. =, 00 
z No. 36. 
Entering continuances in following-numbered cases: 2942a, 2943, 2943a,2047a, 
7 2048, 2949, in eastern division, 7 cases, at 15. ...... 22.2200 cece socces cocces 1,05 
b. In the six months from Jan. 1 to June 30, 1887. 
a No. 37. 
3 Recording order appointing Thos. Hardie jury commissioner for east- 
E FOLLIERI TOOT ied chetihéaann enatean Deu ne debe cove -lo 
a Filing said order, 10; making copy, 10; certificates and seal, 35...... . 55 
i Filing order appointing jury commissioner for Jauuary term, central 
#3 i a a i eenbeaSewnweecesa .10 
g Recording same, 15; making copy for com., 10...................... . 25 
ny (OUR GE co cenacedeechecenece cncens cccecnseurcces . 35 
E Filing order appointing jury commissioner for May term, western di- 
fe aa a Ne eb eobennetes snenuieaeeue . 10 
z | Recording same, 15; making copy for com., 10....................-. 25 
2 Caen GEE DURE OS GUT BOE GOTR «on 00 ccvce cose case ceseee cocsence ae 
ft | —_— += 2.10 
“a ; 
# | No. 38. 
f 
a | Certificates & seals to copies of orders of court furnishing jary com- 
| missioners directing drawing of juries for April term, 2 orders, 35 
| Aad Gite denen ahh Meh petd shane seeede « cone ctne copeds shes enue . 70 
P th con cae tedbchbsebabes sade kabé seed eieubados . 35 
4 I TE cinta ach ned cabnes Sede Sonn esas pwhans vances cece . 35 
§ -- 1. 40 
; | No. 39. 
j ; 
F EE NREL DIE OOS EE TI LET MEMES TS 50 
a DD hci nahn abe hd bes syd coadcoesecens cents snee 06¥e aaneks 212, 35 
‘ 
} 14 i inh enenee Vbudes shecce cgcens seeds eeces wenden’ 212. 35 
No. 40 
| Binme vouize for petit fury, Aoril term ...... ..cccc cscccs cccccs cecccs 10 
: Recording return vf marshal of same, 2 fo.......................00--. . 30 
; Recording return of marshal of same circuit court, 2 fo .............. 30 
Filing venire for grand jury, April term.............. | C28 O00 Seee cece . 10 
Recording return of marshal of same, 2fo ........2.....2.. 222 -eeee. . 30 
Filing venire for 2nd panel eee I PE che ced.o obte Sanens .10 
Recording return of marshal of same, 2 fo .... .... ... 22. ..22....0.... . BU 
Recording return of marshal of same circuit court, 2 fo............... 30 
Filing venire for petit jury, January term............. ...... ..-. +... .10 
Recording return of marshal of same, 2 fo.................-..--.---.. . 30 
Filing venire for grand jury, same term®.... ............... 20-22 -0-- 10 
Recording return of marshal of same, 2 fo........-.........---...-2.. 30 
Recording return of marshal of venire petit jury, circuit court, 2 fo.... . 30 
—— 2.90 
’ 
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No. 4l. 


Entering return of marshal of subpenas for witnesses as follows: 
Causes: 2873, 1, 2874, 1, 2888, 2, 2889, 1, 2905, 1, 2905, 1, 2913, 2, 2920, 3, 
2919, 2, 2921, 3, 2924, 1, 92S, 1, 2937, 2, 2942, 2, 2W42a, 2, 2943, 2, z943a, 2, 
2946, 8, 2946a, 1, and 32 subpe@nas for witnesses before grand jury, 70 
Bp ee, OS CORTE Gr Ces GE Bio 0.0 c ni. nc ne hee c00<.6cekvcesieseue 10. 00 
96, 3, 99, 1, 107, 3, 109, 1, 111, 5, 112, 6, 113, 6, 115, 6, 116, 6, 124, 3, and 10 
subpcenas for witnesses before grand jury, 56 in all, in central divi- 
OS Oe scons conte ebas sbese cbn0 dedeed abe eédnce seemed Ss. 40 


No. 42. 


Entering returns of bench warrants in following numbered cases: 99, 


106, 110, 123, 133, in central division, 5, at 16... 2... 2.2.02 cccccscccs ce 40 
POE cn sis oc dene tbaduitedoeees pacnae o0ce.e0 otto ebhe wean esas Te 
15 RS TIPE ci ccccnsds ecdbanéhbedaewed coceed Kanes 234. 40 


Entering presentment of grand jury in the following-numbered 
causes: 

2920, 2919, 2921, 2922, 2923, 2924, 2925, 226, 2927, 2928, 292Y, 29:31, 

2932, 29:33, 2Y34, 2035, 2Y37, 240, 2910, 2411, 2042, 2043, 2O43Ra, 

2944, 2945, 2946, 2946a, 2047, 2947a, 24", 2949, 2950, in eastern 


GEC. Ge CE Edin. de beck 06 baee 6ccceo'Seunneodenenen 4, 80 
95, 119, 120, 122, 123, 124, 125, 126, 127, 12s, 129, 130, 131, 132, 133, 
i comtvens Giver, BP GEE, 06 Biicondc ce dheccces cocédacebuesss 2. 25 
7.05 
Allowed and paid by accounting officers : 
SI INN dnoanntbd dhe dhedds vncdés bcedeweds iteebhs 1, 20 
CES Gee ehscce tobean tcéued . aieewet : 45 
—-- 1. 
—— —- 5. 40 
No. 44 
Dockets, index, and taxing costs in following-numbered cases: 
ee, Sb CU ins ectneic deeirncodatniat dice nace aene 1. 00 
Sis Wb COIS Gees cacacetbaben hood ‘idboc d006sseuueke 1. 00 


In the six months from Fuly 1 to Dec, 31, 1287. 
No. 45. 


Filing precipies for bench warrants in cases Nos. 290%, 2956, and 2972, 
ab GRETA GOVERN ae OO Bibdinddd tkndae woes dace cess cccudsuseeeenoien . 30 


No. 46. 
Dockets, index, and taxing costs in cause No, 2967, eastern division. 1. 00 


-_———— 1, 00 


POPE ons vances cadbun eeveons nelle Coivees cone connect bested ae 
16 eee GPR ao + .cdntidd no wennedinn bacees ceed eonctaeeidieenee ae 
No, 47 
Docket, index, & taxing costs in the following numbered causes: 
3975, S002, 3002, easterm division, 3, a6 1.00 2... 26. cece ccc cccces 3. 
191, 196, 202%, 204, 207, 210, 213, 214, 190, 221, 223, 224, 225, 226, 
SR WeSkeG GIVERTOR, BE, GD BGS kces coccce covccs cone cocene meses 14. 00 


No. 48. 


Seals to copies of orders of court to pay witnesses and jurors, Novem- 
a OE Ch red uiienis chanes chueee 66000 ek deat wtstion 1. 0% 
a Sb abs nbdewaiasd cube . 33 
: aa 1. 40 
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No. 49. 


Filing precipes for mittimus in each of the following-numbered 
causes : 
2889, 2913, 2922, 2923, 2927, 2928, 2931, 2939, 2944, 2925, 2926, 2932, 


2933, 2934, 2935, 2940, 2941, in eastern division, 17, at 10 ....... 1. 70 
182, 192, 197, in western division, 3, at 10 ...... 1.2.2... .scceeeee- . 30 te 
— -— 2.0 


No. 50, 


Recording reports of Flaite juries, November term, 8 fo., 1.20, & 


end eewnes apeatseenecates eneeasenes 2. 25 
No, 51 
Recording return of marshal of venires for petit and grand jury, Oc- 
tober term: 
Petit jury, 2 fo.. wiih Milka maaiiok Godb-enge aotedsidas >be ae . 30 
October term, grand jury, 2 ESS OTIS, SUBS .20 
In circuit court, October t., petit jury, 2 fo................ s6-- . 30 
inienaage 90 


No, 52. 


Entering return of marshal of subpc-nas for witnesses as follows: 
In causes numbered 2888, 4; 2919, 2; 2820, 3; 2947, L; 2949, 1: 
2968, 1; 2078, 1; 2063, 1; 2ONSe, 1; 2988, 1; 16, at 15 ......... 2. 40 
And witnesses before grand jury, 63, at 15, all in eastern division. 9,45 


i ated tel ak a nel eek Glib a Med que eel 278. 50 
17 i i. cunh atdupp neds weeesdvnbhde cobs sapes 40s voeccceeenss BOUeee 


No. 53 


Entering presentment of grand jury inthe following numbered causes: 

2930, 2936, 2951, 2952, 2953, 2954, 2955, 2956, 2956a, 2957, 295k, 2959, 

2960, 2961, 2962, 2963, 2964, 2965, 2966, 2968, 2969, 297 0, 2971, 2973,2974, 

2975, 2976, 2972, 2978, 2979, 2920, 291, 2982, 2983, 2983a, 2084, 295m, 

2986, 29237, 29s, 2929, 2991, 2992, 2993, 2997, 299%, 2999, 3003, 3003a, 

3005, 2005a, 3006, 3007, 3008, 3009, in eastern division, 56 cases, at 15 8.40 
Allowed by accounting ee eee 


- 7.35 
No. 54, 
Entering continuance in following numbered causes : 2870, 2919, 2942, 
2951, 2955, 2956a, 2960, 2972, 2981, 2993, 2999, in eastern ‘division, ll 
cases, at 15 ive hahaa node tntiepadnehebene o6eess s0denbnetnes bobs 1,65 
_ Allowed by accounting officer and paid........ 2.2... 2.222.222... eens . 30 
or 1.35 
In the six months from Jan. 1 to June 30, 1888. 
(No. number 55 omiited.) 
No. 56. 
Making final entries in the following numbered causes: 
2919, 2951, 2978, 2881, 2929, 2991, 3003, 3003a, 3005, 3005a, 3012, 
3013, 3014, 3016, 3017, 3019, 3020, 3021, 3022, 3023, 3024, 3026, 
3027, 3028, 3031, '3033, 3034, 3035, in eastern division, 28casesatl15 4.20 
107, 137, 139, 140, 141, 142, 143, 144, 145, 146, 147, 149, 150, 151, 152 
154, 155, 156, 158, 159, 160, 162, central division, 22, at 15 a alas 3. 30 
188, 205, 206, 211, 212, 222, 235, 237, 233, 239, 240, 241, 242, 243, 244 
245, 247, 251, 255, western divi ision, 19 cases, bask paged tan 2. 85 
—-— 10,35 
a ak aces themed eecceeus icon aaa 2&7, 55 


i cceh ns sepeeb cd be oeseve cess coccesensccdeccccescaps | O0,E8 
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* 
No. 57. 
3 . : , , . 
| Docket, index, and taxing costs in the following numbered cases, 236, 
239, 240, 241, 245, 247, 24, in western div. 7, at 1.00............... 7.00 
No, 58 
00 ¢ Copy of sentence and order of commitment to the penitentiary, of Sam 
Lawrence, furnished marshal for delivery to warden with prisoner 
in case No. 3005a, 5 fo., 50; certificate & seal, 35 ........... cccces . 85 
25 No. 59. 
Seals to copy of orders to marshal to pay witnesses, grand & eet 
bs jurors, eastern division, 3, at 30. bn te neds chee os 40eeon 0608 66 eee . 60 
No, 60. 
Filing 10 marshals’ accounts, April term, 18@8 ...................-.- 1.00 
F iling 72 vouchers with said accounts, 10 . , ae 7.20 
” Recording 10 orders of court approving said ace ounts, 1 fo., =... 1, 50 
| Making 10 copies said orders for marshal, 1 fo., 10 ................... 1. OU 
Certificate & seal to cach said 10 copies... .... 2.2... ccccccccccccscees | 6 | 
14, 20 
No. 61. 
Copies of indictments in each of following numbered causes for defend- 
ants: 
> 134, 5 fo. ; 135, 3 fo. ; 136, 3 fo.; 137, 4 fo.; 138, 3 fo.; 139, 3 fo. ; 
Bc, 140, 4 fo.; U41, 4 fo.; 143, 4 fo.; 144, 4 fo. ; 145, 4 fo.; 146, 4 fo. ; 
) 147, 4 fo.; 148, 6 fo.; 149, 6 fo. : 150, 4 fo.; 151, 4 fo.; 152, 4 fo. ; 
155, 4 fo.: 156, 4 fo.; 157, 4 fo. ; 158, 4 fo. ; 159, 4 fo. ; 160, 4 fo.; 
‘ 162, 4 fo.: 163, 5 fo., in central division, 108 fo.. at 10. re 
205, 4 fo. ; 248, 6 fo.; in central division, 1 fo., 1.00, & cert. & seal 
CO GRO CWO IBAM, DD. cccccccccccs Sedidd Ednees cocess cévche cuvetees 1.70 
—— 12.50 
No, 62. 
Seals to copy of order to draw juries, furnished the jury commissioners: 
January term, petit jury .20, grand jury, .WO. .... 2.2... 2.2... ceccees . 40 
June a ane oe ey vc b cece cece cnduéu een 40 
May v“ Re Ce re a. co nslewn inal . 40 
- 1.20 
ITE nnd. cee Sonia de on Ubi O0Gh Ros db. c0 08 00 00 00 00 06 ehbbe bee 333. 90 
19 I BE isthe snc eds ddibibinds tccaes cceces chaccanks didi 333. 90 
No. 63 
Seals to copy of order of court appointing jury commissioner furnished said com, 
January term 20, June term 20, May term 20 ... 2... 22220. cc cone ccc cce coccees . 60 
; No. 64. 
Seals to copy of orders of court to marshal to pay grand & petit jurors & 
witnesses. January term 3 at .20, June term 3 at .20, May term 3 at .20 .. 1. 8C 


No. 65. 


Recording report of the drawing of juries 


April T. dist. court petit & grand jr., 7 fo.,15................... 1. 05 

ee ** jurors, 5 at., 15.....--. ..---+ +++ ---+-0- 75 

Jan. “ dist. ct. petit & grand jurors, 8 fo., at15................ 1. 20 

_ “cir, “ jurors, f0., 19...... 22200-02222 cone eeees . 90 

Jan. T. dist. ct. 2 panel petit jr., 3 fo., BB icoce cpcesccve cues csee 45 

"- * &. & 3 ™ “3 fo.., ‘15 teens 06060k berebecawuse . 45 

June “ dist. ct. petit & grand jr., 8 fo., TP isnaes canna betes iwecn 1. 20 

é wee oly. 66, © FA, GS Big Bisdce chee coccce cncces coccescesese . 90 
5 May T. dist. ct. “ & grand dr. 7 fo., BBi cucoiccocen iseeetiasans. Bele 
meee Cie, CR ONS Ey Bis wacee cece cece cance cocecenses cose . 90 


—-—- 8, & 
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No. 66. 


Filing venire petit jr. April T. dist ct...... 2.2.2... .22+ ceceee ceceees . 10 
Entering marshal’s return of same, 2 fo.... ....-- ..--+- .2-+++---+++- . 30 
Filing venire grand jr. April T. dist. ct............--+. +--+ -2+++-+-: .10 
Entering marshal’s return of game, 2 f0.... . 2... ccoe cece cece ccc cece 30 
Filing venire petit jr. Jan. T. dist. Ct. ... 2... 2000 cocccs ccccce crcwess 10 
Entering marshal’s return of same, 2 fo.......... ....-- 2-204 +++ s0es 50 
Filing venire grand ir. Jan. T. Gist. ct.... .. 2... 20.0 2200 ccccee cocees .10 
Entering marshal’s return of same, 2 f0.... ...... .- +200 coos ceeene coos . 30 
Filing venire petit jr. June T. dist. ct .........--- 2. -22- cee eee e noes . 10 
Entering marshal’s return of same, 2 fo...... .......-.+ --<+ e200 -+-+-- . 30 
Entering marshal’s return of venire petit jury circuit court, 2 fo...... . 30 
Entering marshal’s return of venire petit jury circuit court, Jan. T . . 30 
Filing venire G. fury June term dist. ct. jones sete epeuee sete boone . 10 
Entering marshal’s return of same, 2 fo ......... .----+.---0+ +++ +++ . 30 
dan dodace dooe cone 0c ence cccs cess cc0ves cosent cogeeces 3, 00 
20 on, sn dbak Rnb ens coos Bees CONnEE chbe 0460 COaNbe AbeRSS 
RUNS TEODOR. ch ccc cone cone cece cece bone chéenstignenmeuoons 3. 00 
No. 66—continued. 
Filing venire, petit ir., May T. dist. ct ...... 22000 ceccce ceccce secces . 10 
‘Entering marshal’s return of PE ce inescoseebchondsatbebons . 30 
Filing venire, grand jr., May T. SNNAION 1 sccin'« inc:ees'ddamamiaiadiainioaen 1, 10 
Entering marshal’s return of same, 2 f0 .... .... 2... - 206 e200 cece eeee . 30 
Entering marshal’s return of venire, petit jury, circuit court, 2 fo.... . 30 
No. 67. 
Recording in final record motion & affidavits for order of court for 
subpenas for witnesses for defendant in following-numbered causes: 
2919, 3 fo.; 2920, 6 fo.: eastern division, 9 fo., .15 ..... is chwie'éens 1. 35 
ee SE GPO IIR IP Bie cA conc case cocsas cosecese ence 75 
2. 10 


Allowed by accounting officer & paid... .. . 0.2.0. cccecs ccccccccccccce§=61,.50 


No. 68. 


Recording in final record sentence & judgment in the following- 
numbered causes: 

2951, 2 fo.; 2978, 3 fo.; 2891, 3 fo.; 3003, 3 fo.; 3005a, 6 fo.; 2012, 3 
fo.; 3013, 3 fo.; 3014, 3 fo.; 3016, 3 fo.; 3017, 3 fo.; 3020, 3 fo.; 
3021, 3 fo.; 3022, 3 fo.; 3023, 3 fo.; 3024, 3 fo.; 3026, 3 fo.; 3027, 
3 fo.; 3028, 3 fo.; 3031, 3 fo.; 3033, 3 fo.; 2952, 3 fo.; 2953, 3 fo.: 
2957, 3 fo.; 2958, 3 fo.; 2959, 3 fo.; 2961, 3 fo.; 2962, 3 fo.; 2963, 
3 fo.; 2964, 3 fo.; 2965, 3 fo.; 2966, 3 fo.; 2965, 3 fo.; 2969, 3 fo.; 
2970, 3 fo.; 2971, 3 fo.; 2973, 3 fo.; 2974, 3 fo.; 2976, 3 fo.; 2977, 
3 fo.; 2979, 3 fo.; 2980, 3 fo.; 2932, 3 fo.; We: Sa, 3 fo.; 2985, 3 fo.; 
2986, 3 fo.; 2987, 3 fo.; 2988, 3 fo.; 2997, 3 fo.; 2898, 3 fo.; 3006, 
3 fo.; 3007, 3 fo.; 3008, 3 fo.; 2984, 3 fo.; 3006, 3 fo.; 3007, 3 fo.; 


4.10 


3008, 3 fo.; 2984, 3 fo., in eastern division, = FF eee 24.15 
137, 139, 140, 141, 143, 144, 145, 146, 147, 149, 150, 151, 152, 155, _ 
158, 160, 162, in central division, 18 cases, 3 fo, ia 54 fo., at .15.. 8.10 
PTE dias tenkes ceneces pists athe 260badcanntncbehan cosens 32, 25 
21 Brought forward ....... Ditibs sieehin pbb ctachahe bANE sg eid bc eens 6 Winnns 
i i cia cue ca dbeddaben 600 one ciesee even wane ce 32. 25 
No. 68—Continued. 
Allowed by accounting officer and paid .... .. . 2... ..00 2002 cc cces cece: 23. 40 


349. 8&5 
349. 85 
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A 


No. 69. 


a 
+ Recording in tinal record bene h warrants and return of marshal on 
same in following-uambe red causes: 


2978, 4 fol. ; 2809, 4 fol. ; eastern division, 8 fo., .15.............. 1. 20 
111, 112, 123, 133, 141, in sented i Ce GP ca woce cocene sucben” Gee 
Eee, GOGRRS GrVenetk GTB, cBPcosance docesceccs voce: on eee . 60 
4. 05 
Allowed by accounting officer and paid................. 1e0 cetuvess 
—---- 75 
No. 70 
Recording in final record bail bonds in the following-numbered cases : 
es Ce, Be in, shia ciiehh allt idnoes de 6b bbun Khe 45 
Allowed by accounting officer and paid . babdndbs bacdbne cocaucansowe . 30 
alee ae ts 
No. 71. 
Entering returns of marshal of service of subpcenas of witnesses as 
following in eastern division: 2978, 2951, 2956, 1 each, 3, at .15... 45 
2989, 3 fo.; 2991, 1 fo. ; 3003, 4 fo. ; 3005, 4 fo. ; 3018, 1 fo. ; 3019, 1 fo. ; 
— 8) Fe os VP Se sea aes ne mE 
And 30 for witnesses before SE Sh cock cee cccces ccccetctssanan = 
eee 7.35 
No 72. 
Issuing subpcenas in the followjng-numbered cases in eastern division: 
Boees 25 Dees Os Seen BS Gee OS BG, BO Bice cack cocowsGer cooees sine 1. 50 
No. 73. 
Filing subpoenas in the following-numbered cases in eastern division : 
2951, 2956, 2981, l each ; 2989, 3; 2091, 1; 3003, 4; 3018,1; 3019, 1; 
— te Fe ¢ f 2 Fee ee ree -eeeounenn 1, 50 
aan 1. 50 
POS ccsc stands vnundacsienicaddeeaennd i ive coees eaten 369. 9 
22 Brought forward. se Gunes dotmalininenebedcees cats bane skeen ee 369. 95 
No. 75 
Entering return of marshal of subpenas for witnesses in the follow- 
ing-numbered cases: 107,2; 111,4; tte, 3; 113,3; 114,3; 115,3; 116, 
3; 123,15; 133, 2; 134,33; 135, 1; 136,2; 141, 1; 146,25; 153,15; 159,33 in 
central division Ff Ff b andibiviendad sone. scouees cncheudebeiannonal 7.65 
No ie)? 
Entering marshals return of bench warrant in causes numbered I4l, 
CRS GPE occ ota vancnus cuddee bebedbbbenbs cnéncedobess estcutilas poesed 15 
No. 76. 
Entering continuance in following numbered cases : 256, 257, 258, 259 
in western div., GE, alllctee s abddew cases seeks bec cocave cedete shbaowa nen . 09 
No. 77. 
Entering return of marshal of mittimus in case No, 107, central divi- 
ii idhtndwe dks schus Geetewsedses hdsete aed dbeceedeetcisbaoedaiewes 15 


Entering presentment of grand jury in the following-numbered 
‘AUses : 

S012, SOLS, 3014, 3016, 3017, 3018, 3019, 3020, 3021, 3022, 3025, 3024, 

S025, JUL, JUS, Pte nen 3034, 3035, 30356, Un pom lrte, divi- 

I dene edie iawn eee 3. 15 

134, 135, 136, 136, 137, 138, 139, 140, ‘M41, 143, 144, 145, 146, 147, 148, 

i 149, 150, 151, 122, 155, Lob, 157, 158, 159, 160, 162, 163, in central 
Bt division, 2b, Be DD émueke ve babe bens'cant bibs enenecenens peocssence. | 4 
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No. 78. 


Allowed by accounting officer & paid : 
Eastern division .60 ; central division .90..............---+.+--+: 
No, 79. 
Docket, index & taxing costs in the following-numbered causes : om 
1.00 


2999, 3015, 3029, in eastern division, 3, at 1.00 ..............-..+.-- 
142, in central division, 1 at 1.00.2... cccor ccccce ccccce ccccce ccce 


ce neath imme 
23 TIS GI ns ons cnc qeéccescccee songs sennce bees cnccusocesnes 


No. 80. 


Entering continuances in the following numbered causes: 2942, 2942a, 
2943, 2943a, 2947, 2947a, 2948, 2949, 2956, 2960, 2972, 2991, 2993, 3009, 


3030, 2870, 2908, in eastern division, 17 at .15...... ....--secces---- 29D 
Allowed by accounting officer & paid...... .. 2... ..2e0e-- cones coee- »45 
In six mouths from July 1 to Dec. 31, 1888. 
No, 81. 
Docketing, index & taxing costs in the following numbered causes: 
2960, 3029, 3064, 3065, 3066, 3096, 3108, in eastern division,S cases 
1. 00 Dit Adnivicbidel eebGed koteen cock dnadcee ‘stacetecbabe teonaoe 8. OO 
261 and 262 in western division 2 cases 1.00....................- 2. 00 
No. 82. 
Drawing bonds in the following numbered cases : 3071, 3104, 31 we 3138, 
139, in eastern division, 3 fo., each 15 fo., .15 ....-........ . 2.2% 
Allowed by accounting officer & paid ...... 2.2... ccccccsscccces cscee 2, WO 
No, 8&3 
Entering order of court approving acct. A. Hobbs, U. 8. Come’r, 2 fo. . 30 
Making copy of same . 20, certificate & seal to same .35.............. a) 
Entering order of court approving acct. A. J. Van Duzee, clerk...... . 30 
Making copy of same .20, cert. & seal .35..... 22.22. eee cee eee eee 55 
Filing report of U. 8. Attorney upon acct. A. Hobbs, U. 8. Com’sr.. . WwW 
Filing report of U.S. attorney upon acct. A. J. Van Duzee, clerk ... .10 
Filing duplicate account A. J. Van Duzee, clerk........ ........... 10 
Entering order of court approving acct. T. P. beset U.S. atty. . 60 
Making copy of same .40, 2 cert. & seal .70.. inekpad wukiedades: “Ball 
Filing 2 duplicate accounts T. P. Murphy, U. S. Atty. pink aehciited ound 20 
Entering 13 orders, approving l3 accounts, W. M. Desmond, U.S. mar- 
I i eee oa ola Liss 6 odeeswes vwemsd candle 6h0 mie ©. 70 
PE bn Coda aneunauwenitesd Keue conccébene: sectes sees’ cove 6. 60 
24 sch iil ineund nin piby spon ebosdaenbaneasadeddons 
Lah Lala cade hdl bed Ghéieedée shone bs thes wees 6. 60 
No. 83—Continued, 
Making 13 — of anid orders, 16 fo, 10 2.2.00. 22.20. cececcccee socces 1. 80 
13 cert. & to said copies, .35 i atch RR tahoe a RBI 4.55 


gino F 13 7” licate accounts & 90 duplicate vouchers, W. M. ‘Des. 
mond, i Cried as ne cage cece buns ebbens ee. 


10, 00 


~) 


- 
wt 


wt or 


I, corto eel 
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Filing 12 reports of U. S. attorney upon accounts of W. M. Desmond, 


UJ. Be Bhey BOG, CBORD ccce cone cocdes 0008 coccee cos Secs cove scene acoee Beau 
Entering order approving account T. G. Henderson, U. 8. com., 2 fo.. . 30 
Making copy of same, .20; cert. & seal, 35 ............ 222.2222 ---e- 55 
Filing report U. 8S. Atty. upon said account............-------++-+-- . 10 
Entering order approving account W. H. Johnson, U.S. com........ . 30 
Making copy of same, .20; cert. & seal, .35 . 2.2.22. 2000 ccccee coos cece 5 
Filing report of U. 8. attorney Bee ee edn ene cose ccvcssenanes . 10 

No. 84. 


Certificate, .15. & seal, .20, to copy of orders to marshal to pay grand 
& petit jurors & witnesses: 


ie Se en ek da on + cae boone 1. 05 
November term, Fort Dodge, ee a, $e eee conceceseesaa. TaN 
POVGEIESE CERT, TIGER, Didceds os 0066 6066 cece coves ccocecnes 1. 05 

3} LS 

Allowed by accounting officers & paid.................. iubeane . 75 


No. &5. 


Certificate, .15, & seal, .20, to copy of orders to draw juries & appoint- 
pointing jury commissioners furnished to jury commissioners : 


15 


2. 40 


October term, 2.35.. ie hh wage oo Odlbenik dmeneaiene 70 
November term, Fort Dodge, 3. eh 1, 05 
OVeNNer Gel, DUSRGRR, TG cane cdee coca c00s césuce cosaceesces 70 
Allowed by accounting officers & paid.............. sas ceoseeckhedae. anne 
1, 00 
Forward .... » badd udebiob Me btee bles chee cone.cécemealeneeae 430, 65 
25 ES CCAS 0.66. oa cacads ax ans cndule netedapendasseen ee 430, 65 
Recording in final record, transcripts from U. 8S. circuit court 
commissioners causes numbered as follows: 246, 4 fo., 249, 5 
fo., 252, 4 fo., 253, 6 fo., 260, 6 fo., 264, 5 fo., 265, 5 fo., 266, 4 fo., 
268, 3 fo., 269, 6 fo., 272, 5 fo., 1&8, 5 fo., 205, 4 fo., 206, 5 fo., 211, 5 fo.., 
212, 5 fo., 222, 5 fo., 235, d fo., 237, 5 fo., 238, 5 fo., 242, 5 fo., 243, 5 
»., 244, 5 fo., 251, 5 fu., 255, 5 fo., in western division 122 fe., 15 ... 1s. 30 
Recording in final record bail bonds in following nambered causes: 
246, 4 fo., 249, 4 fo., 252, 4 fo. , 253, 4 fo., 26 i, 4 fo., 262, 5 fo., 138, 4 fo., 
 -. SS FY, ee - cheese ctdnds ee 4. 95 
Allowed & paid by accounting Of7COPW. 2.00 cece ccs: cocces cocces 2. 40 
2.55 
Recording in final record, mittimus & return of marshal on same in 
following numbered canses: 265, 3 fo., 266, 3 fo., 268, 3 fo. , 269, 3 fo., 
271, 4 fo., 242, 4 fo., 244, 4 fo., 251, 4 fo., 255, 4 fo , in western div., 
32 fo., .15.... on teniid ddan nonin Unie ian oat tan onebecdsé Sanne 4. 80 
3,012, 4 fo., 3, 116, 4 i: I Oe en. ch eocecnedbameen 1, 20 
125, 126, 137, 131, (2 in 137) 140, 140, (2 in 140) 144, 145, 147, 150, 155, 
15b, 158, 160, 162, 16, 45, 56, 66, 6=, 69, 70, 74, 75, 76, Ge, (2 in 68) 
BGs im comirul Giv.,  ., GRO HOw Fike 6 OD cccccsce cos cecccesceuces 16, 20 
No. 6. 
Recording ip final record, bench warrants & return in following num- 
bered cases 18%, 3 to., 205, 4 fo., in western division 7 fo., .15 ...... 1, 05 
153 in central d'v., 5 i ([iockan ed ean Chobeneween 49 
44, #5 
Allowed by accounting officers & paid .... 2... ...22. 200. --+eeeeeccee LL 40 
———- $3.45 
ie Mii ia i etl ll ts at aes tel iseaneanebee 464, 10 
26 Brought forward....... iieiehia dcheibinnagiin a satenn ene noe :e0ent dbeneedeeennl. aE 
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In the six months from Jan. 1 to June 30, L&89. 


No. 87. 
Docket, index, & taxing costs in following numbered causes: 3140 in 
CRORE BEVIIOR onc ca c pbcann cccccdccccce oc 0006es 6000 66c0es cone conn cecees 1. 00 
No. 88 
Filing precipe for mittimus, .10 and issuing mittimus, 1.00 in cases No. 
3107 & 3113, 1.10 in eastern division .... 2... 2.2.2 ccccces scccceccccces cece 2. 20 
No. 69 
Making copy of subpoena issued for witness in cause No, 170, central div., 
nO NE, OD nica hewn cannes 00cdes cbbbhe secs 000066 S05 cess . 20 
No. 90 
Entering presentment, .30, filing indift, .10, filing testimony, .10, 
copy of indictment, .30, entering order for bench warrant, .15, and 
entering continuance, .15 in causes 193 & 194, 1.10 each ........... 2. 20 
Entering presentment, .30, filing indict., .10, filing testimony, .10, 
copy of indictment, .80, entering order for bench warrant, .15, & 
entering continuance, .15 in cause No. 195....... 2.2.22 ccecee eseee 1. 60 
ed ceeding enwinn deanna tunimebnh eaene 3. 80 
No. 91. 
Filing 193 vouchers accompanying duplicate accounts of W. M. Desmond 
U. S. marshal, approved by coart; eastern division ....................... 19.30 
No. 92. 
Per diem for services five days in writing letters procuring names of persons 
to enter upon list of persons to serve as grand and ...................2... 
iin ten bce ibivakcacs béeddhncieténaenrendchagesccss tece: AO 
27 Brought forward...... SU cdUNORNORD 60608 sutinen BOKER Béesee c6006s a--- 490.00 
No. 92—Continued ' 
Petit jurors & drawing jurors: 
April term, 3 days..... Heb addins on sdah ehgheneds tccess bealpos 15, 00 
ee inlcdeaine dane cacces 10. 00 
- 25, UO 


No. 93. 


Making report to court per diem & mileage of grand jurors, petit jurors, 
& witnesses, as follows: 


Petit jurors, April T., 8 fo., 15, 1.20; filing same, 10 ............. 1, 30 
Grand jurors, April T., 7 fu., 15, 1.50; filing same, 10 ............ 1.15 
Witnesses, April T., 27 fo., 15, 4.05; filing same, 10.............. 4.15 
Grand jurors, June T., 6 fo., 15, 90; filing same, 10.............. 1. 00 
Petit jurors, June T., 7 fo.. 15, 1.50; filing same, 10.............. 115 
Witnesses, June T., 8 fo., 15, 1.20; filing same, 10............... 1.30 
Grand jurors, May T., 6 fo., 15, 90; filing same, 10 .............. =1, 00 
Petit jurors, May T., 6 fo., 15, 1.05; filing same, 10 .............. 1.15 
Witnesses, May T., 9 fo,, 15, 1.35; tiling same, 10 ................ 1.45 


o———= = 1:3, 0D 


No. 94. 
Per diem for attendance at court of self & deputies, June T., at Du- 
nn wcctnenceoce 15. 00 
Allowed by accounting officers & paid ...... 2.2... 1.2.2. cece cece cee 5. OO 


10, 00 


1. 00 


- 20 


. 80 
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No, 95. 
Filing 128 U. 8S. atty’s discharge of witnesses at April, May, & June terms,10. 12,80 
No. 96. 


Filing 179 Comars. U. 8. court papers in cases returned by said commissioners 
missioners into court in causes where United States is party plaintiff, 10.. 17.90 


No. 97. 


Docketing, index & taxing costs in the following numbered causes: 
3085, 3159, 3162, 3164, 3165, 3:67, 3170, 3171, in eastern division, 


OF ik ok 08 ne lie i ed cenicdccncnes chien uae &, 00 
i. - a rrr a eo oue chebote benbas ? OO 
ee WE Gres Oe le EL an bdec pacwas socnce cocdnewacks 1. OO 
ee 11. 00 
Forward..... FP aA ea PSD SOR ee Ae Oe OR NE eR NH OE SE RE 580. OF 
J» Brought forward.. EVAL UF ee a Oe Oe Ey Meee ne IG ET 580, 95 
No. G8 


Seals to certificates attached to copies “ orders of court approv ing accounts 
of U. S. marshal, U. 8S. attorney, UL. S. clerk, & U. 5S. commissioners, 2s 
at 20 Sao Cees 0006 COS 608 668860 COBSO rT TrrrriTiTirtTt TTT te 5. 60 


No. 99. 

Seals to certificates attached to copies of orders of court for payment of grand 

jurors, petit jurors, & witnesses, 3 at 20... 2... 22.6 22 ee ne oe cece ne cocees ccee . 60 

NE ni nt dwéus beak beth cen twill Joes éeosneenweees 587, 15 

In foregoing account where the court is not designated the services were 
performed in district court. 

(Endorsed :) No. 3226. United States district court, northern district 
of Iowa. A. J. Van Duzee, clerk, vs. United States of America. Peti- 
tion. Filed Oct. 25,1889. A.J. Van Duzee, clerk. 


29 And afterwards, to wit, on the 25th day of October, A. D., 

1889, there was filed in the office of the clerk of said court, in said 
cause, an affidavit of service on Attorney-General, which affidavit is in 
words and figures as follows, to wit: 


In U.S. district court, northern district of lowa, eastern division. 


J. Van DUZEE ) 
rs. 
Tae Unirep States OF AMERICA. } 


UNITED STATES OF AMERICA, 
Northern District of Iowa : 

A. J. Van Duzee, being duly sworn, says that on the 25tu day of Octo- 
ber, 1889, he ene Josed 1 inane nvelope, securely sealed, a copy of the petition 
and bill of items in above cause, in above entitled cause, and deposited the 
same in the post-office at Dubuque, Lowa, directed the Attorney-General 
of the United States, Washington, D. C., postpaid, and duly registered. 

A.J. Van Duzer. 


Subscribed and sworn to before me this 25th day of October, A. D, 
1889. 
[SEAI.. ] ALFRED Hopps, 
{Ty Ss, (‘ommissioner. Northern Distriet of Towa. 


19403—— 
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(Endorsed:) No. 3226. A.J. Van Duzee vs. United States of America. 
Affidavit of service of Attorney-General. Filed October 25th, A. D. 
1889. A.J. Van Duzee, clerk. 


30 And afterwards, to wit, on the 29th day of October, A. D. 

1889, there was filed in the office of the clerk of said court, in said 
cause, proof of service upon United States attorney, which proof is in the 
words and figures following, to wit: 


In U.S. district court, northern district of lowa, eastern division. 


A.J. Van DUZEE 
vs, ‘¢ 
Tue Unirrep STaTes OF AMERICA. } 


STATE OF Iowa, , 

_ Woodbury County, ss: 

J. H. Bolton, of lawful age, being duly sworn on oath, says that on the 
28th day of October, 1889, he personally delivered to T. P. Murphy, 
United States attorney for the northern district of Iowa, a copy of peti- 
tion in above entitled cause, in Sioux City, in said district. 

J. H. Bowron, 

Subscribed and sworn to by said J. H. Bolton, before me this 28th day 
of October, A. D. 1889. , 

[SEAL. | R. E. Sackett, Clerk. 


(Endorsed :) No. 3226. A.J. Van Duzee vs. United States of America. 
Proof of service upon U.S. attorney. Filed 29th day ot October, 1889. 
A. J. Van Duzee, clerk. 


ol And afterwards, to -wit, on the 10th day of February, A. D. 

1890, there was filed in the office of the clerk of said court demur- 
rer in said cause, and duly submitted to the court, which said demurrer is 
in words and figures as follows, to wit : 


In the district court of the United States, northern district of Iowa, east- 
ern division. 


A.J. VAN DUZEE ) 
TR, > 


Tue Unirep Srares. } 
DEMURRER. 


Comes now the defendant in the above-entitled cause and demurs to the 
petition of plaintiff filed herein, and as cause therefor shows the follow- 
ing : 

Said petition shows on its face that the plaintiff is not entitled to the re- 
lief demanded and in this : 

Ist. The services for which fees are charged and no allowance has been 
made are unwarranted and unauthorized by law, and the plaintiff in the 
discharge of his official duty was not required to render such services and 


te Aare ih 4 
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the same were not rendered at the instance or by the authority of any of- 
ficer or agent of the defendant thereunto- authorized and the same were 
unnecessary and superfluous. All of which is more fully and at large set 
forth as follows: 


Account from July 1 to Dee. 31, 1885. 


1. The first item claimed by the plaintiff is a disallowance of $17.50 ; a 
charge is made for filiug each separate paper sent up from the U. 8. com- 
missioner’s court. The plaintiff was entitled to one filing for each 
32 final recognizance and one filing for all other papers in the case. 
The latter should be tastened together and filed as one paper. This 

will apply to all like disallowances set forth ia plaintiff’s petition. 

2. The next item in plaintiff’s account is for filing oaths of office of U. 
S. deputy marshals and for recording same, and service incident and nee- 
essary to the appointment and qualification of an officer should be borne 
by them, and for such service the defendant is not liable. This will ap- 
ply to all like disallowances set out in plaintiff's petition. 

3. The next item in plaintiff’s account is for copy of indictment fur- 
nished prisoner at his request. This should be charged te the party inter- 
ested. There is no provision in the-U. 8S. fee bill for such charge ; it is 
only in capital offenses that the U.S. furnishes the defendant a copy of 
the indictment free of costs. This will apply to all like disallowances in 
plaintiff’s petition. 

4. The next item in plaintiff’s account is for making final entries in 28 
eases, 1 folio, at 15 cents, being charged’ in each case. ‘The charge for 
final entry in these accounts is predicated upon indorsement made upon 
the jacket containing the papers, the papers, or upon the back of some one 
of the papers enfolding the others in a case when the case is disposed of 
and the papers filed, If this endorsement is necessary to the proper filing 
of the papers, then the fee provided and paid for filing of said papers is 
the compensation for this work, If it is not necessary to the filing of the 
papers; then it would seem to be altogether unnecessary and superfluous 
and should not be paid for. The only clause in sec. 828 providing a fee 
for entering any step in a proceeding is the 8th clause; and it is‘clear 

from the wording of that clause, the apposition of which the fee is 
30 provided, that no such service as this is contemplated under it; it 

was hardly contemplated that any endorsement on a jacket con- 
taining papers, oron any outer paper enfolding other papers, should be 
taken as the entering of any return, rule, order, continuance, judgment, 
decree, or recognizance. This will apply to all like disallowances in plain- 
tiff’s petition. 

5. The next item in plaintiff’s account is for $9.75 for entering mar- 
shal’s return of subpeenas. It does not appear that plaintiff has entered 
these returns, and hence the same are suspended until it is made to appear 
that the returns have been entered. ‘Thiis will apply to all like disallow- 
ances is said petition. 

6. The next item in plaintiff's account is for entering presentments of 
grand jury in 27 cases. In these cases the grand jury failed to indict, 
and the entering of presentment of grand jury and motion, rule, and order 
to dismiss are based on one order of one folio, reciting that ‘ whereas the 


sence 


al i adh ae 
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defendant had been held to bail to appear at court and the grand jury 
had failed to indict, the case (?) is ordered dismissed and the bondsmen 
released from further responsibility.’ One entry of one folio should be 
allowed for the order discharging bondsmen, and all over disallowed.” 
This will apply to all like disallowances in said petition. 

7. The next item in plaintiff’s account is for docketing, indexing, and 
taxing costs in nine cases, at $1.00 each. In these charges no indictment 
has been found nor information filed. Therefore there were no cases in 

the court and the docketing, etc., was without authority of law. 
34 No docket fee is taxable in such instances. (See vol. 24, pages 401 

and 658 of the Federal Reporter.) This will apply to all like dis- 
allowances in said petition. 


Account from January 1 to June 30, 1886. 


8. Charges for filing papers sent from commissioner’s court. See para- 
graph 1. 

9. Charges for making copies of indictments. See paragraph 3. 

10. Charges for seals to copies of orders for marshal to pay witnesses 
and jurors. These charges were disallowed for the reason that the seals 
were not necessary and not required by the accounting officers in the 
adjustment of the marshal’s accounts. The clerk and marshal, being re- 
quired to attend each sitting of the court, are cognizant of its orders. 
Hence no seal is required to authenticate orders to them. The court, to 
exemplify its orders to its officers by its seal, is to exemplify them to it- 
self. (Case of Singleton vs. U.5., vol. 22, page 118, Court of Claims 
Report; case Jones va. U.5., vol. 39, page 410, Federal Reporter. 

11. Entering marshal’s returns. See paragraph 5. 

12. Making final entries. See paragraph 4. 

13. Entering continuances. See paragraph 5. 

14. Entering presentment of grand jury and docketing, indexing, ete. 
See paragraphs 6 and 7. 


Account from July 1 to December 31, 1886. 


15. Charges for copies of indictments. See paragraph 3. 

16. Making final entries. See paragraph 4. 

17. Entering order of trial, verdict, ete., in 38 cases, were disallowed 
for the reason that it is part of the charge for docketing and indexing, or 

of the docket fee which provides for “making dockets and indexes, 
35 issuing venires, taxing costs and all other services on the trial or 
argument of a cause.” 

Query. If the docket fee does not cover such services as entering order 
of trial, etc., and, in fact, all other services in a case, except issuing and 
filing papers, what does it cover? 

18. The charges relative to the appointment and qualification of W. M. 
Desmond as U. 8. marshal were disallowed for reasons set forth in para- 
graph 2. | 

19. The charges for entering returns of subpeenas for witnesses, bench 
warrants, presentment of grand jury, docketing in 8 cases and entering 
continuances. See paragraph 5. 


‘vy Ww Wa 
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Account from January | to June 30, 1887. 


20. The charges relative to the appeintment of a jury commissioner: 
See paragraph 2. 
Remainder of this part of the account same as paragraph 5. 


Account from July 1 to December 31, 1887. 


22. Filing preecipes, ete., charges had been allowed for entering orders 
for same, and it is the duty of the clerk to issue such order. 

23. In No. 2967 charge for docket fee, same as paragraph 7. 

24. Item of $17.00 suspended that plaintiff may explain whether or not 
the defend ants had been indicted. No explanation has been made. 

Charges for seals. See paragraph 10. 

26. Charges for preecipes for mittimuses were disallowed, for it was not 
apparent that a preecipe was necessary for a mittimus, as this writ does 
not issue upon a preecipe, but upon an order of the court. 

27. As to remainder of claim see ee 5. 
36 28. Making final entries. See paragraph 4. 
29. $7.00 charged for docketing. See paragraph 7. 

30. Charge for seals., See paragraph 10. 

31. The next item claimed being for filing 10 marshals’ accounts, ete., 
April term, 1888, for which he e¢ aims 14.20, was not rendered so. The 
way the same was presented in the accoant is as follows: “ Filing 10 
marshals’ aceounts, approved April term, 1888, $1.00; entering 10 orders 
approving same, 2 folios each, 20 folios at 15 cents, $3.00; 10 copies of 
said orders, 2 folios each, 20 folios, at 10 cents, $2.00; 10 certificates and 

seals to same, at 35 cents each, $3.50; total, $9.50.” This amount was 
aadiew ed by the accounting officers on the ground that the United States 
were not liable. The clerk, in bring’ suit, does not sue for the $9.50 
disallowed, but claims $14. 20, or $4.70 more than was disallowed or in- 
cluded in his account. In his account, the clerk did not include the “72 
vouchers with said accounts, $7.20,” but the same were left out entirely 
in the original account. On the other hand, the clerk does not sue fer the 
$3.00 and 2.00 me mentioned above, but makes it $1.50 and $1.00, re- 
spectively. Hence, taking up the $7.20 more which he claims and de- 
ducting from it the $2.50, which he neglects to charge, we have the $4.70 
excess as above. 

32. Charge for copies of indictment. See paragraph 3. 

33 . Charges for seals to copy of order to draw a jury furnished the 


jury commissioner. This charge was also disallowed as not necessary. 


The jury commissioner, being an officer of the court, he comes under the 
ruling in the Singleton ‘and Jones case, cited in paragraph 10, 
34. Charges for entering returns. See paragraph 5. 
37 35. Entering presentment of grand jury. See paragraph 6. 
36. Charges for docketing, ete. See paragraph 7. 
37. Charges for continuances. See paragraph 13. 


Account from 1 to December ol, 18388. 


38. The clerk is in error in regard to the first item as to docket fees. 
The amount that was disallowed was not $10.00 but $9.00, the error arising 
from the clerk including No. 3108 in his petition, when the same was not 


| 99 THE UNITED STATES, APPELLANT, VS. A. J. VAN DUZEE. 


disallowed in this item, but in another item. In the nine cases the docket 
fees were disallowed, as the indictments were ignored, but in No. 3108, 
the reason given for the disallowance was that there was no case at law. 
Simply a writ of attachment issued for a defaulting witness. 

39. Charges for drawing bonds in excess of two folios were disallowed 
for the reason that they were excessive. The form prescribed by the Re- 
vised Code of Iowa, 1882, page 1053, does not exceed two hundred words. 

40. Charges in regard to approval of accounts. See paragraph 2 

$2.50 for certificates and seals, to orders for marshal to pay witnesses 
and jurors. In this instance thecertificate was allowed in each instance, as 
stated by the clerk, but the seals are not allowed for the reasons set forth in 
es 10. 

2. Charges for recording in final record the transcript from commis- 
sioners court, were disallowed for the reason that the transe ript is no part 
of the case, which in the district court begins with the information or in- 
dictment, and ends with the judgment or verdict. The clerk is entitled 

to fees for making final record, but this does no include such as bail 
38 bonds and justification of sureties taken before the commissioner, as 

these are proceedings of the commissioner and not of the court. 
Case of Jones vs. U.S., Vol. 39, page 410, Federal Reporter. 


Account from January 1 to June 30, 1889, 


43. Docket fee in ease 3140. In this instance the cause was transferred 
from one division to another in the same district, and the fee of $1.00 was 
disallowed. The fee is to be paid on the final termination of the suit, and 
none accrues on a mere transfer from one division to another, 

44. Charges for copies of subpeenas are prohibited by paragraph 5 of 
sec. 829, R.S 


T. P.. MURPHY, 
U. 8. Attorney. 


t 
‘i 
f 
| 
: 
: 
: 


(Endorsed :) No. 3226. United States district court, northern district of 
Iowa. A..J. Van Duzee vs. The United States of America. Demurrer. 
Filed Feb. 10, 1890. A. J. Van Duzee, clerk. T. P. Murphy, U.S. 
Atty. 


miteittkenessas—12-- 


39 And on said 10th day of February, A. D. 1890, said demurrer 

was submitted to said court, as appears enc the record entry of 
such submission entered in Minutes G, on page 627 of records of said 
court, as follows, to wit: 


spews 
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| A. J. VAN DUZEE ) 
| ve. - No. 3226. 
THE UNITED StraTes OF AMERICA, } 


Pe i te ont 


Now, this 10th day of February, A. D. 1890, this cause coming before 

| the court, upon the demurrer to the petition herein filed this day, the 

defendant appearing by T. P. Murphy, esq., U.S. district attorney, ‘and 

plaintiff appearing in person, said demurrer was duly submitted to the 
court and by the court taken under advisement. 

40 And afterwards, on the sisth day of March, in the year of our 
Lord one thousand eight hundred and ninety, being the 38th day 
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of the November term of said court, the court—Shiras, judge—aunounced 
its decisions upon the demurrer of defendant and upon the items in plain- 
tiff’s account and its finding of the amount due thereon to plaintiff, all as 
contained in its written opinion filed on the same day, and which is in the 
words and figures following, viz: 


In United States district court in and for northern district of Iowa, east- 
ern division. 


A. J. Van DUZEE 
vs. >» Law. 
Ture Unrrep Srares. } 


Petition to recover for service rendered by plaintiff as clerk of courts of the 
United Slate es J murrer to petition. 


A. J. Van Duzee, pro se. T. P. Murphy, U. 5. district attorney, for 
defendant. | 


SHIRAS, J. 
The question presented by the demurrer to the petition filed ip 
4] the cause is as to the right of plaintiff to recover for certain service 
rendered by him as clerk of the United States courts in the north- 
ern district of Iowa. 

The first division of the account sued on includes the fees charged in 
forty-five criminal cases for filing the papers certified up by the commis- 
sioners before whom the cases were commenced, 

In the majority of the cases the number of papers tiled by the clerk 
ranges from tour to six ; a few number eight papers, and one reaches six- 
teen. Inthe whole number of the forty-five eases there were filed two 
hundred and sixty-seven papers, or an average of five +4 to each case. 

It is admitted by defendant that for each paper properly filed the clerk 
is entitled to a fee of ten cents, and the question is whether the clerk 
should file all the papers certified up by the commissioners or should seleet 
out certain ones and file these only, or, to put the proposition in the lan- 
guage of counsel for defendant, “ The plaintiff was entitled to one filing 
for each final recognizance and one filing for all other papers in the case ; 
the latter should be fastened together and filed as one paper.” This is 
the position taken by the accounting officials at Washington, and in accord- 
ance therewith they have allowed to plaintifl for the filing of two papers 
in each case. The statute gives a fee of ten cents for filing and entering 

every declaration plea or other paper. For every paper properly 
12 filed the clerk is entitled to charge the named fee of ten cents, 
When the papers in a case are received from the commissioner 
it is the duty of the clerk to file the same, and I can see no ground for 
holding that he should select out the final recognizance for filing, and 
then fasten together all the. other papers and file the bundle as a single 
paper, thus making two papers In each case. 

The important papers pertaining to cases brought before commissioners 
are the information, the warrant of arrest, and return thereon, the entry 
or evidence of the proceedings had before the commissioner including the 
order of committal, the recognizance entered into by the deft., if any, and 
the fee bill taxed up by the commissioner. 


r 


myn aie te te 


icteseitiaeseeutiddsealiediadeadaiiadmmianiommteiniedasamammdin meeattiametmedinneorasientios sete ae 


a 
‘ 
w 
7 
mn 
z : 
: 
® hii 

e it 

# 

f 

B. 

oa 
Bs 

‘gee 

aes 
“— 

Behe", 4 
x 5 
ini i 
; : 

As i 

a , 

a : 

se 
jee 

#2 
Lu... * 
aie i 

* 

 .. : 

vase 2 
* x : 

- : 

i 

; 

: 

“se : 

: ' 

- > 

+ 

: 

: 

- ' 
ye 

Rd oe 

mes : 
a 

coe 
ae 
a 
BY 
a 

p* 
gf 
te 
> 
. 
E*. 
om 
oe 
gv 

>. 

1a 
p> 
al i 
33 

se = 
Th 
= 
ce 
wel 
wa 
ee 
ats i : 
aa 
poh 
ig >> 7 
ae 
oe 
aed 
ng me 

e 
= 
fa 
ted j 
a , 
; { 
4 


24 THE UNITED STATES, APPELLANT, VS. A. J. VAN DUZEE. 


In given cases there may be other papers of moment which the com- 
missioner should send up. When received by the clerk they are papers 
which he should file, and it is not his duty to select out one or more of 
such papers as specially important and file that, and then bundle the 
others together according to the contention on behalf of thedefendant. It 
may be urged that the commissioners might send up a large number of 
papers which are wholly immaterial and that the clerk ought not to be 
paid for filing matters of this nature. 

It is not the duty of the clerk to receive and file immeterial papers. 
When papers, however, which are properly sent to him in a given case 

are of sucha nature that he shouid receive and file them, then he is 
43 not under obligation to fasten all together and call them one paper, 

when in fact they are not. The information, warrant of arrest, 
the order made by the commissioner, the recognizance entered into by 
defendant, the fee bill, and other like matters were not parts of one 
paper before the commissioner, but were separate and distinct, and they 
remain so when sent to the clerk. He is under no obligation to fasten 
them together, and if, for convenience sake, he does so, there is no magic 
in a brass fastening or the venerable red tape which can convert these 
papers into one. There is no claim made that the several papers filed in 
the cases named in the first division of the accouot sued on were nut in 
fact filed nor that they were not papers properly sent up by the commis-- 
sioner. As I can see no legal foundation for the bundling theory ad- 
vanced on behalf. of defendant, the conclusion is that plaintiff is entitled 
to recover the statutory fee for filing the several papers in the account 
described. 7 

The second division in the account is four dollars and fifty cents for 
filing the appointment of the several deputy marshals and recording their 
oaths of office. The objection urged thereto is “that any service incident 
and necessary to the appointment and qualification of an officer should be 
borne by him.” 

As between the United, States and the party appointed to office it may 
be that such is the correct rule, but it does not follow that the United 
States can require the clerk to perform the service indicated, and then 
compel him to louk to the officer for pay. 

Is such, however, the rule between the United States and its ap- 

pointees ? 
44 Do the judges, marshals, district attorneys, clerks, and other like 
officers pay the cost of the preparation and issuance of their com- 
missions ? 

I do not understand such to be the practice of the Government. 

The only way the clerk could recover pay for the services in question 
from fhe officer would be to refuse to file or record the papers until the 
fee was paid. - 

Has the clerk the right to refuse to file and record such papers when 
vffered him until the proper fee therefor is paid? By so de‘ng the inter- 
ests of the Government and its citizens might be put in jeopardy, for 
thereby the public officers may be seriously delayed in the completion of 
their right to enter upon the discharge of the duties of their respective 


positions. 


er 
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Again, if the matter of the recompense coming to the clerk for filing 
and recording commissioners’ oaths of office and the like is a matter be- 
tween the clerk and the officers, on the theory that such services do not 
come within the purview of the fee bill, then and by whom is the amount 
to be paid to be determined ? . 

Suppose the clerk demands five dollars and the marshal offers one dol- 
lar, is the public business to be brought to a standstill until the question 
of the amount to be paid is judicially settled? This could not be tolerated 
fora moment. The filing and recording the necessary papers to complete 
the authority of the given officer to enter upon the duties of his position 
is work dove in the interest of the public as well as in that of the officer, and 

the clerk has no right to interfere with the public business by re- 
45 fusing to file and record the papers in question. It is his duty to 
file and record the same, a duty due the public, and the Govern- 
ment as the representative of the public should recompense him therefor. 

If, as between the Government and the officer, the latter should pay 
such costs, the Government can deduct the same from the pay coming to 
the officer. 

The next item is for furnishing a copy of an indictment to a defendant 
charged with selling liquor to Indians contrary to the statute, the sum 
charged being ninety cents. , 

Ths claim is that this should be charged to the party interested, and that 
it is only in capital cases that the U.S, furnishes the defendant a copy of 
the indictment free of costs. 

Section 1033 of the Revised Statutes provides that in cases of treason a 
copy of the indictment, a list of the jury and of the witnesses shall be de- 
livered to the defendant at least three days before the time of trial, and in 
the other capital cases such copy and list must be furnished at least two 
days before the trial. 

The section does not deal with other classes of cases, and it certainly 
does not enact that defendants are not entitled to a copy of the indictment 
against them. 

In article 6 of the amendments to the constitution it is provided that the 
accused “shall enjoy the right to a speedy and public trial —-—— and to 
be informed of the nature and cause of the accusation.” 

How can a defendant be fully and properly informed of the 
46 nature of a charge against him except by being furnished with a 
copy of the indictment ? 

Under the provisions of the Code of Lowa it is required that, upon ar- 
raignment, a copy of the indictment shall be furnished to the defendant 
in every case. The common practice prevailing in the State aids the 
court in determining in what mode the constitutional provision shall be 
carried out and the defendant be informed of the nature of the charge and 
the cause of accusation to which he is required to answer. Will it be 
questioned that when a defendant is charged with an offense which may 
be punished by imprisonment for years or for life, it is duc to him that he 
be furnished with a copy of the indictment ? 

The constitutional provision already quoted is a law of higher authority 
than an enactment of Congress and it places the duty of carrying out its 
provisions upon the court. 
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If Congress should enact that a defendant should not have furnished to 
him a copy of the indictment, such enactment would not be binding upon 
the court, for the Constitution makes it the duty of the court to inform 
the defendant of the nature of the charge and cause of accusation against 
him, and it is the duty of the court to see that this constitutional provision 
is properly and fairly carried out. In what other mode can this be done in 
justice to the defendant, except by causing to be furnished to him a copy 
of the indictment, to which he is required te plead ? 

When the clerk in obedience to the order of the court, which in 
47 turn is acting in obedience to the constitutional mandate, furnishes 

a copy of the indictment to the defendant, the same is furnished 
under the provisions of a law of the United States, and for work thus 
done, he is entitled to compensation. 

The next item in plaintiff's account is for making final entries or records 
in twenty-eight cases, consisting of an entry made upon the jacket in 
which the papers are enclosed. 

The entry thus made is a brief minute enabling one to ascertain at once 
the date of the disposition of the case, the pages of the fee book and 
record wherein will be found the proceedings taken in the case, and is more 
in the nature of an index than a record or final entry. I do not think 
these entries thus made, highly convenient as they are, can be brought 
within the provisions of the fee bill except under the head of indexes, and 
as such they are covered by the several charges therefor. To this item 
the demurrer is sustained. 

The only objection made by defendant to the charge of 39.75 for en- 
tering marshal’s returns of subpoenas is that it does oot appear that the 
returns have been entered, but this objection is not well taken in fact. 

The returns have been properly entered and no question, therefore, ex- 
ists as to the right of the clerk to recover the amount charged therefor. 

For the entries made of the return made by the grand jury in the 
several cases included in the sixth item, the plaintiff is entitled to the 

statutory folio fees, and no more, for the entry actually made, so 
48 that plaintiff is not entitled to recover on this item. 

The seventh item is for docketing, indexing, and taxing costs in 
nine case at $1.00 each. The fee bill provides that “ for making dockets, 
indexes, taxing costs and other services in a cause which is dismissed or 
discontinued, one dollar.” 

The cases embraced in this item of the account were brought before 
commissioners, the defendants held to appear, but the grand jury ignored 
the same and hence the same were dismissed. The contention of the de- 
fendant is that these were not cases within the meaning of the statute. 
When the information was filed before the commissioner and the defend- 
ant was arrested and brought before him for hearing, the proceeding was 
a judicial proceeding with adversary parties. Section 847 of the Revised 
Statutes enacts that the commissioner shall receive “ For hearing and de- 
ciding upon the case of any person charged with any crime or offense, 
five dollars a day for the time necessarily employed.” 

If the proceeding before the commissioner is a case within the meaning 
of section 847, how does it cease to be a case when it is sent up to the 
court ? 

The proceeding is one wherein the Government charges the defendant 
with the commission of an offense againt the laws of the United States. 
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The grand jury is one branch of the court, and when the cases are being 
investigated before it the court is dealing with the cases through the grand 
jury just as it does when the case is submitted to a trial jury. 
[f the grand jury finds an indictment then the court proceeds to 
49 the trial of the accused. If the grand jury ignores the matter, the 
court may continue the case for further examination before another 
grand jury, or it may dismiss the case and order the discharge of the party 
if in custody, or the release of his bond if he is out on bail. 

From the initiation of the proceeding before the commissioner until its 
final termination by a trial before the petit jury, or until its lismissal by 
the court for any reason, the proceeding is a case brought within both the 
letter and spirit of the statute, and hence the clerk is entitled to the dollar 
charged in each case. 

The next question raised by the demurrer is to the charge for the seal 
affixed to the copies of orders for payment by the marshal of the sums 
due jurors and witnesses. These charges are contested upon the theory 
that “‘ the seals are not necessary and not required by the accounting offi- 
cers in the adjustment of the marshal’s accounts ; the clerk and marshal, 
being required to attend each sitting of the court, are cognizant of tts 
orders ; hence, no seal is required to authenticate orders to them. The 
court to exemplify its orders to its otticers., by its seal, is to exemplify them 
to itself.” 

If this reasoning be good, then it is not neeessary for the marshal to 
have furnished him a copy of the order. Being an officer of the court and 
therefore cognizant of its orders, he can say, “I heard the order made by 

the court for the payment of the witnesses and jurors and rely upon 
50 the knowledge thus acquired.” Would the accounting officers at 

Washington pass the marshal’s accounts, showing the payment of 
thousands of dollars to witnesses and jurors upon the statement by the 
marshal that as an officer of court he was present at its sittings, heard the 
order made, and therefore knew that he was authorized to pay out the sums 
named ? 

Section 855 requires the court to enter on its minutes an order for the 
payment to witnesses and jurors of the fees due them, and this order is the 
authority of the marshal for the payment of the sums therein set forth. 

An accounting officer who would allow the marshal for amounts 
claimed to have been paid to witnesses and jurors upon his bare statement 
that he had heard the court make the order of payment would be derelict 
in his duty, and I do not believe a marshal’s account has ever been al- 
lowed unless it has been accompanied with evidence that the court had 
made the order required by section 855. What is the evidence of such 
order except a copy thereof duly certified to by the clerk with the proper 
seal attached ? 

The copy, to be of value, must be duly certified to, and the usual and 
proper form is to attest the correctness thereof by the signature of the 
clerk with the seal attached. An examination of the presented forms fur- 
nished to the marshal will show that there is appended thereto the usual 
form of certificate referring to the seal as attached. 

Therefore when a copy of the order directing the payment of witnesses 
and jurors is furnished to the marshal, it should be so authenticated as to 
be evidence to him and also for him as need may arise, of the order as it 
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stands upon the records of the court, and this can only be done by 

51 having the copy duly certified by the clerk with the seal attached. 

Exception is also taken to the 17 item in the account, which is for 

the folio fees for entering order of trial and verdict in thirty-eight cases, 

the claim being that such services are included in the fee allowed “ for 

making dockets, indexes, issuing venires, taxing costs, and all other services 

on the trial or argument of a cause.” Is the entry of an order for trial or 

the recording the verdict services rendered on the trial or argument of a 
cause ? 

The order for trial precedes the trial, and may be entered many days 
before the trial itself is begun, for, until the jury is sworn, the trial proper 
has not been entered upon. 

For the entry at large upon the records of the court of the verdict re- 
turned by the jury, the clerk is entitled to the proper folio fees allowed for 
making a record. 

The next item objected to is the fee of ten cents charged for filing pre- 
cipes for bench warrants by the district attorney, the ground of exception 
being that the court had already ordered the issuance of the bench war- 
rants, and hence a preecipe was unnecessary. 

The practice is, upon the return of the indictment, for the district attorney 
to move the court for the issuance of a bench warrant, and for an order 
fixing the bail to be given. 

The order made by the court, however, is not intended to be at once 
obeyed by the clerk, but simply to enable the district attorney to cause the 
issuance of the warrant of arrest when it becomes necessary. In many 

eases the defendant appears. Should it be made known to the court 
52 that the clerk issued the bench warrants without awaiting the orders 

of the district attorney, he could be admonished that such was not 
the proper course to pursue, and would be instructed to await the order of 
the district attorney. When, in a given case, the issuance of a bench war- 
rant is desired the district attorney directs it to be done by filing a precipe, 
and in obedience thereto the clerk issues the warrant. 

The filing the precipe is in accordance with the settled practice of the 
court, and the clerk is therefore justified in filing the precipe and making 
the proper charge therefor. 

The same rule applies to the charge for the precipe filed for the issuing 
mittimuses for the committal of defendants who have been sentenced to pay 
given fines and be committed till paid. 

The collection of these fines is under the control of the district attorney 
and it is for him to determine when the exigency of a particular case re- 
quires the committal of the defendant and the issuance of the mittimus for 
that purpose. 

In the issuance thereof the clerk obeys the direction of the district at- 
torney, and the proper mode is for the district attorney to file a precipe 
when the issuance of the writ is desired. 

The exception to the forty-second item presents the question of what 
should be entered by the clerk in making the final record in a case, the 
contention of the defendant being that the final record should not embrace 
any of the proceedings before the commissioner. 

It is required by the court that the commissioners shall send up in each 
ease a brief return showing the steps taken in the case. before them, and 
the conclusion reached therein. 
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153 The court is charged with the duty of examining the accounts 


of the commissioners for services rendered in all cases before them, 
and the return or order thus — is a means for securing correct ac- 


counts from them. 


In the absence of any statutory provision touching the matter to be em- 
braced in the final record, the court has adopted a rule upon the subject 
providing that in all criminal cases, unless otherwise specially ordered, 
the final record shall include the order made by the commissioner binding 
the defendant to appear before the grand jury, the indictment, the pre- 
sentment thereof, the bench warrant ‘if any and return thereon, the plea 
of the defendant, the verdict of the jury, and the final orders and sentence 
of the court thereon. 

In carrying out this rule of court the clerk has entered the brief return 
of the commissioner which shows the order committing the defendant, and 
the ground taken that there is no case in court until the indictment is 
found is not well taken. 

The rule ef court above referred to governs the clerk in making the 
final record in criminal cases, and for services rendered in aceordance 
therewith the clerk 1s entitled to compensation. 

The exception to the docket fee of $1.00, charged in case No. 3140, re- 
moved for trial from one division of the district to another, is sustained, 
The case has not been discontinued nor dismissed. When it is terminated 
the proper docket will then be chargeable. 

The last exception 1s for the fee charged for making copies of 

54 subpeenas furnished to the marshal to be left with the witnesses 

when they are summoned, it being claimed that paragraph five of 
section 829 of the Revised Statutes forbids such charge. 

This paragraph fixes the fee payable to the marshal for service of a sub- 
pena and forbides the marshal from making a further charge for copy, 
summons, or notice to a witness. 

The section has reference solely to the fees of the marshal and does not 
deal with the fees due the clerk. 

That a copy of the subpcena should be left with a witness will not be 
questioned. 

It is a standing rule of this court that the clerk, in issuing subpcenas in 
criminal cases, shall make copies thereof to be left with the witnesses, 

This rule was adopted by the court to insure prompt and proper service 
of subpcenas. The marshal receives nothing for serving the copy and the 
inhibition found in paragraph five of section 829 is observed. The clerk 
is bound by the rule of the court to make these copies. The services are 
within the line of his duty and no reason is perceived why he is not 
entitled to compensation therefor. 

There is, it seems to me, a fundamental error in the view taken of this 
line of question by the accounting officers of the Department, and that is 
the assumption that there is no legal basis for allowing compensation to 
the clerks, unless some section of the Revised Statutes or of the Statutes 
at Large specially requires the work to be done. 

It will not be denied that the court has full power and right to 

55 adopt rules regulating the the proceedure of the court in criminal 
‘ases. When the court in the exercises of this undoubted right 

adopts rules requiring the clerk to furnish copies of indictments, copies of 
subpcenas, to include certain matters in the final record and other like re- 
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quirements, the legal duty and obligation of the clerk to perform such 
services is as well established as though such rules formed part of the Re- 
vised Statutes. Ifthe work thus done in obedience to the rule of court 
falls within the character of services for which the fee bill allows compen- 
sation, the clerk is legally entitled to the statutory compensation therefor. 

The foregoing opinion covers all the questions of law presentee by the 
demurrer, and it not being questioned that the services were in fact ren- 
dered it follows that plaintiff is entitled to recover for items Nos. | to 3, 
inclusive ; 5-7, to 16, inclusive; 18 to 21, inclusive; 25—24, 26 to 33, 
inclusive; 35 to 42, inclusive; 44, 45-47 to 52, inclusive; 54-55, 457 
to 77, inclusive, and 79 to 99, inclusive, amounting in all te $516.14, and 
is not entitled to recover for Nos. 4—6-17, 22-25—34—43-46, 53, 56, and 
78. 

(Endorsed :) Filed March 6, 1890. A.J. Van Duzee, clerk. 


56 And afterwards upon the 6th day of March, A. D., 1890, the 


same being the 38th day of the November Term, A. I)., 1889, of 


said court, judgment upon demurrer in said cause, was entered by said 
district court, which judgment is in the words and figures following, as 
appears upon the Minutes G. on page 637, of the records of said court, 
to-wit : 
A. J. VAN DUZEE ) 
ells > No. 3226. 
THE UNITED STATES OF AMERICA. } 

Now, on this 6th day of March, A. D., 1890, the foregoing entitled 
cause coming before the court upon demurrer to the petition herein here- 
tofore submitted to the court, and the court being now fully advised in the 
premises, does overrule said demurrer in part and sustains the same in 
part, and defendant electing to stand upon its demurrer : 

It is ordered and adjudged that plaintiff, A. J. Van Duzee, do have 
and recover of and from the defendant, the United States of America, the 
sum of five hundred and sixteen and ;',>, dollars ($516.15 found due him 
by the court, and the costs of this proceeding taxed at 

Defendant excepts to the raling on the demurrer and the judgment 

therein. 


57 And afterwards, to wit, on the 31st day of July, A. D. 1890, there 

was filed in the office of the clerk of said court an application for 
an order allowing an appeal to the Supreme Court in said cause, which 
application is in the words and figures following, to wit : 


District court of the United States, northern district of Iowa, April term, 
| 1890. 
A. J. Van DvuZEE, PU’FF, ) 
v8. 
Tse Unrrep Srates oF AMERICA, DEF'’T. } 
To said court: 
Said defendant, by M. D. O’Connell, U.S. attorney of said district, as 
directed by the Attorney-General of the United States, hereby makes ap- 
plication for an order allowing an appeal by defendant to the Supreme 
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Court of the United States from the action of this court in said cause as 
follows: 

From every decision which overruled the demurrer of defendant, 
and from every decision which overruled any part or paragraph thereof, 

2. From every decision overruling objections of defendant made in said 
demurrer to the allowance of any item in plaintiff’s account, and from every 
decision allowing said items in making up the sum found due the plaintiff. 

3. From the finding and judgment of this court made and rendered 

Mareh 6, 1890. 
58 M.D. O'CONNELL, 
U. 8S. Attorney. 
By De Wirt C. Cram, 
Assistant. 

(Endorsed :) No. 3226. District court U. S., N. D. of lowa., A. J. Van 
Duzee, pl’ff, vs. The United States of America. Application of defend- 
ant for order of appeal. Filed July 31, 1890. A. J. Van Duzee, clerk. 

Service hereof accepted this 31st d: av of July, 1890, at Dubuque, and it 
is agreed that this may be submitted without further notice. A.J. Van 
Duzee, plaintiff. 

And afterwards, to wit, on the 4th day of August, the same being the 
Sist day of the regular Aprol, A. D. 1890, term of said court, an order was 
made by said court upon said application for an order allowing appeal, 
which order is entered in minutes H, on page 141 of the records of said 
court, and is in the following words and figures, to wit : 

A. J. Van DUZEE ) 
vs, -No. 3226. 
THe Unrrep STaTes oF AMERICA, }) 


Now, on this 4th day of August, A. D. 1890, this cause coming before 
the court upon application of defe ae ant for an order allowing an appeal to 
the Supreme Court of the United States from the decisions and findings 
and judgment of this court in said cause, defendant appearing by De Witt 
C. Cram, esq., assistant U. S, attorney, and the court being fully advised 
in the premises, it is now ordered that said appeal as applied for be and 
the same is hereby allowed. 

59 UNITED STATES OF AMERICA, 
Northern District of Jowa, ss: 

I, A. J. Van Duzee, clerk of the district court of the United States in 
and for the northern district of Lowa, do hereby certify that the foregoing 
is a full, true, and perfect transcript of the record, proceedings, and opin- 
ion of the court in the case of A. J. Van Duzee, plaintiff, against the 
United States of America, defendant, as fully as the same remain on file 
and of record in my office. 

In witness whereof I have hereunto set my hand and affixed the seal of 
said court at Dubuque in said district, this 13th day of August, A. D. 1890. 


[SEAL. | A. J. Van Duzer, 
Clerk U. S. Court, Northern District of Iowa.. 
60 (Indorsed on cover:) No. 1244. The United States, appellant, 


vs. A.J. Van Duzee. N. Iowa, D.C. U.S. Filed August 21, 
1890. 
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Iu the Supreme Court of the lnited States, 


OcTrOBER TERM, 1890. 


[HE UNITED STATES, APPELLANT, )} 


No. 1244, 


*x 


\. J. VAN DUZER. APPELLE! 


‘ 


iL FROM THE DISTRICT COURT OF THE UNITED 


THRE NORTHERN DISTRICT OF IOWA, 


SUBJECT: CLERK’S FEES 


APPELLANT'S BRIEF 


JouN Lb. Corron, 


| ssi fant Ath eu-Gren ren, 
JOHN C. CHANEY. 
A rennt Atlorney. 


Iu the Supreme Court of the United States. 


OcToBER TERM, 1890. 


THE UNITED STATES, APPELLANT, 
ve, No, 1244. 
A. J. VAN DUZEE, APPELLEE. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE NORTHERN DISTRICT OF IOWA, 


APPELLANT'S BRIEF. 


Appellee’s full name is not set out in the record. 

The dispute in this case is over the fees charged by ap- 
pellee, as clerk of the district court of the United States 
for the northern district of Jowa and the action of the 
court in allowing items | to 3, inclusive, 5—7 to 16, in- 
clusive, 18 to 21, inclusive, 23, 24, 26 to 33, inclusive, 
35 to 42, inclusive, 44, 45-47 to 52, inclusive, 54, 55, 57 
to 77, inclusive, 79 to 86, inclusive, and 88 to 99, inclu- 
sive, amounting in the aggregate to $516.15. 

Items 4—6-17, 22—25—34, 43-46, 53, 56, and 87 are 
disallowed by the court. 

21513 
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The contention of appellant is, that the said court erred 
in its conclusions of law upon the facts found in relation 
to the respective items in appellee’s demand, particularly 
in items 1, 2, 3, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 20, 23, 
24, 26, 27, 28, 29, 30, 31, 35, 36, 37, 38, 39, 40, 44, 45, 47, 
48, 49, 50, 51, 52, 54, 55, 56, 57, 58, 59, 60, 61, 62, 63, 64, 
67, 68, 69, 70, 78, 79, 81, 83, 84, 85, 86, 88, 89, 90, 91, 92, 
93, 95, 96, 97, 98, and 99, the details of which will now 
be considered. 

Items 1, 12, and 96 embrace charges for filing papers 
received from commissioners of the United States circuit 
courts. 

By the statute at section 828, subdivision 3 thereof, the 
clerk is entitled to a fee of 10 cents for filing and entering 
every «ieclaration, plea, or other paper. Not simply for 
filing, it must include, also, entering—entering in his 
docket. 

The Comptroller has allowed for the filing of two 
papers in each case. 

This officer, perhaps, did even more than he was author- 
ized to do in this allowance. 

When matters come up from the commissioner, it 
should be remembered that all the commissioner did was 
to commit the party charged with crime to the action of 
the court. 

If anything is necessary to be done by the clerk in re- 
gard to the papers sent in by the commissioner, it is to 
receive the same. 

If he “file” them he shall simply mark thereon “ Filed,” 
date, with his name ; i. ¢., if there be any necessity for such 
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action. He does not proceed to docket the case. It is not 
yet a case in his court. 

The accused has been committed by the commissioner 
to see if a case may not be found against him. 

There is certainly no case as yet. Indeed, there may 
never be a case against the accused, for this depends upon the 
investigation to follow. It may be, and often is, the conclu- 
sion that no sufficient grounds appear to hold the accused 
amenable to the infraction of any law. Then why en- 
cumber the record with anything until an indictment is 
found, until a case is “ made up” against the party com- 
mitted by the commissioner? The papers sent up by 
the commissioner serve, simply, to inform the prosecutor 
and the grand jury that there is a matter for their investi- 
gation discovered by him. These papers are then passed 
over to the officers charged with such investigation. Can 
it add to the efficiency of the investigation by making 
a docket entry of a case in the formative state? Matters 
go into records in court for the consideration of the court. 
There is nothing in the papers sent in by the commissioner 
that can properly go into the court docket. 

The indictment is the force which puts the court into 
action in a criminal case. The indictment is the begin- 
ning of the entry in the docket. If it be necessary to 
“enter” such matter in the clerk’s docket, the individual 
papers will certainly not be entered. Why enter papers 
which can have no place in the case when the same shall 
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be made up? 
Instead of being helpful of results, it would necessarily 
be confusing. 
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If these papers must go into the docket, is not the docket 
fee, allowed by law, sufficient for them, and does it not 
include all such fees as this ? 

The clerk can not be allowed for “filing ” alone, the 
allowance must be for “filing and entering.” So that 
unless he does put it into the docket he has not done the 
work, required under the statute, for a fee of 10 cents. 

When cases are brought directly in the court, the clerk 
“files and enters” papers therein, for which a fee is 
provided. This is vastly different from sending in to the 
clerk the papers upon which the commissioner acted. 
Such papers can not become a part of the manual record 
of the court,and if properly filed they can not be properly 
entered. 

The fee allowed the clerk for “ filing and entering ”’ is 
for court cases. 

It is submitted, therefore, that the fees in these items 
can not be allowed. 

Items 2, 8, 9, 11, 13, 14, 27, 30, 37,39, 83, 91, and 
98 embrace charges for filing and recording appointments 
and oaths of marshals, oaths of bailiffs and court criers, 
filing orders of appointment of jury commissioners, certi- 
fied copy of oath appointing jury commissioners, entering 
order of court approving accounts of officers (as at 83), 
filing vouchers accompanying duplicate accounts (as at 91), 
and seals to certificates attached to copies of orders of court 
approving accounts of the officers of the court (as at 98). 

The expense of making civilians officers of the Govern- 
ment should be born by the beneficiaries, and the charges 
of items 2 to 39 above, being of this nature, should all be 
disallowed. 


_— 
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As to items 83,91, and 98, this is not for any service 
rendered the Government. 

They are matters in which the officers are chiefly inter- 
ested. In dealings between man and man such charges 
would not be entertained ; no one would think of charging 
his neighbor for stating his account against him. If the 
Government pays liberally for actual and necessary serv- 
ices rendered in its behalf it seems no more than fair that 
its servants should not also make a charge for making out 
their bill for services, but that this should not cost the 
Government anything. However see Jones’s Case (39 Fed. 
R., 410). 

In item 98 the seal was not necessary to the collection 
of the fees certified to. 

There is a reasonableness about all righteous things, 
and in the absence of a statute authorizing such charges 
it is submitted they must be disallowed. 

Items 3, 15, 24, and 61 embrace charges for making 
copies of indictments for the defendants in the cases in 
which the fees are alleged to have been earned. 

The Comptroller disallowed these charges because, in 
his judgment, the defendants should pay for such copies 
themselves. 

The lower court learnedly discusses the righteousness 
of these charges as a reason for their allowance. That 
court found no law authorizing such charges unless it be 
found authorized in the Constitution of the United States, 
wherein it is made fundamental that a party charged with 
a crime shall “ enjoy a speedy trial and be entitled to have 
information of the nature of the accusation against him.” 
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It is provided that in capital cases the accused shall be 
furnished with a copy of the indictment, and the very fact 
that capital cases are thus singled out should convince 
anyone that it is not intended that indictments shall 
be furnished defendants in other criminal cases. It was 
not thought that his right to a speedy trial would be jeop- 
ardized by a failure to furnish him a copy of the indict- 
ment in such cases, and it was not deemed important in 
such matters that he get his information as to the charge 
against him through a copy of the indictment. 

It is not necessary to his information or privileges as 
a citizen that he have a copy of the indictment. When 
he comes into court to plead the charge will then be read 
to hina. 

But the lower court says if there were a statute against 
furnishing this copy it must be disregarded, for the Con- 
stitution makes it mandatory. But we do not read the 
Constitution as requiring such action upon the part of the 
Government, and there being no statutory enactment au- 
thorizing it it is submitted that the charges in said items 
must be disallowed. 

Items 5, 18, 19, 21, 32, 33, 41, 42, 65, 66, 71, 72, 73, 
74, 75, 76, 77, 80, 82, and 94 embraced charges which 
are probably legal in themselves, and the only question, 
doubtless, is as to whether the services charged for were 
actually rendered; at all events this is the chief reason 
for the action of the Comptroller upon this class of cases. 

They were “held up” on account of the report made 
by the examiner of the Department of Justice stating that 
such services had not been rendered. 
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It is, therefore, a question of fact which has probably 
been settled by the findings of the court. 

Item 6. The charges embraced in this item were dis- 
allowed by the court, as were also 4, 17, 22, 25, 34, 43, 46, 
53, 56, and 87, and can not enter into dispnte now. 

Items 7, 23, 35, 44, 47, 57, 79, 81, and 97 embrace 
charges for dockets, index, and taxing costs. The cases 
occasioning these charges were originally before the com- 
missioner. The defendants therein were bound over to 
the court to await the action of the grand jury. 

.The grand jury failed to return indictments and the 
matters were dismissed. 

The Comptroller holds that these were not cases within 
the meaning of the law, and disallowed this class of items. 

The lower court argues that these were cases before the 
commissioner, and did not cease to be cases when they 
reached the court. It is submitted that the Comptroller 
is right; that these are perhaps “cases ” before the com- 
missioner, but they never were cases before the court. 
They could only be cases upon indictments, and there 
being no indictments there certainly was no “ case,” as 
the term in the act implies, and means in either of the 
matters before the commissioner, 

The very essence of the commissioner’s duties is to bind 
the party over to enable the court and the grand jury to 
determine if there be a case against him. Until there is 
a case there is, or can be, no docketing of a case. The 
matters never materialized. They died in the formative 
state. 

Item 10 embraces charges for filing testimony taken by 
the grand jury. 
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This item seems not to have been presented to the 
Comptroller, and therefor did not have his action thereon. 

It is submitted that there is no statutory authority for 
this charge, and it is certainly unprecedented that the 
grand jury should take down the testimony offered before 
it, and that the court should allow such information to be 
filed with the clerk to become a public document subject 
to the inspection of anyone other than the prosecuting 
officers. 

This item should be disallowed. 

Items 16, 38, 59, 62, 63, 64, 84, 85 in part, and 99 
embrace charges for the use of the seal of the court to 
copy of orders to the marshal to pay witnesses (as at 16 
and 59), to orders of court for the drawing of juries (as 
at 38 and 62), to copy of orders to marshals to pay jurors 
(as at 84 and 99), and to copy of order to appoint jury 
commissioners, 85. 

These officers are members of the court and certified 
copies of orders of the court bearing the seal are unneces- 
sary for their information or for disbursement of the 
funds. The charges are unauthorized. 

Singleton vs. United States (22 C. Cls. R., 118). 
Jones vs. United States (39 Fed. R., 410). 


Items 20, 36, 58, and 93 appear to be in form and sub- 
stance within the statutory authorization, and it is sub- 
mitted if the charges embraced therein under the court’s 
findings should not be allowed. 

Item 26 embraces charges for entering order of trial 
and verdict in certain cases, 

It is submitted that, under section 828, subdivision 12 
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thereof, these charges are fully covered by the allowance 
for docketing, indexing, ete., and the clerk having re- 
ceived his fees for such services he can not sustain a charge 
for individual portions of these docket fees. 

Item 28 embraces charges for drawing report of draw- 
ing of juries, 

This is a duty devolving upon the jury commissioner, 
not upon the clerk, and his charges herein are unauthor- 
ized and illegal. 

Items 29, 40, and 51 embrace charges for filing jury 
venires and returns of marshals thereon. 

There is no authority for this. 

Section 828, Revised Statutes, United States, positively 
prohibits the charge for issuing and entering a writ of 
venire. 

Item 31. Making report to Commissioner of Internal 
Revenue. 

It is contended that appellee is amply paid for this serv- 
ice, and that he is paid by the fees received through the 
provision made in subdivision 17 of section 828 of the 
Revised Statutes, United States, which says : 

For receiving, keeping, and paying out money, in 
pursuance of any statute or order of the court, 1 per 
centum on the amount so received, kept, and paid. 

His report to the Commissioner of Internal Revenue 
accompanying moneys collected by him is but one of the 
incidents of this service and gught not to constitute a dis- 
tivet charge. 

Item 45, Filing precipes for bench warrant. These 
warrants are issued upon the orders of the court, not on 
the preecipe. 
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For these “ orders ” the clerk has been paid, and to pay 
for the precipe also would be paying two fees for the same 
service. 

This item should not be allowed. 

Likewise in— 

Item 49. Filing precipes for mittimus, ete. Writs of 
this character issue upon the “order” of the court, not on 
the precipe, and the same reason exists for disallowance of 
this item as to that of No. 45 next above. 

Items 50 and 54. Recording reports of drawing of juries 
and entering continuances, respectively, embrace exces- 
sive charges for the alleged services as held by the Comp- 
troller, and his action was founded on the report of the 
Examiner of the Department of Justice disputing the 
folios charged for. 

The findings of the court, although indistinct, is that 
the services charged for were actually rendered, and these 
charges must probably be allowed. 

Item 52. Entering return of marshal of subpoenas for 
witnesses. It is submitted that section 828, R. 8S. U.S., 
does not allow these charges. 

Item 60. Filing marshal’s accounts, vouchers accom- 
panying such accounts, recording orders of the court ap- 
proving said accounts, making copies of said orders, to- 
gether with certificate and seal. 

The action of the Comptroller upon these charges is 
seen under No. 31,at page 21 of the Record. The account 
as herein presented is not as made up for the action of the 
Comptroller. 

It will be contended, however, that it is making bad 
matters worse to charge up the rendering of accounts to 
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the Government, ana then the filing of each separate 
voucher in ap account. 

Admitting, for the sake of the argument, that the ac- 
counts are properly filed aud charged for, it is, indeed, 
questionable if the vouchers which make up the accounts 
should also be charged for. When it comes to this ex- 
penses are becoming burdens. 

What has been said under items 2 to 98 is applicable 
to these charges, and by this “ faith ” it is contended these 
charges should be disallowed in foto. 

However, see Jones vs. United States (39 Fed. R., 410). 

Items 67, 68, 69, 70, 85, in part, and 8&6, recording 
in final record motion and affidavits for order of court 
for subpeenas for witnesses for defendant, bench war- 
rants, bail bonds, transcripts from commissioners, ete. 

‘The last, first— 

The transcript is no part of the case, and should not 
enter into the clerk’s record of the case. The commis- 
sioner is required to send up a brief return showing the 
steps taken in the case before him, and the conclusion 


reached by him, simply advisory and nothing more. It 


is not for record that it is sent up, and should not be 
recorded at all. 

The case, it must be insisted, begins with the indict- 
ment and ends with judgment and verdict. 

Final records do not include bench warrants, according 
to Jones vs. United States (39 Fed. R., 410). And if any 
or all of the papers charged for here are necessarily and 
properly recorded, are they not paid for in allowances 
made the clerk in docket fees and the like? 
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At all events it is insisted that only such papers as 
come into the case from the indictment up to the final dis- 
position of the case are properly matters for the clerk’s 
record. 

The charge for the seal in item 85 must be disallowed 
as unnecessary, under authority in the Singleton case, 22 
C. Cls., 118. 

Again 

There is no law requiring the “final record” to be made 
in criminal cases. 

There is no law of the United States requiring the pro- 
ceedings in criminal cases in the United States courts to 
conform to the practice established in criminal cases in 
the State courts. 

Section 914 directs that the State laws shall be followed 
in certain particulars in civil causes, 

Section 1014 mentions certain State laws as to matters 

--of examination preceding trials in criminal matters, but 
at no other stage of the matter and under no other cir- 
cumstances. Hence the charges anent such matters in 
State courts can not control in United States practice. 

Judgments of the lower court, based on such relation, 
are wrongly founded and are erroneous. 

Item 89. Making copy of subpceena issued for wit- 
nesses. This is the province of the marshal, and by sec- 
tion 829, Revised Statutes, United States, it is provided 
that, “ For serving a writ of subpcena on a witness, 50 
cents; and no further compensation shall be allowed for 
any copy, summons, or notice for a witness,” and the court 
an not bind the Government to pay for such fee to the 
«lerk upon its order. 
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The statute provides that the marshal may furnish the 
witness with a copy of the subpcena, but it prohibits a 
charge therefor. It is insisted that he shall continue to 
do his duty. 

It would appear, therefore, that this charge is illegal and 
must be disallowed. 

Items 92 and 95: 

Item “ 92” embraces charges for per diems in writing 
letters in the procuration of names of persons to enter 
upon list of persons to serve as grand and petit jurors— 
3 days April term, 2 days June term, 1889. 

Item “95” is for filing 128 U. 8. attorney’s discharges 
of witnesses, at April, May, and June term, 1889. 

There is certainly no reason for these charges, and they 
are not authorized by any law. 

The right of the clerk to compensation and that for 
which he should be compensated is set forth in section 828 
of the Revised Statutes of the United States. 

The relations of the clerk to the Government so far as 
his services are concerned are the same as he-sustains to an 
individual litigant in the court with respect to the com- 
pensation provided for in said section. 

Statutory authority must be the guide in determining 
appellee’s rights, and likewise appellant’s obligations. It 

has been the guide all these years, and must be the guide 
now. 

The intent of the statute prescribing duties and provid- 
ing for their compensation is that the clerk shall have pay 
for every necessary service required of him, but it can not 
be thought to be the law that he shall needlessly and 
without excuse multiply opportunities to make charges for 
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services of doubtful necessity, or that he shall charge for 
the performance of duties required of other officers of the 
Government. 

It is a perversion of the statute to turn it from an hon- 
est disposition to reward the “laborer for worthy hire ” 
to that of a studied scheme to “ make out of it all he can.” 

Each item of the account must have the scrutiny of the 
court, and they have been grouped in the brief into classes 
as best they could be for the convenience of such investi- 
gation and the court’s consideration. 

Several of the items have somewhat of an irregular 
standing in the case, notably items 10 and 28 to 31, in- 
clusive, do not appear to have been submitted to the Comp- 
troller. In fact but 43 items appear to have been con- 
sidered by the Comptroller. These items appear in 
appellant’s demurrer in the court below, and the court’s 
consideration and opinion was confined to the items 
treated by the Comptroller. 

But for the casual statement in the court’s opinion, at 
page 30 of the record, there would be nothing to show 
that any other items than those before the Comptroller 
were before the court for consideration. 

It is respectfully submitted that the line of action sug- 
gested above is in keeping with the reasonableness of the 
matter, and is therefore offered for consideration. 

JoHN B. Corron, 
Assistant Attorney-General. 
Joun C, CHANEY, 


Assistant Attorney. 
FEBRUARY 25, 1891. 
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THE CASE, 


This action was brought in the District Court by the appellant, 
for the purpose of recovering judgment for certain fees earned by him 
as Clerk of the United States Courts for the Northern District of Iowa, 
but which had been disallowed him by the accounting officers at Wash- 
ington. 

In the account attached to the petition as an exhibit, the fees sued 
for are grouped together under ninety-nine different heads. 

It was held by the District Court that — was not entitled to 
recover for the fees included under Nos. 4, 6, 17, 22, 25, 34, 46, 53, 56, 
and 78, but was entitled to recover. the remainder ‘amounting to 
$516.15. 

It will be noticed that in the account the fees earned during each 
six months beginning with July Ist, 1885, are set forth separately, 
thus necessitating the large number of groups into which the account 
is divided. 

The ruling and decision upon one item, therefore, will dispose of 
many other items in the account, and it is now proposed to bring 
together by the numbers, the items that depend upon the one ruling 
and to give such an explanation thereof, as will aid the court in under- 
standing the nature of the charge made and the objections thereto. 


Items No. 1-12-96. 


Filing papers received from commissioner, $17.50. 

The charge in original account presented to the Treasury Depart- 
ment, was for items in No. 1, $26.70. The accounting officers sus- 
pended the whole amount for explanation as to papers filed (State- 
ment No. 95009.) Upon explanation in which the clerk reclaimed for 
full amount for reasons hereafter stated, an allowance was made for 
two (2) filings in each case, $9 20, leaving balance unpaid, $17.50. 

Section 828. R. 8. U. S., paragraph 3, provided clearly :—*For filing 
and entering every declaration, plea, or other paper, ten cents,” all the 
papers filed were those returned into the Clerk’s office as provided in 
Section 1014, R. 8. U. S., the Information, Warrant, Subpcena, Testi- 
mony, Report of Action of Commissioner and Bail Bond, and occas- 
sionally other papers pertaining to the case. 

Similar charges have been made in accounts rendered by the defend- 
ant in error each six months since January 30, 1886, and accounting 
officers have allowed such charges and same have been paid. 

And under the designation of “other papers,” it is claimed there is 
authority for the charge, the papers in each case being those admitted 
by plaintiff in error to be material and connected with the cases in 
which they were filed. There is no law or precedent requiring the clerk 
to fasten the papers together and file as one. Reed vs. U. S., Ct. Cl. 
No. 14, hggt p-tege 1888,) Goodrich vs. U. 8., 35 Fed. Rp., 193 ; Erwin 
vs. U. S., 37 Fed. Rep., 480 ; Jones vs. U. S. 39 Fed. Rep., 410. 


Irems 2-11-27. 


Filing and recording connected with appointment, oaths and record- 
ing and qualifying District Attorney, Assistant District and Marshal 
and Deputy Marshals. 


4 THE UNITED STATES, APPELLANT, VS. A. J. VAN DUZEE. 


Section 780, R. S. U. S.,, provided for appointment Deputy Marshals: 

Section 782, R. S. U. S., provided for Bond of Marshal, filing and 
rendering same. 

Section 789, R. 8. U. 8., provides that Deputy Marshals in case of 
death of Marshal, shall continue in office, ete. 

Section 759, R.S. U.S., requires the District Attorney to be sworn 
to a faithful execution thereof. 

Section 1756, R. 8S. U.S., requires all persons appointed to any 
office of trust or profit, to subscribe to an oath the form of which is 
provided in that section. 

Section 1759, R. 8. U. S., provides for the custody of the oath pro- 
vided in Section 1756. 

What is to be done with the appointments and oaths of the parties 
appointed to fill the offices aforesaid? As to some of them the statutes 
are silent. The court in this district has adopted the practice of 
requiring these papers to be filed and recorded by the clerk. In obe- 
dience to this practice the clerk has performed the work included in 
items 2, 11 and 27. 

Items 3-15-24-61. 

For copies of Indictments. 7 

These copies were made as ordered by the Court. See opinion in 
this record. Rule adopted by the court is 

“The clerk shall. when demanded, furnish a copy of the Indictment 
or information to each defendant or his counsel.” 


Irems. §-18-19-21-32-33-41-42-52-71-74-75-77. 

Entering Returns, Subpeenas, Bench Warrants and Mittimus. 

The charges covered by all said items are for entering Returns, of 
Subpeenas, Bench Warrants and Mittimus, some of which had not 
been made in proper place, and se found by Special Examiner of 
Department of Justice, and the sums paid by the United States for 
such entries, was on recommendation of said examiner, charged to 
defendant in error until the enteries were made and deducted from a 
subsequent account found due defendant in error. The entries were 
subsequently properly made in a book, the form for which was fur- 
nished to defendant in error, by said special examiner, and claim 
made for payment of such sum as had been retained as aforesaid but 
same was never allowed by accounting officers. 

The plaintiff in error claimed in demurer that :—“ It does not ap- 
pear that plaintiff has entered these returns and hence the same are 
suspended until it is made to appear that the returns have been 
entered.” 

Defendant in error states that March 2, 1889, he mailed to Hon. A. 
H. Garland, U. 8. Attorney General, a full statement of claim of these 
and other fees, and stating that these entries were made and upon the 
showing so made in the letter of March 2, 1889, part of fees so reclaim- 
ed were allowed and paid but not those herein mentioned. 

Items 7-23-35-44-47-57-79-81-87-97, 
D. I. and T. costs in causes dismissed. 
These charges are for Dockets, Indexes and Taxing costs in cases 


that originated before the U. 8S. Commissioner; were filed by commis- 
sioner with the clerk as required under Section 1014, R. S.; were duly 
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docketed, placed on Court Calendar, submitted to Grand Jury, who 
returned report of No Bill, and the cases upon motion of U. 8. Attor- 
ney were dismissed by the court and order entered by the court dis- 
charging bond. Contention of accounting officers is that these are not 
“ cases.” 

Section 847, R.S., provides that the commissioner shall receive 
“For hearing and deciding upon the case.” etc., “ if the proceedings 
before the commissioner is a case within the meaning of the Section 
847, how does it cease to be a case when it is sent up to the court? 
VanDuzee vs. U. 8. Fed. Rep. 

Section 4289, Code of Iowa, 1882: “If upon investigation the Grand 
Jury refuses to find an indictment, it shall return all of said papers to 
the court, with an indictment, it shall return all of said papers to the 
court, with an endorsement thereon signed by the foreman to the 
effect that the charge is dismissed, and thereupon the court must or- 
der the discharge of the defendant from custody, if in jail, or the 
exoneration of the bail.” 

The item 81, covering case 3108 is referred to indemurrer. ‘This is 
a case in which an order was made for attachment for contempt of 
court, the cause was regularly docketed, put upon the calendar, and 
disposed of as other causes and was clearly a case against the defend- 
ant, certainly it could not be interloped into the original case against 
another defendant. Erwin vs. U.5S., Fed. Rep., 479 and cases cited. 

Items 8-39. 

Oath to bailiffs. 

The oaths were administered to all the bailiffs, including the one 
having charge of Grand Jury, as no particular bailiffs were designated 
to take charge of Petit or Grand Jurors, and any one of them might be 
called upon for such purpose. There can be no question but that to 
the bailiff having charge of Jury the usual oath should be administer- 
ed. Should the oath be administered to bailiff each time he goes out 
in charge of a Jury, or is it not the better practice to administer oath 
to each bailiff, then each one is ready to perform any duty to which 
he may be called. See Section 715, R. 8. 


: Item 30. 

Appointment of crier. 

There is an error in printing record and recording order appointing 
crier Oct. T. should be 15. 

The practice of the court has been to appoint a crier at each term 
of the court, and clerk has simply recorded the order as directed by 
the court, the question is, was it a proper proceeding on part of the 
court. if so, should not the clerk be paid for entering the orders? 


Items 9-13-14-37-63-38-62-8). 

Filing and recording order connected with appointment of jury 
commissioners. Making certified copies for commissioners, certificates 
and seals. 

The practice has always been in this district, with one exception, 
for the court to make an order appointing a jury commissioner to 
assist in procuring names and drawing juries for each term and the 
commission or notice to such person or such designation has been, by 
the clerk serving upon such person, a certified copy of the order. 
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The direction to the clerk has been in writing signed by the judge, 
directing the clerk to enter such order, the same being generally done 
in vacation. This written direction to the clerk has been filed by the 
clerk, and the charge is for filing such paper, and making certified 
copy of order as entered. 


To give force to the copy of order furnished to jury commissioner 
it is the duty of clerk to certify that same is a copy and attach the 
seal of the court. . 


Irem 10. 


Filing testimony taken before Grand Jury. 

Section 4293, code of Iowa, 1882. provides that “the minutes of the 
evidence of each witness (witnesses before Grand Jury ) must be present- 
ed with the indictment to the court, and filed by the clerk of the court 
and remain in his office as a record.” 

This practice has been pursued in this district, and in but few in- 
stances has the accounting officer refused payment to theclerk for such 
filing, and have upon explanation allowed and paid such suspensions 
except in this instance. 


Irems 16—48—59-64-84-99. 


Certificates and seals to copy of orders of court to marshal to pay 
witnesses and jurors. . 

The law clearly requires an order to be entered of record before the 
marshal shall be entitled to be reimbursed for his payments to jurors 
and witnesses. See 855 R. S. 

How are the accounting officers to be informed that such order has 
been entered? Will they accept the marshal’s statement in form of a 
letter? Will they accept a simple copy of the order without a certifi- 
cate of the clerk that same is acopy? Any one could draw up what 
purports to be a copy of an order. All the forms provided by the de- 
partments to the marshals, in cases when a certificate of the clerk to copy 
of ‘an order is required, provides for a seal, viz: 


“Witness my hand and seal of said court this day of..... 


This is in the nature of a regulation of the Department of Justice, 
requiring the clerk to attach seal of the court. 


Nos. 20-36-54-76-0. 


Entry continuances. 

These continuances were entered on record under one general head- 
ing, and the cases designated by number, title and brief description of 
crime. 

Paragraph 8 of sec. 828 R. 8S. provides a fee of fifteen cents for en- 
tering any continuance. The form is not prescribed. The continu- 
ances charged for were also entered in a fee-book and appearance 
docket under the title of each case. These entries were satisfactory to 
the court on signing the record, and operated as a continuance of the 
cases named. 

The accounting officers only allow for the whole entry, which covers 
many cases, by the folio, counting from beginning to end, and nothing 
for entry in fee-book or appearance docket. See Item 5, etc. : 


e, 
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No. 26. 


Entering order for trial and verdict. 

The accounting officers claim these services charged for are covered 
by docket, index and taxing costs. Such claim has long been aban- 
doned, and this is the only instance in which the claim as above has 
been made. 


ITEM 238. 
Writing report of drawing juries. 
[tems 29-40-—51-66. 
Filing venire and recording returns of same. 
Items 38-62-85. 
Certificates and seals to copies of orders directing jury commis- 
sioners and clerk to draw juries furnished to commissioner. 


Items 50-65. 


Recording reports of jury commissioners of drawing juries. 


Item 93. 


Making report to court per diem and mileage of grand jurors, petit 
jurors and witnesses. 

The service charged for in all these items are of the nature that ap- 
peals to the discretion of the court in determing what is best in prac- 
tice for the orderly and intelligent proceedings in conducting the busi- 
ness of the court. 

The clerk, by his connection with the court, is called upon to draw 
this report of the action of the jury commissioners. Should he not 
either be paid for such service, or be paid a per diem same as jury 
commissioner? 

The accounting officers contend that filing venires and entering re- 
turn is covered by dockets, index and taxing costs. See sec. 828 R.S. 
provides :— 


“For making dockets and indexes, issuing venire, taxing costs, and 
all other services on the trial or argument of a cause.” 

This filing and recording returns of venire is precedent to the empan- 
eling of grand jury and petit jury. Under the practice in this district the 
calling of the names of jurymen to determine if those served with the 
summons to serve'as jurymen for the term are in attendance, and all 
charged for, is done and concluded before any cause is called for trial, 
except report of perdiem and mileage. The jurymen are drawn and 
summoned for the term, and as there are a number of items connected 
with jury, I will here give an outline of the practice under rules of 
court, subsequent to the order of the court directing juries to be drawn 
and summoned. 

The rules were adopted by Judge McCrary of Cireuit Court and 
adopted by District Court, and practice has been in this district, as a 
saving of expense, to summon only one jury to serve in both courts. 


The rules provide that the jury commissioner and clerk shall pro- 
cure and put in the jury box not less than 400 names of persons suit- 
able for jurors and residing in the various counties in the division 
where the court is beld (Three Divisions in this District) ; that they 
shall draw out alternately a name until 300 have been taken from the 
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box; that such 300 names shall be placed in the box, and from these 
the grand jury and petit jury shall be drawn for the term. The per- 
sons so drawn are summoned in obedience to venire. The jury com- 
missioner and clerk then report to the court such drawing, and such re- 
port is recorded. On the day the venire is returnable the same is re- 
turned into court and filed by the clerk and the return of the marshal 
recorded. The court directs the clerk to call the names of the grand 
jury, and they are empaneled and a record made of such empaneling. 
The petit jury are called, and such as answer are designated as jury- 
men for the term, and a record is made in accordance thereunto. 

The services charged have nothing to do with trial or argument of a 
cause and have no connection with any cause, and there may not be a 
cause tried to such jury during the term. | 

Fee bill provides fee of ten cents for filing any paper to be preserved 
and pertaining to the proceedings in the court, and no prohibition as 
to fee for filing venire returned by marshal. 

It is made the duty of the court, sec. 855 R. S., to enter an order on 
its minutes for the payment of the per diem and mileage due to each 
witness and juror. lIlow shall the court. be informed as to per diem 
and mileage? All these facts are in the possession of the clerk, in 
the various records. Unless the facts are brought together and pre- 
sented to the court in compact form. the judge must meet every wit- 
ness or juror and administer the oath necessary, or the various rec- 
ords be submitted for inspection. The practice adopted is, for a report 
by the clerk, and upon this report the judge signs the direction to en- 
ter the order. Just such a course as would be, and is, in all proceed- 
ings, pursued in the office of First Auditor, First Comptroller and 
Department of Justice. None of the officers of these departments will 
pass upon any question without a formal report or statement of the 
matter before them. 

See Erwin vs. U. 8., 37 Fed. Rep., 483, and cases cited. 


Item 3 


Making report to Commissioner Internal Revenue under section 
797, R. S., amended March 1, 1879 


Under paragraph 8, section 828, R. S., the clerk is entitled to 15 
cents per folio for making any report. The law makes it the duty of 
the clerk to make this report. 

Section 797, R. S., as amended by section 2 of Act March 1, 1879. 

ItEMs 45-49-88. 

Filing praecipes for Bench Warrant and Mittimus. 

The order is entered for bench warrant by the court, but the U. 8. 
Attorney claims to control when the warrant shall issue and the court 
sustains the Attorney hence the necessity of a praecipe to direct the 
clerk when to issue same. These mittimus are in all cases after the 
entry of judgment and fine, and are, as an execution, under control of 
attorney and in many cases never issue, as when the attorney is 
advised defendant has left for parts unknown, or for other reasons. 
If not under control of attorney it must be held, clerk should issue 
mittimus in all cases, and same rule would apply to bench warrant, 
even if known to attorney that defendant has left the country, or on 
same day warrant is ordered defendant appears in court. See opinion 
in this record. 
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Item 73. 
Filing Subpoenas. 
These subpcenas were ommitted in rendering original account for 
six months, ending June 30, 1888, and are claimed as due the clerk. 
It is admitted the work was done. 


No. 58. 


Copy of Sentence and Order Commitment. 

These copies are in nature of mittimus and in form charged for, are 
so made to comply with section 4515, code of Lowa, which provided 
that the officer—‘ Shall deliver a certified copy of the entry of the 
judgment, together with the body of the defendant, to the keeper of 
the jail or, prison in which the defendant is to be imprisoned and take 
his receipt therefor on a duplicate copy of such entry, which he must 
forthwith return to the clerk of the court in which the judgment was 
rendered, with his return thereon.” 


No. 60-83-91-98. 

Filing marshal’s accounts and vouchers. Recording orders of court, 
approving said accounts, making copies of said orders and certificates 
and seals to same, and same as to U. 8S. Commissioner, clerk and 
attorney. 

Section 855, R. S., requires order of the court to be entered on its 
minutes. 

Chapter 95, page 333, vol. 18, Statutes at large, regulates the method 
of taxing the fees in open court. 

Under the title, “Instructions and forms for the clerk of the courts 
of the United States,” register of the Department of Justice, 1886, page 
265, is the following: “Under Act February 22d, 1875, the accounts 
and vouchers of clerks, marshals and district attorneys, must be made 
in duplicate and the clerk is required to forward the originals and 
vouchers, when approved, to the accounting officers of the treasury 
and to retain in his office the duplicates. The clerk in forwarding the 
originals, will certify to the fact that duplicates thereof are filed in his 
office and he is instructed to forward no original accounts and vouch- 
ers unless such duplicates are on file in his office, that the same may 
be open to the public inspection at all times.” 

Clause 3, section 828, R. S., provides fee for “filing or other papers.” 
Is it not the duty of the clerk to file any and all papers deposited with 
him under any provisions of law, particularly that at any time and in 
any one’s hands its proper custody may be known and shown? 


This is clearly the construction put upon the law by department of 
justice in the language used in the instruction above quoted requiring 
clerk to certify accounts and vouchers are filed; in fact the accounts 
and vouchers do come to the clerk as separate papers. 


Take the account of marshal for support of prisoners. Each one of 
the vouchers are sent to the department of justice for examination, 
part for signature of general agent, department of justice, and part by 
attorney-general, sometimes 8 vouchers at a time all comprising one 
account. The approval of proper officer is put upon each voucher. 
they do not attach them together and simply endorse one of them. 
These vouchers are returned to the clerk in the same form and condi- 
tion. 
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Now, what rule is it that requires the clerk to attach these together 
and call all eight one paper? I will admit some of the items were 
not in the original account, the work done being by error ommitted, 
but the work sued for was done as stated. Erwin vs. U. 8.., 37 Fed. 
Rep., 481 and cases cited. 

No. 67. 
Recording in final record—Motion and affidavit for order of court, 


for subpeena, for mittimus under sec. 878, R. 8. U.S. 
No. 68. 


Sentence and Judgment. 
No. 69-86. 
C Bench Warrants. 
| No. 70. | 
Bail Bonds. | 
No. 86, (Coms., Transcripts, etc., Amt. 33-45. ) 

Transcripts of proceedings before commissioners, mittimus and re- 
turn bench warrants. 

The clerk must record all the orders, decrees, judgments, and pro- 
ceedings. Section 794, R. S. 

There are no statutes prescribing what records the clerk shall keep, 
or how they shall be kept in criminal proceedings. 

“In a general way the federal courts must be governed in these 
respects by the common law.” U.S. vs. Maxwell, 3 Dill, 278. 

“A court of record is that where the acts and judicialproceeding are 
enrolled in parchment for the perpetual memoria! and testimony.” 

3 Bl. Common 24. 

The petition and order for subpoena on part of defendant at the ex- 
pense of the United States is part of the proceedings of the case, and 
in some cases may form an essential part of the record to be reviewed. 
Erwin vs. U. 8., 37 Fed. Rep., 487 and cases cited. 

McKinney vs. The People, 2 G., 540-551, is an excellent opinion 
delivered by Judge Lockwood and which is in many particulars appro- 
priate to the case at bar, it is stated, “that a criminal case after the 
caption stating the time amd place of holding court, the record should 
consist of the indictment properly endorsed as found by the grand 
jury ; the arraignment of the accused, his plea; the empaneling of the 
traverse jury ; the verdict and the judgment of the court. This is all 
in general that the record need state.” 

“Tt may be remarked that any decision or judgment of the court in 
the case made preliminary to the final judgment becomes perse a part 
of the record, but all other matters ae proceedings such as motions, 
exceptions, testimony and the like do not form any part of the record 
unless made so by order of court.” | 

Harriman vs. State, 2,992,270. ) 

This court has as one of its rules:—“In all criminal cases, unless | 
otherwise specially ordered, the final record entered therein shall in- | 
clude the order made by the commissioner binding the party to appear 
before the grand jury if any such was made; the indictment; the pre- 
sentment therein ; the bench warrant and return; the plea of defend- 
ant; the verdict of the jury and the final order and sentence of the 
court thereon.” | 
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Ever since the creation of a United States District Court in Iowa, it 
has been the practice to require complete record in criminal cases. 

During the term, the record is under control of the judge and the 
entries therein may be changed. When the term ends, the record is 
made complete in each case, and being signed, it becomes a verity and 
cannot be controlled, changed or modified, even by reference to the 
minutes entered during the term. 

The necessity for the entry of a complete record in a criminal case 
is apparent. 

If the defendant is sentenced, having been found guilty, say to im- 
prisonment, the complete record is the best evidence of the right of the 
Government to hold the prisoner under the sentence. If found not 
guilty, the defendant is entitled to have the record made out in proper 
form as evidence of his acquittal. 


It would be acurious rule that required complete records to be made 
in civil cases, affecting only property, but did not require them in 
criminal cases, wherein life and liberty may be involved. 

At common law as stated in 1st Chitty criminal practice, 720, the 
record “states the service of Oyer & Terminer, the commission of the 
judges, the presentment by the oaths of the grand jurymen, the in- 
dictment, the award of capias or process, the delivery of the indict- 
ment, the arraignment, the plea, the issue, the award of the jury pro- 
cess, the verdict, the asking prisoner why sentence should not be pro- 
nounced, and the judgment.’ 


In practice in the United States, it is not usual to set forth the 
commission of the judges but to make a complete, record, the title of 
the court, the judge holding same, the presentment or indictment made 
in proper form by a grand jury, duly empanelled and sworn, the filing 
same in open court, the bench warrant or process for arrest of defend- 
ant, the arraignment or waiver, the plea entered, the order for trial, 
the calling of petit jury, action or challenge to panel, if any, the sub- 
mission of case on the ordinance to jury, the verdict, the asking the 
defendant why sentence should not be pronounced and the sentence 
or judgments should set forth upon the record. These should not be 
left as mere memorandums to be gathered from the docket or term 
record, but be entered in full upon the complete record. 


It is apparent that the several steps are necessary and proper to be 
recorded, for upon a writ of error or upon a habeas corpus, the higher 
court has the right to have certified to it a complete record, in order 
that it may appear upon what authority a person is deprived of his 
liberty. 

Section 997 of Revised Statutes, provides that there shall be annex- 
ed to and returned with any writ of error for the removal of a cause, 
an authenticated transcript of the record, and in a criminal case this 
record should contain the various proceedings showing the jurisdiction 
of the court over the defendant. and the crime alledged against him, 
and the proceeding had, resulting in his conviction and sentence, and 
this is the office of a complete record. 

As already said, this record is also needed to show the authority 
for infliction of the punishment awarded, and also for protection of 
defendant against another prosecution for same offense. 

The whole matter of making a record of any kind, is largely de- 
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pendent upon the unwritten law, for the Statutes, neither of the State 
or the United States, provide that a record shall be made of pro- 
ceedings. The statutes assume that such a record is kept and refers 
to it in many ways but does not create it. 

So as to the complete record it is a matter growing out of the com- 
mon law, as modified by custom and the necessity therefor, is proven 
by the fact that it has been kept for so many years. | 
| “Tt has also had the sanction successively of the department of the | 
4 treasury, the department of the interior and the department of justice. 
hi Until this suit was brought it has never been called in question by 
| an accounting officer of the Government; nor has Congress seen fit 
to put a stop to it by legislation. This construction of the statute in 
practice, concurred in by all the departments of the Government, and 
continued for so many years, must be regarded as absolutely con- 
clusive in effect. 

U. 8. vs. Hill, U. S. reports 120, 16 p., and references. | 
Edward vs. Darby, 12 Wheat, 206. 
U.S. vs. Temple, 105 U. S., 97. ) 
Ruggles vs. Illinois, 108 U. 8., 526. | 
U.S. vs. Graham, 110 U. S., 219.” | | 

“A contemporaneous construction by the officers upon whom was | 
imposed the duty of executing those statutes is entitled to great 
weight ;. and since it is not clear that the construction was erroneous 
it ought not to be overturned.” 

U.S., Phillbrick, U. S. 120, p. 52. 
No. 72. 
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Issuing Subpeenas. 

It is admitted the subpcenas were issued and no reason is assigned 
for not paying same, the charge for some of them was omitted in 
rendering the account for 6 months ending June 30, 1888, and claim- 
ed now in this suit. 
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No. 82. 

Drawing Bail Bonds. 

It is admitted the clerk did the work, but accounting officers say 
the clerxs should only receive pay for 2 folios. The form used when 
i properly filled out has words and figures enough to entitle the clerk 
| to charge for 3 folios, and there is nothing superfluous in the word- 
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| ing of the bond, and the accounting officers do not suggest wherein 

) the bond is defective, but arbitrarily say they will not allow but 2 

| fo. Reference is made in demurer to form of bond prescribed by the 

| code of Iowa, 1882, p. 1053. | 
§ it _ No doubt the form in Section 4698, code of Iowa, is meant, which is | 
S i in case of appeal from justice court. Ordinarily bonds taken in court 

Ps | of record are more formal and certainly should show the title of the 
court. | 


All the bonds charged for are by defendants after indictment. 


No. 89. 
Making copy of Subpeena for Witness. 
Accounting officers claim that clause 51, of section 829, R. S., does 
not authorize such charge. This is admitted, and the charge is not 
claimed under such clause, as this paragraph fixes fees payable to 
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marshal. The clerk makes the copies under the rule of court, “where 
subpcenas are issued in criminal cases the clerk shall furnish copies 
thereof to the marshal when delivering to him the original subpcenas,” 
See Erwin vs. U. 8., Fed. Rep., 489 and cases cited. 


No. 90. 


Entry, presentment, etc., in cases No. 193, 194 and 195. 

It is admitted that the work was done. Was there any necessity in 
the proper, or orderly conducting ofthe business of the court and mak- 
ing records thereof for entry of presentment, filing indictment, etc., 
covered by this item. 

In rendering an account for six months, ending June 30, 1889, an 
error was made in account for fees in these cases, 193, 194 and 195 
and all the charges were suspended for an explanation. An explana- 
tion was mailed first comptroller, October 9, 1889, for these and other 
items, disallowed and suspended, and no notice was ever taken of such 
reclamation and no allowance, made of such disallowance or suspen- 
sions. 

No. 92. 

Per diem in connection with preparation for and drawing jurors. 

Juries are drawn in this district for a term of court, and the busi- 
ness is taken up at a stated time and concluded within a limited time 
so far as it is necessary to have presence of jury, and when completed 
the jury is discharged. 

That the system of drawing jurors may be understood, it will be 
necessary to quote the rule of circuit court, adopted by Judge Me- 
Crary, and which has been adopted by the district court. 

“The juries, both grand and petit, summoned to attend in the 
several divisions of the district shall be selected from the counties 
composing the division in which the court is held. 

“In selecting the jurors, the clerk and commissioner will strictly 
obey the following instructions: 

“They will not place in the box the name of any person who has 
been suggested or recommended to them for that purpose except as 
herein previded. 

“They may procure from disinterested citizens of the counties from 
which the jurors are to be drawn, the names of suitable persons, not 
less than four hundred in number, selected as far as practicable from 
all sections of such counties, but they shall not make public nor 
communicate to any person or persons, the name or names of the per- 
son or persons to whom they may apply for such names. 

“From the whole number of names thus procured, the clerk and 
commissioner shall alternately draw a name and place the same in 
the proper box, until at last three hundred names have been therein 
placed, and from this box the jurors shall be drawn as provided in 
section two (2) of the act of June 30, 1879, the clerk and commissioner 
drawing alternately, until the required number of jurors is obtained. 


“Due care must be taken to prevent any other names being placed 
in the box than those drawn by the clerk and commissioner as above 
provided, and also to thoroughly intermingle the names placed in the 
box, so as to secure impartiality in the drawing of the names.” 

These orders require procuring names of “disinterested citizens of 
the various counties ;” the application to the “disinterested citizens,” 
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for the names of “suitable persons,” record of these names; placing 
these names upon slips or card to place in jury box; the drawing of 
the names; report of the drawing to the court; and entering of record 
of such report, all of which steps are under the direction and by advice 
and approval ofthe court? These are new, important and arduous 
duties placed upon the clerk, not contemplated at the time of enactment 
ofthe fee,—bill of 1853. 


The services rendered by the clerk, under order of the court, are cer- 
tainly proper and not unnecessary. 

The accounting officers urge there is no provision for paying clerk 
for such services in the Act June 30, 1879. Neither is there any pro- 
vision for paying jury commissioner, but heis paid by the treasury. 

Erwin vs. U. S., 37 Fed. Rep., p. 474 and cases cited. 


No. 94. 


Per diem attendance by deputies. 

This district is divided into three divisions, and at each place of 
holding court is a deputy and a separate set of records; and all ac- 
tion by the court must be made a matter of record in the division in 
which the case is pending. 

In many districts the records are kept in one place, when court may 
at stated times move to other places designated and hold court, and 
records travel about with the court at such times; and in such cases 
all action by court is a matter of record at one designated place, the 
home of the judge, usually. The rights of the parties require the ac- 
tion of the court when the judge thereof may be holding a term in 
another division, and, in law, in the three divisions the term of such 
division may be open, and is so for the convenience of the litigants at 
al] times. | 

See Erwin vs. U. 8., 37 Fed. Rep., p. 475, and cases cited. 


No. 95. 
Filing attorney’s disharge of witnesses. 


The practice in this district regarding discharge of witnesses under 
control of the U. 8. Attorney has been,iand is, this: When the U.S. 
Attorney is through with witness he jis given a written discharge, 
which is presented to the clerk, upon presentation of which the clerk 
administers the oath of attendance. having in the subpcena record the 
date for which witness was subpcenaed. and place where subpcenaed, 
as acheck. The clerk is not permitted to issue certificate for the pay 
of per diem and mileage except upon presentation of this discharge. 
The practice originated, as did also the other steps in the payment of 
witnesses, in the desire of the court to prevent any unlawful payments, 
there having years ago in this State been some scandal connected 
with the discharge and payment of witnesses. 

The clerk files all these discharges, and with the fee of ten cents for 
filing it costs less under the system in this district to discharge and 
pay each witness than under other systems. 

From the foregoing presentation of the facts, I trust it has been made 
plain in what the principal difficulty lies in the settlement of the ac- 
counts of the clerks of the United States courts. 

The section of the statutes providing for the fees to be charged 
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classifies the services for which a fee may be demanded under a va- 
riety of heads. . 

Thus it is enacted that a fee is allowed, among other things :—‘For 
filing and entering every plea, declaration, or other paper—ten cents.” 

“For entering any return, order, continuance, judgment, decree, or 
recoguizance, or drawing any bond, or making any record, certificate, 
return or report, for each folio—fifteen cents.” 

“For a copy of any entry or record, or of any paper on file, for 
each folio—ten cents.” 

In a given criminal case, a paper is filed, in the record thereof cer- 
tain matters are included and a copy of a paper on file, for instance 
the indictment, is made and furnished to the defendant. 

For these services the statutory fees are charged by the clerk, but 
the accounting officers disallowed them because, in their judgment, 
there was no necessity for filing the paper, making the record, or fur- 
nishing a copy of the paper to the defendant 

As I understand the fact to be, there are three general sources of 
authority to which recourse may be had in determining the duty of 
the clerk and what is required of him in the proper and orderly dis- 
charge of his official duties These are: 

lst. The provisions of the statutes of the United States. 

2d. The provision of the statutes of the State, so far as they deal 
with the matters not provided for in the statutes of the United States, 
and so far as they are recognized and enforced by the United States 
Court as proper rules to be observed in the conduct of the business of 
the court. 

3d. The rules and orders of the court by it adopted and made in 
proper form, either generally or specially. 

If, therefore, the statutes of the United States, or the statutes of the 
State, so far as the same are recognized as forming rules of practice 
to be followed in the deposition of cases in the United States Court, 
or the general rules of practice adopted by the United States Court, or 
a special order made in a given case, require the clerk to file in crim- 
inal cases, certain papers, or to include certain matters in the record, 
or to furnish copies of certain papers, such as the indictment, sub- 
poenaes, or the like, then it is the duty of the clerk so to do; and as 
the services fall within the classes for which compensation is provided 
in the statute, the clerk is entitled to the fee therein provided asa 
matter of law. 

Practically, on part of the accounting officers at Washington, it is 
claimed that it is for them to determine what papers should be filed, 
what should be entered as part of the record, and of what papers 
copies should be made and furnished. 


Certainly no argument is needed to support the proposition that the 
clerk, in filing papers, making records, and furnishing copies, is bound 
to obey the orders of the court of which he is clerk. whether the same 
are formulated in general rules, written or unwritten, or in special or- 
ders made to meet the exigencies of a given case. 

The suggestion has been made that for such services the clerk can 
look for compensation to the defendant, but this ean not be true. 

There can be adjudged against the defendant only such costs as are 
lawfully chargeable by the clerk. 
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If the fees come within the fee bill, the clerk is entitled to them in 
allowance of. his account. 

If they do not come within the fee bill, they are not chargeable as 
costs in the case, and can not be collected from the defendant. 


Therefore the clerk is now placed in the following position, accord- 
ing to the present practice of the accounting officers : 


The clerk is‘lawfully required and compelled to file certain papers» 
to make a certain record, and to furnish copies of papers on file, like 
indictments, subpcenas, etc.; all of which services are of such a na- 
ture that fees are allowed therefor by the statute of the United States, 
but the clerk is denied compensation therefor because in the judgment 
of the accounting officers, the filing such papers, or making such rec- 
ord, or furnishing the copies was not neccessary. 


In times past the practical difficulties of the situation have been 
enhanced by reason of changes of officials in the department at 
Washington. 


It not unfrequently happens that after a voluminous correspondence 
and full explanation made, the department admits the correctness of a 
given class of fees charged, or the clerk accommodates his accounts 
in a given particular to the views of the official then having the super- 
vision thereof; but in a short time, through a change in the official, 
all that has been settled is ignored and the same round of explanation 
has to be given again and entered upon. 


This uncertainty is the necessary consequence of the system that 
has been heretofore pursued. 

If the rules, regulations and orders which govern and control the 
clerk when he is performing his duties as clerk of the court, and in 
regard to which he has practically no choice, are not to be recognized 
by the department in allowing his account, but the same is to be set- 
tled according to the judgment of the accounting officers, then the 
clerk is without a guide in making out his accounts, except the vary- 
ing and changing views of the accounting officers. 

A. J. VAN DUZEE, 
Pro se, 
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If the fees come within the fee bill, the clerk is entitled to them in 
allowance of his account. 

If they do not come within the fee bill, they are not chargeable as 
costs in the case, and can not be collected from the defendant. 

Therefore the clerk is now placed in the following position, accord- 
ing to the present practice of the accounting officers : 

The clerk is lawfully required and compelled to file certain papers» 
to make a certain record, and to furnish copies of papers on file, like 
indictments, subpoenas, ete.; all of which services are of such a na- 
ture that fees are allowed therefor by the statute of the United States, 
but the clerk is denied compensation therefor because in the judgment 
of the accounting officers, the filing such papers, or making such rec- 
ord, or furnishing the copies was not neccessary. 

In times past the practical difficulties of the situation have been 
enhanced by reason of changes of officials in the department at 
Washington. 

It not unfrequently happens that after a voluminous correspondence 
and full explanation made, the department admits the correctness of a 
given class of fees charged, or the clerk accommodates his accounts 
in a given particular to the views of the official then having the super- 
vision thereof; but in a short time, through a change in the official, 
all that has been settl-d is ignored and the same round of explanation 
has to be given again and entered upon. 

This uncertainty is the necessary consequence of the system that 
has been heretofore pursued. | 

If the rules, regulations and orders which govern and control the 
clerk when he is performing his duties ais clerk of the court, and in 
regard to which he has practically no choice, are not to be recognized 
by the department in allowing his account, but the same is to be set- 
tled according to the judgment of the accounting officers, then the 
clerk is without a guide in. making out his accounts, except the vary- 
ing and changing views of the accounting officers. 

A. J. VAN DUZEE, 


Pro RF. 
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SUPREME COURT OF THE UNITED STATES, 
OCTOBER TERM 1890, 


NO. 1244, 


ae ne ee ata 


THE UNITED STATES, Awpelinnt,) 


VS. \ 


A. J. VAN DUZEE, Appellee. 


APPEAL FROM U. 8. DISTRICT COURT FOR N. D. IOWA. 


FEES OF CLERKS OF U. 8. COURTS. 


BrRieF OF THos. A. HAMILTON FOR APPELLEE. 


By courtesy of appellee and the Attorney and Solicitor Gen- 
erals I submit an argument upon certain parts of this case, be- 
ing so much as is common to it and the appeal of United States 
vs. Jones, No. 1118 of this term’s docket. 


As the brief for the United States has not yet reached me, 
I brietly state the case. 


This is a suit for $587.15 under the act of March 3, 1887, by 

a clerk of United States Courts on an account for fees for ser- 
vices rendered the United States by him, disallowed at tht 
_ Treasury. The account had been previously proven in due course 
in open court. To the complaint, which has annexed a bill of 
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items, the defendant demurred. The court overruled the de- 


murrer, and defendant appeals. There are a number of similar 
cases, but this was advanced on motion of United States as 
“typical” and now comes on for hearing. 


Il.—ERRORS ASSIGNED. 


The defendant does not specify any errors in particular but 
claims every allowance by the court below contrary to its 44 
grounds of demurrer was error. The demurrer is worded more 
like a plea than a demurrer, as it travels out of the complaint 
to find and set up defences. But it seems to have been treated 
below as a deposition or statement of facts and will be so argued. 
I shall discuss the law of fees of clerks for United States Courts 
so far as common to the two cases under heads and concerning 
the grounds of demurrer as follows :— 


(1)—Filing papers returned in criminal cases by United States 
commissioners, covered by grounds of demurrer Nos. 1 and 8, 


Pp. 19-20 of printed record. 


(2)—Expenses connected with qualification of court officers, 
approval of their accounts, &c., covered by grounds of demur- 
rer Nos. 2, 18, 20, 40, pp. 19-22 of printed record. 


(3)—Duplicate orders under seal to marshal to pay supervi- 
sors, Witnesses, &c., covered by grounds of demurrer Nos. 10, 
25, 30, 33, 41, pp. 20-22 of printed record. 


(4)—Final record in criminal cases, covered by ground of de- 
murrer No. 42, p. 22 of printed record. 


) (5)—Copies of subpeena, &e., covered by ground of demurrer 
No, 44, p. 22 of printed record. 


~ Phere is no question that all these services were rendered the 
United States and should be paid for by the United States if 
they fall within the fee bill, Rev. Stat. sec. 828. 


_- * © JIL—POINTS OF LAW AND FACT. 
adh Be eBh 1—FILINGS. 


‘The objection urged by the aaneeneins officer to the a 
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as one, except that they allow a separate fee for each final rec- 
ognizance. The fee bill allows ten cents for filing “ every...... 
paper.” (Rev. Stat. See. 828,) There certainly is no authority 
for filing one by itself and then filing a bundle made up of all 
the others as another single paper. The object of filing is iden- 
tification and preservation, and anything short of filing and 
marking “ every paper” will not effect this object or conform to 
the very words of the statute. The business of this great gov- 
ernment should be done in a business way and a picayune policy 
like that attempted by the accounting officers is not fair to the 
government, to its employees, nor to the public. It cripples 
public business and discourages faithful public servants, com- 
pelling them to resort to the courts and await the law’s delay. 
All papers sent up properly to the court should be filed. The 
question merely is, What papers should be sent up by the com- 
missioners? Rev. Stat. sec. 1014 requires copies of proeess and 
the recognizances of witnesses to be “returned as speedily as 
may be” into the proper court. This process includes warrant 
of arrest and wittimas or bail bond, at least, and the practice— 
in many districts covered by rule of court— is for all the original 
papers to be returned for use of the district attorney and grand 
jury. In cases affecting the life or liberty of the citizen all 
papers are important. This practice bas never been disputed 
by the United States. They only dispute paying the fees neces- 
sarily caused by it, for, if “ returned,” “every paper” must be 
filed just as it is reeeived. 


Erwin vs. U. 8., 37 Fed. R. 482. 


Much the same principle is involved here as in the case of fil- 
ing the marshal’s duplicate vouchers. No question is made that 
the law requires duplicates of the accounts and vouchers sent 
to Washington for payment to be filed and preserved in court, 
and I respectfully insist that so far as they are in fact separate 
papers separate filing fees are proper. The accounting officers, 
however, again pursue their parsimonious views and require 
bundling. Mr. Justice Brewer passed on this point while cir- 
cuit judge in the case of Goodrich vs. United States, 35 Fed. 
Rep. 194, and says very justly,— “ In fact each voucher was a 
different paper, and related toa distinct transaction, and the 
statute allowed the clerk for ‘ filing and entering every declara- 
tion, plea, or other paper, ten cents.’ Of course this means for 
every separate paper that is filed, and therefore he is entitled to 
the full amount claimed.” 


It would seem as if the language of the statute were too plain 
for discussion. Every paper should be separately filed. 


2.—OFFICER’S EXPENSES. 


- The comptroller declines to pay for filing and recording oaths 
of marshals, filing their accounts, and other incidental expenses, 
because these should be borne by the officer. 


The opinion of the court below very fairly answers this. 
(Record printed page 24.) These are necessary expenses of the 
public service and should be borne by the government. 


Analogous is the contention that all expenses of proceedings 
in court to insure the correction of commissioners’ accounts 
should be borne by the commissioner, In the case of Knox vs. 
U.8&., 128 U. S., 230, it was decided that all the commissiouer 
has to do is to send bis account to the district attorney and the 
government is at all further trouble and of course at all further 
expense. The officer has done his part when he sents in bis bill 
and all the machinery of auditing is for the convenience of the 
government and at its expense. 


Jones vs. U. 58., 39 Fed. R. 410. 
Erwin vs. U. 8., 37 Fed, R. 481. 


The steps of this auditing are given in the act of February 
22, 1875, 18 Stat. at Large, p. 333. As remarked in Knox vs. 
U.8., supra, the government even resorts to the practice of 
making courts part of the auditing department, but it is all for 
the protection of the United States. The officer could sue with- 
out waiting for it to drag its slow length along and can prove it 
in another forum. If not necessary to bis case, it certainly can- 
not be at hisexpense. If this audit in the lower court is looked 
on as a suit, the view taken in U.S. vs. Jones, 134 U. 8. 483, 
then these expenses are costs of suit, and should be paid by 
the unsuccessful party, the Uuited States. 


3.—SEALS. 


The court is required by R. 8., sec. 855 to make orders for pay- 
ment of witnesses, &c. The clerk furnishes the washal with a 
certified eopy thereof as his warrant, to be forwarded with his 
vouchers to the accounting officers at Washington. The Treas- 
ury says & seal is unnecessary to this copy, because, as the mar- 
shal is an officer of the court, it amounts to one officer certifying 
an order of court to another officer of the same court onder the 
seal of their common tribunal. This proves too much, as, if the 
marshal is. theoretically present in court and can kaow the or- 
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der of the court without a seal, he can just as well know it with- 
out a copy of the order. The fact is that the seal is necessary 
as much to show to the accounting officers that he acted under 
an authentic order as for any other reason. The proper anthen- 
tication is by a seal of court, and the clerk is entitled to his fee 
therefor. It is the seal that shows the order was made by the 
court. 


4.—FINAL RECORD, 


The fee bill is so general that it is difficult to make applica- 
tion of its provisions to all cases. The clerk is allowed a fee for 
making records. But in making up a final record in a criminal 
case, how much of the proceedings before the committing mag- 
istrate shall he include? All the papers returned to the trial 
court? If not, what is the principle of selection ? 


It is the record of the commissioner of his actions that when 
filed in court gives jurisdiction. 


Stanton vs. U. S., 37 Fed Rep. 259. 


The defendent can then appear in court and ask redaction of 
bail. Surely then it is a case in court and at least the jurisdic- 
tional papers should be recorded, say, the complaint, warrant, 
return, judgment record, final process, bail, &e. These papers 
being properly returned by the commissiouer into the court by 
law or rule of court, aud being the foundation of all sabsequent 
steps of the prosecution, why are they not court papers from 
their filing in court and to be recorded as such? Take the bail 
bound or the recognizance of witnesses. They may become the 
ground of sei. fa. proceedings and it is highly important that 
they should be recorded for safe preservation as well as because 
they are court papers. All papers “returned” to the court be- 
come a part of its records and proceedings, and no distinction 
between court papers is to be recognized. 


5—OOPIES OF SUBPCENAS. 


A most singular ground of demurrer is presented by No. 44. 
It sets up that as the marshal is prohibited by Rev. Stat, sec. 
829, paragraph 5, from charging more than 50 cents for serving 
a subpoena, therefore the clerk shall not be paid anything for 
making the very copy the marshal serves. This non sequitur is 
hardly worthy of discussion. The universal practice is to ex- 
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2.—OFFICER’S EXPENSES. 


- The comptroller declines to pay for filing and recording oaths 
of marshals, filing their accounts, and other incidental expenses, 
because these should be borne by the officer. 


The opinion of the court below very fairly answers this. 
(Record printed page 24.) These are necessary expenses of the 
public service and should be borne by the government. 


Analogous is the contention that all expenses of proceedings 
in court to insure the correction of commissioners’ accouuts 
should be borne by the commissioner, In the case of Knox vs. 
U.8., 128 U.S., 230, it was decided that all the commissioner 
has to do is to send bis account to the district attorney and the 
government is at all further trouble and of course at all further 
expense. The officer has done his part when he sends in bis bill 
and all the machinery of auditing is for the convenience of the 
government and at its expense. 


Jones vs. U. S., 39 Fed. R. 410. 
Erwin vs. U.8., 37 Fed. R. 481. 


The steps of this auditing are given in the act of February 
22, 1875, 18 Stat. at Large, p. 333. As remarked in Knox vs. 
U.S., supra, the government even resorts to the practice of 
making courts part of the auditing department, but it is all for 
the protection of the United States. The officer could sue with- 
out waiting for it to drag its slow length along and can prove it 
in another forum. If not necessary to his case, it certainly can- 
not be at hisexpense. If this audit in the lower court is looked 
op as a suit, the view taken in U.S. vs. Jones, 134 U.S. 483, 
then these expenses are costs of snit, and should be paid by 
the unsuccessful party, the Uuited States. 


3.—SEALS, 


The court is required by R. 8., sec. 855 to make orders for pay- 
ment of witnesses, &¢«. The clerk furnishes the mashal with a 
certified eopy thereof as his warrant, to be forwarded with his 
vouchers to the accounting officers at Washington. The Treas- 
ury says @ seal is unnecessary to this copy, because, as the mar- 
shal is an officer of the court, it amounts to one officer certifying 
an order of court to another officer of the same court onder the 
seal of their common tribunal. This proves too much, as, if the 
marshal is heoretically present in court and can kaow the or- 
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der of the court without a seal, he can just as well know it with- 
out a copy of the order. The fact is that the seal is necessary 
as much to show to the accounting officers that he acted under 
an authentic order as for any other reason. The proper authen- 
tication is by a seal of court, and the clerk is entitled to his fee 
therefor. It is the seal that shows the order was made by the 
court. 


4.— FINAL RECORD. 
The fee bill is so general that it is difficult to make applica- 
tiou of its provisions to all cases. The clerk is allowed a fee for 
making records. But in making up a final record in a criminal 
case, how much of the proceedings before the committing mag- 
istrate shall he inelude? All the papers returned to the trial 
court? If not, what is the principle of selection 1? 


It is the record of the commissioner of his actions that when 
filed in court gives jurisdiction. 


Stanton vs. U. 5., 37 Fed Rep. 259. 


The defendent can then appear in court and ask reduction of 
bail. Surely then it is a case in court and at least the jurisdic- 
tional papers should be recorded, say, the complaint, warrant, 
return, judgment record, final process, bail, &e. These papers 
being properly returned by the commissiouer into the court by 
law or rale of court, and being the foundation of all subsequent 
steps of the prosecution, why are they not court papers from 
their filing in court and to be recorded as such? Take the bail 
bound or the recognizance of witnesses. They may become the 
ground of sci. fa. proceedings and it is highly important that 
they should be recorded for safe preservation as well as because 
they are court papers. All papers “returned” to the court be- 
come a part of its records and proceedings, and no distinction 
between court papers is to be recognized. 


5.—COPIES OF SUBPCENAS. 


A most singular ground of demurrer is presented by No. 44. 
It sets up that as the marshal is prohibited by Rev. Stat, sec. 
829, paragraph 5, from charging more than 50 cents for serving 
a subpoena, therefore the clerk shall not be paid anything for 
making the very copy the marshal serves. This non sequitur is 
hardly worthy of discussion. The universal practice is to ex- 


ecute all writs, whether it be a summons to a defendant or sub- 
pena to witness, by leaving a copy, and the clerk as the clerical 
ofticer of the court makes the copy and charges for it at the law- 
ful rate per hundred words. 


To state this point is sufficient proof of it. 


I think this brief discussion is sufficient to show that the 
court below committed no error in overruling the demurrer of 
defendant in the matters mentioned. As said by. district court: 
in Erwin vs. U. 8., 357 Fed. Rep., 494, clerks are inadequately 
compensated at best, and the strained construction that tries 
yet further to reduce their pay should not be tolerated. 


The advancement of this case was with the view to settling 
practical questions in the auditing department, and therefore I 
have discussed the matter on the merits and not relied on tech- 
nical points. The allowance by the court below on the original 
presentation of the account established it prima facie, as held in 
United States vs. Jones, 134 U. 8. 483, and the remarkable de- 
murrer of the district attorney in the present suit certainly did 
not overcome this prima facies. But I trust the court will look 
beyond this and go into the merits and decide the points invol- 
ved for the guidance of all officers in future. 


THOS. A. HAMILTON, 


of counsel for Appellee. 
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SUPREME COURT OF THE UNITED STATES. 


In the matter of the Petition of 
PETER J. CLAASSEN, fora writ of 
mandamus, 


AGAINST 


CHarLes L. BeNeEptor, Judge of the 
Circuit Court of the United States 
for the Southern District of New’ 
York and the United States of 
America. 


To the Honorable, the Supreme Court of the 
United States. 


The petition of Peter J. Claassen, respectfully 
shows to this Honorable Court :— 


I.—That at a Criminal Term of the United States 
Circuit Court for the Southern District of New 
York, presided over by Hon. Charles L. Benedict, 
Circuit Judge, in May, 1890, your petitioner was 
broaght to trial and was tried by the said Judge 
and a Jury, for certain crimes and misdemeanors 
against the United States of America, under Section 
5209 of the Revised Statutes of the United States, 
in an action wherein the United States of America 
was plaintiff and your petitioner was defendant, 
and that on the 28th day of May, 1890, the afore- 
said Jury found your petitioner guilty on five of 
the counts upon which he was tried and innocent 
upon the others. 

That during the course of said trial a very large 
number of exceptions were taken to the rulings of 
the said Circuit Judge, which exceptions have never 
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been passed upon by any Appellate Tribunal, and 
which will be found more particularly set out in an 
assignment of errors, the original of which was duly 
filed in the Clerk’s Office of the Circuit Court of the 
United States for the Southern District of New 
York on the 21st day of March, 1891, and a copy of 
which is hereto appended, and is marked Exhibit 
I. That said assignment contains exceptions only 
which were regularly and properly taken upon the 
trial of the aforesaid action and before the Jury re- 
tired. 

[Il.—That subsequently tothe rendition of said 
verdict and as provided by the rules of practice of 
said Circuit Court, a motion for a new trial and in 
arrest of judgment was sued out by your petitioner 
before the Court in Banc, as provided by the Crim- 
inal Rule of said Circuit Court passed May 12, 
1879, and for the purpose of that motion, a case was 
made and settled in accordance with Rule ¢7 of 
said Circuit Court, a copy of which case is hereto 
annexed, and is marked ‘* Exhibit II,’’ and upon 
said case such motion for a new trial was heard be- 
fore said Court in Banc, composed of Hon. William 
J. Wallace,Circuit Judge, and Hon. Addison Brown 
and Charles L. Benedict, Judges, and said motion 
was thereafterand on the day of December, 189), 
by said Court denied. That upon such motion for 
a new trial only one point was made and argued, 
viz.: that the Circuit Court of the United States had 
no jurisdiction of the action or of the defendant. 

[IIt.—That from said 8th day of May, 1890, until the 
present time, your petitioner has been kept closely 
confined in Ludlow Street Jail in the City of New 
York, and that after the denial of your petitioner’s 
motion for a new trial, as aforesaid, no motion to 
sentence your petitioner was made by the District 
Attorney of the United States for the Southern Dis- 
trict of New York, and sentence in your petition- 
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er’s case remained suspended until the 18th day of 
March, 1891, for the express purpose, as your peti- 
tioner is informed and believes, of enabling the evi- 
dence of your petitioner to be taken and used against 
one James A. Simmons, in the trial of the action 
of the United States against said Simmons, the said 
defendant having been indicted under the same sec- 
tion as your petitioner, for aiding and abetting 
your petitioner in the crimes and misdemeanors for 
which your petitioner was convicted, and that from 
the day of December, 1890, until the 18th day of 
March, i891, there was no stay or arrest of judg- 
ment, and nothing to prevent your petitioner being 
called up and,sentenced, and that said suspension 
of sentence was not due to any request of your peti- 
tioner. 

[V.—That on the 3d day of March, 1891, there 
was signed by the President of the United States, 
an Act of Congress, entitled *‘ An Act to define and 
regulate the jurisdiction of the Courts of the United 
States,’ and that by the signing of said Act, the 
same from that moment became a valid and exist- 
ing law of the United States, and that the same 
went into immediate effect, as your petitioner is in- 
formed and believes. 

V.—That said Act last above mentioned contains, 
among other things, the following provision, to wit: 
‘* Section 5.—That appeals or writs of error may be 
taken from the District Courts or from the existing 
Circuit Courts direct to the Supreme Court in the 
following cases: In case of conviction for a capital 
or otherwise infamous crime.”’ 

VI.—That your petitioner was called up for sen- 
tence on the 18th day of March, 1891, some fifteen 
daysafter said Act had gone into full force and effect. 
and was sentenced by said Cireuit Judge, Charles 
L. Benedict, to serve a term of six years in the Erie 
County Penitentiary, and that said sentence made 
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13 the crime of which your petitioner was convicted | 
an infamous crime and within the provision last 
above recited. 

VIl.—That immediately upon the _ imposi- 
tion of said sentence your _ petitioner's 
counsel, Mr. Hector M. Hitchings, applied - 
under said Act to said Judge Charles L. Benedict, 
for a Writ of Error to this Courtand fora stay of 
execution of sentence, and your Petitioner is in- 
formed by his said connsel and believes, that Mr. 

14 Justice Benedict, after considering the matter fora 
day, announced to vour Petitioner’s Counsel that 
he would grant the writ, but would not grant any 
stay of execution of sentence, and that thereupon : 
your Petitioner’s Counsel withdrew his application | 
for said writ and applied to Mr. Justice Blatchford, 
one of the associate Justices of this Court, at 
Washington, where said writ was, on the 21st day 
of March, 1891, duly signed by said Justice and 
the same directed to act as a supersedeas, as will be 

15 more fully seen by reference to the copy thereof 
which is hereto annexed and marked ‘‘ Exhibit 
Sane 

That on the same day on which said writ was 
granted, to wit: on the 2lst day of March, 1891, 
the assignment of errors referred to above and an- 
nexed hereto and marked Exhibit I, was, pursuant 
to Rule 35, promulgated by this Court November a 
3d, 1890, duly filed in the office of the Clerk of the y 
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Circuit Court of the United States for the Southern § 
16 District of New York, in New York City. 

That subsequently to the filing of said assignment 
of error, and on the 2ist day of March, 1891, there ‘ 
was filed in the Clerk’s office of the Circuit Court of 
the United States for the Southern District of New } 
York, and thereafter and on the 25th day of March ; 
served upon your petitioner’s attorney a joinder in 
error, a copy of which is hereto annexed, marked 
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Exhibit IV, and to which your petitioner begs leave 
to refer. 

VIII.—That subsequently thereto, as your peti- 
tioner is informed by his said counsel and verily be- 
lieves, your petitioner's counsel was diligently en- 
gaged, night and day, in reducing the evidence 
which was taken in the action against your petition- 
er, together with the exceptions which were taken 
upon the trial, to a proper and suitable form for 
transmission to this Court, for the purpose of pre- 
senting the evidence necessary for the considera- 
tion of this Court in passing upon the errors more 
particularly specified and set out in your petition- 
ers assignment of errors, mentioned above, and in 
the preparation of a Bill of Exceptions, and that 
on the 10th day of April, as your petitioner is 
informed by his said counsel and believes, a pe fect 
and proper Bill of Exceptions, regularly and prop- 
erly drawn in accordance with the decisions and 
rules of this Court, and containing in itself the er- 
rors sought to be reviewed and which were made 
upon the trial, and such-evidence only as was ne- 
cessary to properly present them, was presented to 
Mr. Edward Mitchell, District Attorney of the 
United States, for the Southern District of New 
York, for amendment or correction, and by him re- 
fused upon the ground, as your petitioner is 
informed and _. believes, that he was no longer 
the attorney in the case, but that the mat- 


ter was in charge of the Attorney General of 
the United States, and upon the further ground, as 
he has since claimed that a bill of exceptions was 
once made inthe action against your petitioner 
upon the motion for a new trial, and that no other 
or subsequent bill could now be made, and that 
thereafter and on the same day the said bill of ex- 
ceptions was presented to the Hon. Charles L. Ben- 


edict, in person, for settlement and allowance, 
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which settlement was at said time refused, upon 
the ground that no notice of settlement or copy of 
said proposed bill had been served upon the proper 
attorneys for the defendant in error, and that the 
bill presented by your petitioner’s attorney con- 
tained no proof of any such submission or notice. 
That thereupon and on the same day, to wit, the 
i0th day of April, 1891, a copy of said bill of ex- 
ceptions, consisting of one hundred and eighty-five 
(185) pages of typewritten matter, together with 
notice of settlement thereof for April 15th, 1891, 
was duly served upon said Edward Mitchell, Esq., 
and thereafter said notice of settlement was ex- 
tended by stipulation to April 18th, 1§91, before 
the Hon Charles L. Benedict at his chambers in 
New York City. 

1X.—That the writ of error issued by Mr. Jus- 
tice Blatchford was returnable into this Court on 
the 13th day of April, 1891, but that in consequence 
of your petitioner's inability to get his bill of ex- 
ceptions settled as aforesaid, upon affidavit and ap- 
plication duly made, the time to file and docket the 
record herein was enlarged by Mr. Justice Blatch- 
ford to April 28th, 1891. That the term of Court 
at which your petitioner was sentenced had not ex- 
pired on April 10, 1891, has not yet expired, and 
does not expire until the second Tuesday of May, 
1891. 

X.—That on the 16th day of April, 1891, as your 
petitioner is informed and believes, the minute 
book kept by the Clerk of the Circuit Court for 
the Southern District of New York, for the entry 
of proceedings in criminal cases in said Court, was 
altered and amended upon the suggestion and at the 
request of said Edward Mitchell, Esq., District At- 
torney of the United States as aforesaid, by the in- 
sertion upon the margin thereof, opposite to the 
entry therein of the occurrences before the Court 
in Banc on October 24th, 1890, the following entry, 


namely : 


= “ 


THE UNITED STATES 
AGAINST 


PETER J. CLAASSEN. 


Friday, October 24th, 1890. 


Before Hon. Mr. Justice WaALLacr, Circuit 
Judge, and CHARLES L. BENEDICT and ADDISON 
Brown, JJ. 


Defendant moves to postpone the argument of 
motion for new trial and arrest of judgment and 
for leave to make and file a new case with new 
exceptions. 

Mr. John D. Townsend is heard in support of 
motion. Mr. Edward Mitchell, United States At- 
torney, opposed. 

Motion denied by the Court.” 

That prior to said 16th day of April, 1891, no en- 
try of any such occurrence existed on said minute 
book or any other book. 

That annexed hereto will be found a full and 
complete transcript from the Clerk’s minutes of said 
Court, including the addenda last specified, which 
transcript is marked ** Exhibit \.’’ 

That whatever motion was made before said Court 
in Bane by your petitioner's counsel was entirely 
oral, no affidavits being made or submitted to that 
Court; was addressed to the clemency of said 
Court, and no written order was ever made or 
signed by it, and the aforesaid entry was made 
without notice to your petitioner s counsel, without 
any order of any Judge of said Court in Bane, orof 
any other Court to the knowledge of your petition- 
er,and your petitioner says that with the exception 
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29 of said entry, there is no record in the minutes of 


30 


said Clerk relating to said motion, and no paper to 
show the same, on file, and your petitioner begs 
leave to refer to the facts concerning the same at 
this time for the reason that the said proceeding is 
set out in the opinion of Mr. Justice Benedict, 
hereafter referred to as a proceeding in the action, 
and was used upon argument before him by the 
United States District Attorney, and your petition- 
er believes that the same will be used or attempted 
to be used upon the argument before this Court. 


X1.—That, as your petitioner is informed by his 
said counsel and believes, at the time mentioned in 
the stipulation to which the settlement of the pro- 
posed case was adjourned, to wit, the 18th day of 
April, 1891, your petitioner's counsel presented to 
Mr.Justice Benedict his proposed bill of exceptions 
and asked that the same be settled and allowed, 
and that thereupon Mr. Edward Mitchell, District 
Attorney of the United States for the Southern 
District of New York, presented for the considera- 
tion of said Justice certain objections to the making 
and preparation and settlement of said bill of ex- 
ceptions, which objections, however, had not been 
theretofore reduced to writing or served upon your 
petitioner's counsel, although your petitioner’s 
counsel had had some oral intimation of what the 
same might be, and did not set out that the bill of 
exceptions did not properly record what occurred at 
the trial, or that the exceptions taken therein 
Were not taken at the trial, but that said 
objections went to the right of your 
petitioner to have any bill of exceptions other 
than the one claimed to have been made and settled 
on the motion fora new trial; that an argument 
thereupon took place before said Justice, as to the 
propriety of the presentation of the same at this 
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time, and as to your petitioner’s right to have the 33 


bill presented, settled and allowed, and that there- 
upon said Justice, without examining the contents 
of said bill of exceptions at ali, or taking the same 
into his custody or possession, took into considera- 
tion, as your petitioner is informed and believes, the 
question of whether your petitioner had, at this 
time,a right to make any bill of exceptions. 

That, as your petitioner is informed by his afore- 
said Counsel, Hector M. Hitchings, and believes, 
every single objection and exception mentioned and 
specified in said bill of exceptions, together with 
every particle of testimony set out therein, was 
actually taken at the trial of said action of the 
United States against your petitioner before the 
jury retired for deliberation. 

X1I—That on the 23d day of April, 1891, as your 
petitioner is informed by his counsel and_ believes, 
Mr. Justice Benedict handed down and filed with 
the Clerk of said Circuit Court of the United States, 
an opinion and decision in writing, wherein and 
whereby he decided that the objections to the mak- 
ing and settlement of said bill must be sustained, 
and allowance and settlement thereof denied, and 
he therefore refused to settle and allow the same. 
That the ground stated by said justice for refusing 
is that the case made on the motion for a new trial, 
was in the nature of a bill of exceptions and pre- 
cludes the making of a second bill of exceptions at 
this time. 

XII1.—That your petitioner is informed and 
believes, that if he is unable to present to this 
Court, by bill of exceptions in due and proper 
form and properly settled and allowed by the trial 
justice, the errors complained of, he will be utterly 
remediless, and will be deprived of all benefit given 
to him by the Act of Congress of the United States 
under which he has taken out his writ herein and 
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by his said writ, and that this Court will not con- 
sider such bill ot exceptions, if returned, unless the 
same is settled and allowed by said trial judge. 
That the errors complained of have been frequently 
decided by Courts of the highest authority to be 
such as will entitle your petitioner to a new trial 
and a reversal, as your petitioner is informed and 
believes, and are not frivolous or made for purposes 
of delay. 

And your petitioner has no other remedy to 
bring the refusal of said Cireuit Court to settle said 
bill of exceptions before this Court except by this 
Court’s most gracions writ of mandamus. 

XIV.—Your petitioner further states that he was 
imprisoned in Ludlow Street Jail in the City of New 
York, and has been so imprisoned since the, 8th day 
of May, 1890, and your petitioner is therefore desir- 
that an early date may be set for the hearing of 
your petitioner's writ, to the end that the records 
and proceedings of said Circuit Court may be prom pt- 
erly certified and returned into this Court, and that 
your petitioner may move this Court for an ad- 
vancement of his cause upon the calendar of this 
Court and for an argument before the adjournment 
hereof for the summer, or that he shall be admitted 
to bail in such sum as shall be reasonable during 
the time that the argument hereof shall be post- 
poned. 

Your petitioner therefore prays this Honorable 
Court that there may be granted to him this Court’s 
most gracious writ of Mandamus, addressed to the 
Hon. Charles L. Benedict, commanding him, to 
settle and allow said bill of exceptions without 
delay, according to the truth of the matters which 
took place before him on the trial of said action of 
the United States os. your petitioner, and to sign 
the same when settled and allowed, as of the 10th 


day of April, 1891, and that your petitioner may 
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have such other or further relief in the premises as 41 
may to this Court seem just and proper. 
And your petitioner will ever pray, etc., _ ’ 


4/, Dgted New hae * «- ril 25, 1891. a a “ A tla anew 


“A ttex, by, Oe BE. 
ity and Couath é Now York, . tt. 


PETER J. CLAASSEN, being ar sworn, says he 
is the petitioner above named; he has read the 
foregoing petition and knows the contents thereof, 
and that the same is true of his own knowledge, 42 
except as to the matters therein stated to be al- 
leged on information and belief as to — matters, 
he believes it to be true. 


Sworn to before me, _ a a < A, 
} 47 aay of April, 1891. : C-CL3 2 ett 


Di_df tol Nin 
Derter 
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Exhibit I. 


IN THE SUPREME COURT OF THE UNITED 
STATES. 


PETER J. CLAASSEN, 
Plaintiff in Error. 


Vs. | 


UNITED STATES OF AMERICA, 
Defendant in Error. 


On the 21st day of March, in the year of 
our Lord one thousand eight hun- 
dred and ninety-one. 


Afterward, to wit, on the 2Ist day of March, of 
this Term, before the Justices of the Supreme 
Court of the United States, at the Capitol, in the 
City of Washington, comes the said Peter J. 
Claassen, by Hector M. Hitchings, his attorney, 
and says that in the records and proceedings afore- 
said there is manifest error in this, to wit: 


1.—Atonzo B. Hepsurn, United States Bank 
Examiner, having closed the Sixth National Bank, 
48 on the evening of the 29th of January, 1890, was 
interrogated as follows: 

‘**Q. Did you have any instructions from the 
Comptroller of the currency to close that bank ¢ 

A. No, sir. 

Q. But you did not put this notice upon this bank 
by direction of the Comptroller of the currency, 
did you? 
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A. Well, if you mean specific directions at that 
time, no. No, sir; I act under general orders and 
directions. 

Q. Then you closed it upon your own judgment ; 
did you ¢ 

A. Yes, sir. 

Q. (By Mr. TeENNEY.)- What are your duties as 
Bank Examiner ¢ 


Objected to as immaterial, incompetent and 
irrelevant. Objection sustained, and defend- 
ant excepts. 


@. Had the 6th National Bank, to your knowl- 
edge, refused to redeem its circulating notes ¢ 


Objected to on the ground that it does not 
appear that it had any. Objection sustained. 
Exception. 


THe Court: I rule generally that every- 
thing that happened after the bank closed is 
immaterial to this issue. 

Counsel for defendant takes an exception. 


(. Do your duties as Bank Examiner include go- 
ing upand down the town inquiring as to the re- 
sponsibility of depositors ¢ 

Objected toas immaterial, irrelevant and 
incompetent. Objection sustained and de- 
fendant excepts.” 


2. Poitie L. Myer, having been called as a wit- 
ness for the prosecution, and having been examined, 
testified : 


“Q. When we were closing the examination yes- 
terday, I think we left you with Mr. Pell in Liber- 
ty street,Pell having bonds which he gave to you on 
the morning of the 23d. Do you remember that? 

A. Yes, sir. 
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52 
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53  Q. How many bonds did Mr. Pell give to you on 
the morning of the 23d of January ? 


Objected to as immaterial, incompetent and 
not connected with the defendant. Objection 
overruled. Exception. 


A. 100. 


Q. Did you receive another lot of bonds from . 
Pell on that same day—later in the day ? : 


Same objection, ruling and exception. 


54. 
A. I think so; yes, sir. 
Q. How many ? 


Same objection, ruling and exception. 


A. 110 or 115, I don’t exactly recollect which. I 
think it was 110. 
Q. About what time of the day ? 
A. Half-past two. 
(). What did you do with the first lot of these 
55 bonds of 100, received about noon. 


Same objection, ruling and exception. 


A. I took them to Theodore Myers & Co. 

Q. Theodore W. Myers & Co. ? 

A. Yes, sir. 

Q. What did you do with them there ? 

A. Got $100,000 that was advanced on them. 

Q. You got $100,000 of moneys advanced ? 

A. Yes, sir. 
56 By THE CourT: 
Q. Loans? 
A. No, sir; not loans; advance. ’ 
@. Advanced on the securities ¢ 4 
THE Court: They sold the securities ! | 
THE Witness: The securities were left for sale. 
Q. You left the securities there for sale ? 
A. Yes, sir. 
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(). And you obtained these advances ? 
A. Yes, sir. 
(). In anticipation of the subsequent sale by 
Myers ? , 
Same objection, same ruling and excep- 
tion. 


A. Yes, sir. 

Witness testified that he received three checks 
which he identified. Counsel for plaintiff offers in 
evidence three checks made by Theodore W. Myers 
& Co., one dated January 3, 1890, on the Continental 
National Bank, to the order of 8. T. Myers & Son, 
for $50,000 ; a second check, dated January 3, 1890, 
on the Continental National Bank, to the order of 
P. L. Myer, for $33,000 ; and a third check, dated 
> January 23, 1890, on the Continental National 
Bank, to the order of P. L. Myer, for $17,000. 


Objected to as immaterial and incompetent, 
and that the defendant is not connected with 
them. 

Objection overruled. Exception by de- 
fendant. 


(). What did you do with the bonds which you 
received from Pell at 2.30 in the afternoon of the 
23d % 

THE Court: How many did you say that was? 

THE Wrtness: 110 or 115, I dont recollect 
which. 

Q. What did you do with them ¢ 

A. Brought them to Sheldon & Co., William C. 
Sheldon & Co. There I gota check for advances, 
and left the bonds, with instructions to sell them. 
This paper is the check which 1 received (identify- 
ing it). 

Counsel for plaintiff offersin evidence the check, 
which reads as follows: 
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‘* New YorK, January 23, 1890. 
Bank of North America. Pay to the order of 
P. L. Myer, one hundred and ten thousand dollars. 
$110,000.00. 
WILLIAM C. SHELDON & Co. 


Same objection, ruling and exception.”’ 


On the 24th of January witness received 180 other 
bonds mentioned in a list in the hands of the dis- 
trict attorney. He thinks he received them in two 
lots; in the first lot, 100. 

‘*(). About what time of day ? 

A. Somewhere about noon, I should think. 

In the second lot, 80, received about 2.30. Of 
the first lot witness took 50 of them to Theodore 
W. Myers & Co., and the second lot took 50, or 
gave his brother 50, to take, toE. K. Willard & Co., 
could not state positively whether it was 50 or 56 
of the first lot; the second lot he took to Theodore 
W. Myers & Co. 

Q. When you took the first lot of 50 to Theodore 
W. Myers & Oo., did you receive anything from 
them, from the bonds or on the bonds ? 

. Yes, sir. 

. That check (handing witness paper) ? 
. That is the check. 

You left the bonds to be sold % 

Yes, sir. 

Was $50,000 advanced on them ? 
Yes, sir. 


>Ob>Ob>OD 


Counsel for plaintiff offers in evidence 
the check mentioned in last question to the 
witness. 

Objected to on the grounds previously 
stated, and on the additional ground that by 
the testimony already given, it would be im- 
possible for the proceeds of these checks 
to have gone toward the payment for the 
stock. 

Objection overruled. Exception. 

The checks were then read in evidence. 
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Q. What did you do with this check after re- 6¢. 
celving it ? 


Same objection, rnling and exception. 


| A. Got the money for it. 


‘~ (). Where ? 
4 A. At the Western National Bank. 
~ + @. Whatdid youdo with the money that you 
got from the Western National Bank ? 
A. Gave it to Mr. Pell. Mr. Pell was not with 
me. 
te (). With reference to the second lot received on 


the 24th, what did you do with these ? 
A. I gave that check to Mr. Pell. 
(). What did you do with the bonds first ? 
A. Took the bonds to Theodore W. Myers & Co. 
(J). $80,000 4 
A. Yes, sir. 
). And received this check from Theodore W. 
Myers & Co ¢ 
A. Yes sir. 
(). On delivering $80,000 of these same bonds that 
you have been referring to? 
A. Yes sir. 
Counsel for plaintiff offers in evidence the check 
last referred to, as follows: 


67 


‘‘New York, January 24, 1890. 


CoNTINENTAL NATIONAL BANK : 

Pay tothe order of P. L. Myer, eighty thousand g 
dollars. 
$80,000.00 THEODORE W. Myrrs & Co.”’ 


Same objection, ruling and exception. 


Q. What did you do with this check after receiv- 
ing it ? 
A. Gave it to Mr. Pell. 
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69 Q. What was done with it after that? 

A. He gave it to me back again. 

Q. With any request ? 

A. To get him the money forit. I got for him 
from the Bank of North America a cashier's check 
for $80,000. 

Q. Will you look at this paper, and state whether 
that is the cashier’s check which you refer to ¢ 

A. Yea, sir. 

Counsel for plaintiff offers in evidence the 
paper last referred to, being cashier's check 
of the Bank of North America for $80,000. 

Same objection, ruling and exception. 


70 


Witness received a further check from Theodore 
W. Meyers & Co., as advances on or proceeds of 


bonds left with them, which he identifies, dated 


January 29, on the Continental Bank, to 8. T. 
Myer & Son, for $20,000. 


Check offered in evidence. 


71 nie ' 
Same objection, ruling and exception. 


On the 2ith of January, witness received $50,000 
in cash from the Myers & Company check ; $56,000 
in cash from the Willard check, and $85,000 in cash 
of the proceeds of a loan to the Western National 
Bank—amounting in all to $191,000 in bills. 

(). (By the Court): All turned into bills at the 
request of Mr. Pell ? 

A. Yes, sir. 

7 Q. What did you do with the $191,000 in money? 


Same objection, ruling and exception. 


A. I gave it to Mr. Pell, the whole of it. 

Q. What did Pell do with it? 

A. Gave me, I think, $75,000 or $74,000 in cash 
back. 

Witness also identifies ancther check of $10,000 
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which he received from some Coeur d’Alene bonds 
which were taken to Sheldon & Co. 


Counsel for plaintiff offers in evidence the 
check above referred to. 
Same objection, ruling and exception. 
Check admitted, and read. 
On Cross-EXAMINATION witness testified : 

Was first introduced to Genera! Claassen last sum- 
mer, I think, by Mr. Simmons; have not associated 
with him on terms of intimacy since; never had 
any business transactions with him or any inter- 
views with him on business matters, except a con- 
versation in which he told witness that a stock 
house on the street had a large amount of English 
capital which they were going to invest in Ameri- 
‘an securities. Witness never received a check 
from Claassen in his life; never exchanged checks 
personally with him of any kind. 

(J. In what way did these checks of Claassen get 
into your hands, that you spoke of having? 

A. Mr. Pell would borrow some money from me 
for Mr. Simmons, and the day following I would 
get, perhaps, a check of two or three thousand on 
the payment of the loan back. I would always 
take it. : 

Q. How long have you known Mr. Pell? 

A. I could not say exactly. I think a couple of 
years. 

@. In the transactions with Mr. Pell, did you 
understand, or did he give you to understand, that 
you were dealing with him directly, or as the repre- 
sentative of some other person / 

A. The representative of Mr. Simmons. 

Q. In all your transactions did you recognize 
him as the representative of Mr. Simmons ¢ 

A. Yes, sir. 

Q. Did you have any talk with Mr. Claassen be- 
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77 tween the 22d of January and the 29th of January, 


78 


79 


1890 ¢ 

A. No, sir. I had no interviews with him at 
all. 

Q. In any of your dealings with Mr. Pell which 
you have testified to, was Mr. Claassen’s name men- 
tioned to you by him as interested in them at all? 

A. I do not recollect of its ever having been men- 
tioned. 

Q. When did you first know Mr. Simmons pro- 
posed to purchase the controlling interest in the 
5th National Bank ? 

A. A couple of days before it transpired, about 
the 20th. 

Witness overheard a conversation in Mr. Pell’s 
office between Mr. Pell and Mr. Simmons. An- 
other party was there whom he did not know. 
Did not see Mr. Claassen there. Does not think 
he heard his name mentioned as among the pro- 
spective purchasers of the bank. 

Witness then identifies each one of the checks 
offered in evidence by the prosecution as set out 
above, and says in regard to each one separately 
and specifically that while it was in his possession, 
or before it came into his possession, he had no 
interview at all with Mr. Claassen concerning it. 
Mr. Claassen never saw it. in his possession, and 
never saw it prior to its going into his possession. 

Q. Wasany of the money which you received 
which you have testified to, or any of the proceeds 
of these checks, paid to Mr. Claassen by you ? 

A. No, sir. 

Q. Did you haveany connection, remote or direct, 
with Mr. Claassen in this whole series of transact- 
ions in regard to these bonds that you have testi- 
fied to ? 

A. No, sir. 

Q. Did not see him with regard to it ? 
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A. No, sir. 

(J. Or talk with him in regard to it ? 

A. No, sir. 

(). Nor did he know, so far as you know, what 
you and Pell were doing? 

A. No, sir. 

The prosecution was allowed to trace through 
numerous witnesses, no one of whom had any per- 
sonal connection with Peter J. Claassen, or transac- 
tion with him respecting the same. what became of 

622 bonds of the par value of $1.000 each,delivered 
> Claassen to Pell, for sale on the 23d and 24th 
days of January, 1890, under the following objec- 
tion, namely : 

‘It is agreed that-all evidence as to any trans- 
actions in regard to these bonds, subsequent to the 
giving of the receipt for them, and their delivery 
to Pell, Wallack & Co. for sale, to be considered as 
taken under the objection on the part of the de- 
fendant without specifying the objection to each 
question.” 

3. Charles E. Wallack, having been called as a 
witness by the prosecution, and having testified 
that he was President of the Lenox Hill Bank, and 
of Pell, Wallack & Company, and it having been 
already proven that on the morning of the 22d day 
of January, 1890, there was left with the Third 
National Bank in the City of New York (for the 
purpose of procuring from itits two checks,namely, 
one to the order of Pell, Wallack & Co., for $160,- 
000, and one to the order of James A. Simmons, for 
$150,000, which checks were delivered to Mr. Leland 
in payment of the stock), the following certified 
checks on the Lenox Hill Bank, namely William M. 
Kilduff, $50,000; Pell, Wallack & Co., $50,000; J. K. 
Watson, 850,000, James A. Simmons, $50,000; but 
no testimony having yet been given as to knowledge 
on the part of Peter J. Claassen of the accounts of 
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85 said parties with said Lenox Hill Bank, the follow- 
ing questions were asked : 

Q. Will you please say what, if any, instructions 
you gave your paying telier after he handed you 
these checks ¢ 

A. I told him to certiy them. 

Q. Was the account of William M. Kilduff with 
your bank on January 22d, when you gave the or- 
der to certify, good for $50,000 ? 


Objected to. 


A. At that time in the morning ! 
(). At that time / 


Objected to as immaterial, incompetent and 
not connected with the defendant. 


Objection overruled. Exception by defend- 
ant. 


A. At that time in the morning—no. 
Q@. Was the account of Pell, Wallack & Co., 
87 your bank, at the time you gave this order to cer- 
tify, good for $50,000 ¢ 


Same objection, ruling and exception. 


No, sir. 
Q. Was the account of J. K. Watson with your 
bank good for $50,000 at the time you gave that 


order ¢ 
Same objection, ruling and exception. 


gs @. Do you recognize those checks as the ones 
which were directed by you to be certified (handing 
witness checks)? 
A. Ido. 


Counsel for plaintiff offers in evidence the checks 
above referred to. 


Same objection. 
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Q. J. K. Watson had an account at your bank? 89 


A. He did. 

(). And Pell, Wallack & Co., had an account 
there ¢ 

A. Yes, sir. 

( And William M. Kilduff ? 

A. And William M. Kilduff, yes, sir. 


The objection to the admission of the checks 
is overruled, and counsel for defendants ex- 
cepts. 


The three checks are marked in evidence. 90 


On cross-examination of this witness, witness 
testified that he never had any business transac- 
tions with Mr. Claassen. He never saw him at the 
Lenox Hill Bank. He never notified him prior to 
the 24th day of January that Mr. George H. Pell 
was not a member of his firm ; in the transactions 
which he has testified to as to the checks, he had 
no transaction or communication with Mr. Claassen ; 
Mr. Pell was at one time a member of his firm 91 
about three years before, and had been prior to 
that time for some twelve years, and his name still 
remained upon the signs of their place of business, 
which was Pell, Wallack & Co. 


4. Charles E. Wallack, the president of the Lenox 
Hill Bank, and who had been such for more than a 
year prior to the transactions in question, was 
asked : 

Q. Do you know the value of the Lenox Hill go 
Bank stock on January 22d, 1890 ¢ 

A. I know about. 

Q. What was it worth per share / 

Objected to on the ground that it does not 
appear that the witness is qualified to testify 
on the subject. 


Q. Was it quoted in the market ¢ 
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No, it was not at that time. 
Do you know its value by sales ! 
I only know what was offered for it. 
You know what it was offered for? 
I know what was offered for it. 
. Will you state what was offered for it on or 
about the 22nd ¢ 

Objected to on the ground that what was 
offered for a man’s property is not the best 
evidence of value; and second, that the bank 
stock of the Lenox Hill Bank was not re- 
ceived until the 27th of January. 


Proper 


THE Court: I think the best way to get at the 
value of it would be from the statement of the 
bank. The objection is sustained. Exception. 


(. You have testified that Mr. James A. Sim- 
mons bought a certain number of shares—the con- 
trolling stock,. 505 shares ¢ 

A. Yes, sir. 3 

Q. Will you state, if you know, what Mr. Sim- 
mons paid per share ¢ 


Objected to on the ground that the transac- 
tion referred to took place on the 9th of De- 
cember, and is therefore too remote. 

Objection sustained. Exception by de- 
fendant. 


Q. Do you Know of any sales of stock of this 
bank on or about the 22d of January or in the 
month of January ? 

A. I do not. 

5. William M. Kilduff, a member of the firm of 
Pell, Wallack & Co., having testified to the sign- 
ing of checks with the name of the payee blank, 
identifies a check of $15,000, made to the order of 
Peter J. Claassen and testified that the payee’s 


2H 


name was in the handwriting of Pell, and says it 
was not made at Claassen’s request, but at Pell’s. 

(. You did not owe Claassen anything ? 

A. We didn’t owe him anything, and he didn’t 
owe us anything. 

@. At whose request did you do this? 

A. At Pell’s. 

Mr. TENNEY: I understand that this evidence is 
all taken subject to the objection that I made. 

Tur Court: Yes, I admitted it on the ground 
that as the evidence stands the question will be 
submitted to the jury, whether or not there was a 
combination, an agreement between Mr. Claassen 
and Mr. Pell, and Mr. Simmons, that the moneys 
of this bank, the proceeds of those 622 bonds, should 
be applied to paying Leland; and if the jury are 
satisfied that there was a combination or agreement 
of that kind, then of course this is all material. 

Mr. TENNEY: The point I make is that it was in 
the absence of Mr. Claassen, and the further point 
that he is on trial here individually, and not asa 
conspirator. 

THE Court: Of course; still the rules would be the 
same. If the jury finds that he conspired with Pell 
and Simmons to take the money of this bank to pay 
the debt of Simmons to Leland by a check, then 
this is material in my opinion, notwithstanding the 
fact that he is not indicted under the conspiracy 
statute, but is indicted for allowing the money to 
go that way. 

Mr. Tenney: I have not filed objections con- 
stantly, but there is an understaning that whatever 
evidence is given here in the absence of Mr. Claas- 
sen, I am to have the benefit of an objection at the 
time. 

Tue Court: You have had a general statement 
and I give you now the grounds, and you see the 
grounds yourself, of course. 


Exception. 
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101 + 6. Mr. Colson, the cashier of the 6th National 
Bank, having testified in regard to the making of 
the three collateral notes of $60,000 each on the 
27th day of January, and the attaching of the se- 
curities thereto, namely, Equitable Bank stock and 
Lenox Hill Bank stock, was asked these questions : 

Q. Do you know yourself what the standing of 
the Lenox Hill Bank was on January 22, 1890? 

. I do not. 

Nor the Equitable ¢ 

Nor the Equitable. 

Nor the value of the stock ¢ 

I donot. I have not the slightest idea. 

. Do you know anything to the detriment of 
either bank at that time? 

A. No, not specially. 
Q. They were banks doing business in this city ; 
you know that? 
A. Yes, sir. 
| @. You knew nothing to their discredit ! 
103. A. I knew nothing to their discredit ; no, sir. 
Q. Have the three $60,000 notes been paid ? 


Objected to as immaterial. Ojection sus- 
tained. Exception. 


102 


OPorop 


Q. Do you know where the collaterals are that 
were attached to those three $60,000 notes ? 
A. I do not. 
Q. Do you know what became of them ? 
A. Ido not Know what became of them. 
104 Q. You don’t know whether they are in the bank 
yet, or not,do you ? 


Objected to. Objection sustained. Ex- 
ception. 


7.—At the close of the evidence for the prosecu- 
tion, there being 46 counts to the indictment, coun- 
sel for defendant moves that the plaintiff be di- 
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rected to elect which of the counts they choose to 
rely upon. 

The Court states that the motion will be granted, 
if made when the testimony is closed, but will not 
be granted at this stage of the case. 


Exception. 


8.—At the close of the evidence for the prosecu- 
tion, counsel for defendant moves to strike out all 
the evidence relating to the three loans of $60,000 
each, made on the 22d day of January, 1890, on 
the ground that the collaterals given or pledged 
with those loans, or for those loans, have not been 
produced in Court. 


Motion denied. Exception noted by defend- 
ant. 


9.—Counsel for defendant moves that the Court 
direct an acbuittal. 


Motion denied. Exception by defendant. 


10.—To the following words in the charge of the 
Judge, namely : 


‘‘Here I should say that it is not a question of 
restitution after the doing of the act, but of the act 
done by the accused on the 22nd. On the 27th, the 
money having passed out of the bank on the 22nd, 
notes were given and collateral was given as it 
would seem, but it cannot be said that because the 
bank subsequently availed itself of those collat- 
erals therefore there was no misapplication of the 
bank’s money on the 22nd. So the question is not 
whether the bank saved itself finally, but whether 
or not on the 22nd, when this defendant caused the 
$60,000 cashier’s check to be given to Simmons he 
applied the money of the bank to the use of Sim- 
mons. Restitution afterward, or the fact that the 
bank got collaterals afterward, does not affect the 
question of his criminality in doing the act done on 
the 22nd.”’ 

Exception. 
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28 
11.—-To the language of the Judge’s charge as 
follows: 


‘‘One who has reason to believe that a fact exists 
knows that it exists.’’ 


Exception. 
12.—T'o the language of the Judge's charge as 
follows: 


‘‘T must remark further to you that Simmons is 


110 not called to corroborate him as to these dealings 


111 
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and sayings between himand Simmons, nor is his 
absence accounted for; and it is a rule that where 
a man fails to put a witness on the stand who is at 
hand and can be produced, it is a fair presumption 
that if produced he would not corroborate him. 
That rule should be noticed here because to a large 
degree the statement of the defendant is of trans- 
actions and sayings between him and Simmons, and 
Simmons if on the stand would say ‘I said so and 
so,’ as he says, or ‘I did not say soand so,’ as he 
says ; but Simmons is not called.” 


Exception. 


13.—To the following request to charge: 


‘*T ask your Honor to instruct the jury that they 
must find that the defendant knew that Simmons 
intended to use the funds to meet his checks given 
to Leland before they can convict him on the point 
charged.’’ 

THE Court: I have charged on that subject. I 
do not care to repeat. 


Exception. 
And the said Peter J. Claassen prays that the 


judgment, conviction and sentence aforesaid may 
be reversed, annulled and altogether held for 
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naught, and he may be restored to all things which 118 
he‘had lost by occasion of the said conviction, judg- 
ment and sentence. 
HECTOR M. HITCHINGS, 
Attorney for Plaintiff in Error, 
Office and Post Office Address, 
132 Nassau Street, N. Y. City. 


UNITED STATES CIRCUIT COURT, 


SOUTHERN DISTRICT OF NEW YORK, 


THkE UNITED STATES | 
AGAINST 


PeTER J. CLAASSEN. 
116 


The defendant was indicted, tried and convicted 
under Section 5209, U. S. Revised Statutes. 

The counts of the indictment upon which a ver- 
dict of guilty was rendered are the following : 


Frrst Count. 


‘‘“The jurors of the United States of America 
within and for the District and Circuit aforesaid on 116 
their oath present that Peter J. Claassen, late of the 
City and County of New York, in the District and 
Circuit aforesaid, yeoman, heretofore, to wit, on 
the twenty-third day of January, in the year of our 
Lord one thousand eight hundred and ninety, at 
the Southern District of New York, and within the 
jurisdiction of this Court, he, the said Peter J. 
Claassen, being then and there the President of a 
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117 certain National Banking Association, then and 
there known and designated as the Sixth National 
Bank of the City of New York, which said associa- 
tion had been theretofore created and organized 
under and by virtue of an Act of Congress entitled 
‘*An Act to provide a national currency secured by 
a pledge of United States bonds and to provide for 
the circulation and redemption thereof,’ approved 
June third, in the year of our Lord, one thousand 
eight hundred and sixty-four, and which said as- 

118 sociation was then and there acting and carrying 
on a banking business at the City of New York, in 
the said district, under the said Act of Congress, 
and acts amendatory thereof, did by virtue of his 
said office and employment and while he was so 
employed and acting as such president as aforesaid, 
receive and take into his possession certain funds 
and credits, to wit: 

Ten bonds and written obligations of the Saint 
Louis and San Francisco Railway Company of the 

119 kind called general mortgage bonds of the denomi- 
nation and value of one thousand dollars each. 

Thirty-one bonds and written obligations of the 
New York Elevated Railway Company of the kind 
called first mortgage bonds of the denomination 
and value of one thousand dollars each. 

Fifteen bonds and written obligations of the 
Canada Southern Railway Company of the kind 
called first mortgage bonds of the denomination 
and value of one thousand dollars each. 

120 Twenty bonds and written obligations of the 
Chicago, Milwaukee and Saint Paul Railway Com- 
pany of the kind called terminal bonds of denomi- 
nation and value of one thousand dollars each. 

Twenty bonds and written obligations of the 
Chicago, Milwaukee and Saint Paul Railway Com- 
pany of the kind called consolidated bonds of the 
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denomination and value of one thousand dollars 121 


each. 

Thirty bonds and written obligations of the Mil- 
waukee and Saint Paul Railway Company of the 
kind called consolidated bonds of the denomination 
and value of one thousand dollars each. 

Ten bonds and written obligations of the Milwau- 
kee and Saint Paul Railway Company of the kind 
called La Crosse division bonds of the denomina- 
tion and value of one thousand dollars each. 

Ten bonds and written obligations of the Spokane 
Falls and Northern Railroad of the kind called first 
mortgage bonds of the denomination and value of 
one thousand dollars each. 

Sixty bonds and written obligations of the Union 
Pacific Railway Company of the kind called first 
mortgage bonds of the denomination and value of 
one thousand dollars each. 

Fifty-five bonds and written obligations of the 
Metropolitan Elevated Railway Company of the 
kind called first mortgage bonds of the denomina- 
tion and value of one thousand dollars each. 

Fifteen bonds and written obligations of the Cen- 
tral Pacific Railway Company of the kind called 
first mortgage bonds of the denomination and value 
of one thousand dollars each. 

Forty-six bonds and written obligations of the 
Union Pacific Railway Company of the kind called 
collateral trust bonds of the denomination and value 
of one thousand dollars each. 

Ten bonds and written obligations of the Coeur 
de Alene Railway Company and Navigation Com. 
pany of the kind called general first mortgage bonds 
of the denomination and value of one thousand 
dollars each. 

Ten bonds and written obligations of the Saint 
Paul and Sioux City Railroad of the kind called 
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125 first mortgage bonds of the denomination and value 


of one thonsand dollars each. 

Twenty-five bonds and written obligations of the 
Central Pacific Railway, San Joaquin Railroad 
Company, of the kind called first mortgage bonds 
of the denomination and value of one thousand dol- 
lars each. 

Ten bonds and written obligations of the Saint 
Paul, Minneapolis and Manitoba Railway Company 
of the kind called second mortgage bonds of the de- 
nomination and value of one thousand dollars 
each. 

Twenty-five bonds and written obligations of the 
Chicago, Burlington and Quincy Railroad Company 
of the kind called sinking fund bonds of the 
denomination and value of one thousand dollars 
each. 

Forty-six bonds and written obligations of the 
Chicago and Northwestern Railway Company of 
the kind called debenture bonds of the denomina- 
tion and value of one thousand dollars each. 

Sixty bonds and written obligations of the Chi- 
eago, Burlington and Quincy Railroad Company of 
the kind called debenture bonds of the denomina- 
tion and value of one thousand dollars each. 

Ten bonds and written obligations of the Lake’ 
Shore and Michigan Southern Railway Company of 
the kind called second mortgage bonds of the 
denomination and value of one thousand dollars 
each. 

Ten bonds and written obligations of the Chicago 
and Northwestern Railway Company of the kind 
called gold first mortgage bonds of the denomina- 
tion and value of one thousand dollars each. 

Ten bonds and written obligations of the New 
York, Lake Erie and Western Railway Company 
of the kind called funded bonds of the denomination 
and value of one thousand dollars each. 
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Ten bonds and written obligations of the Chicago, 129 
Saint Paul, Minneapolisand Omaha Railway Com- 
pany of the kind called second mortgage bonds of 
the denomination and value of one thousand dol- 
lars each. 

Five bonds and written obligations of the Burl- 
ington, Cedar Rapidsand Northern Railway Com- 
pany of the kind called first mortgage bonds of the 


ic denomination and value of one thousand dollars 

| each. 

Four bonds and written obligations of the Texas 130 
a Pacific Railway Company of the kind called second 


mortgage bonds of the denomination and value of 
one thousand dollars each. 
Forty-five bonds and written obligations of the 
Oregon Short Line Railway Company of the kind 
| called first mortgage bonds, of the denomination 
and value of one thousand dollars each. 
A Ten bonds and written obligations of the Louis- 
ville, New Albany and Chicago Railway Company, 
of the kind called first mortgage bonds, of the de- 131 
nomination and value of one thousand dollars each. 
Ten bonds and written obligations of the Rich- 
mond and West Point Terminal Railway and Ware- 
house Company, of the kind called consolidated 
first mortgage gold trust bonds, of the denomina- 
tion and value of one thousand dollars each, then 
and there being the property of the said associa- 
. tion, and which he held for and in the name and on 
account of the said association, and did then and 
there willfully and unlawfully, and with intent to. 132 
injure and defraud the said association, embezzle 
‘ the said bonds and written obligations, and convert 
them to his own use, against the peace of the United 
States and their dignity, and contrary to the form 
of the Statate of the United States in such case 
made and provided. 


od 


NINETEENTH CounNr. | 


And the jurors aforesaid, on their oath aforesaid, 
do further present, that Peter J. Claassen, late of the sts 
city and county of New York, in the District and 


Circuit aforesaid, yeoman, heretofore, to-wit, onthe mee ee 
? twenty second day of January, in the year of our 
Lord one thousand eight hundred and ninety, at ~t€ 
the Southern District of New York, and within the 
134 jurisdiction of this Court, being then and there the 
President of a certain National Banking Associa- ' 
tion, then and there known and designated as the 4 
Sixth National Bank of the city of New York, 
which said association had been theretofore created 
and organized under and by virtue of an Act of 
Congress entitled ‘‘ An act to provide a national 
currency secured by a pledge of United States 
bonds, and to provide for the circulation and _ re- : 
ee el 


demption thereof,’’ approved June third, in the 
135 Year of our Lord one thousand eight hundred and : 
sixty-four, and which said association was then and 
there acting and carrying on a banking business at 
the city of New York, in the said district, under : 
the said Act of Congress, and acts amendatory 
thereof, did wilfully and unlawfully, and with 
intent to injure and defraud the said association, 
misapply and convert to the use, benefit and advan- | 
tage of one James A. Simmons, certain moneys and 
funds then and there being the property of the said 
136 28S80ciation, to wit, the sum of sixty thousand dol- 
lars, in the manner and by the means following, ~~ 
that istosay: He, the said Peter J. Claassen, be- 
ing then and there such president as aforesaid, did, 
without the knowledge and consent of said asso- 
ciation, or its board of directors, procure the way 
making by one Andrew E. Colson, who was then 
and there the cashier of said association, of a cer- 
tain writing and check, commonly known and called 
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a cashier's check, bearing date the twenty-second 
day of January, in the year of our Lord one thous- 
and eight hundred and ninety, which said check 
did then and there authorize and direct the said 
association to pay to the order of the said James A. 
Simmons the sum of sixty thousand dollars, 
although, as he, the said Peter J. Claassen, then 
and there well knew, the said sum of sixty thonu- 
sand dollars was not then and there on deposit 
with the said association to the credit of him, 
the said James A. Simmons, and was not then 
and there due and owing from the said associa- 
tion to him, the said James A. Simmons, and the 
re-payment thereof to the said association was 
not then and there in any way secured, and the 
said James A. Simmons had no manner of right 
and title to the same, and he, the said Peter J. 
Claassen, then and there unlawfully devising and 
intending that he, the said James A. Simmons, 
should appropriate and convert to his own use the 
said sum of sixty thousand dollars from and out 
of the moneys and funds of the said association, 
which said sum of money was, upon and pur- 
suant to the direction and authorization contained 
in the said check, thereafter, to wit, on the twenty- 
third day of January, in the year of our Lord one 
thousand eight hundred and ninety, paid by the 
said association from and ont of the moneys and 
funds of the said association to the said James A. 
Simmons and was then and there appropriated and 
converted to the use of the said James A. Simmons 
against the peace of the United States and their 
dignity, and contrary to the form of the Statute of 
the said United States in such case made and pro- 
vided. 
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TWENTY-FIRST CoUNT. 


And the jurors aforesaid, on their oath aforesaid, 


do further present, that Peter J. Claassen, late of ee 
the City and County of New York, in the District | 

and Circuit aforesaid, yeoman, heretofore, to wit, ye ot 
on the twenty-second day of January in the year of 

our Lord one thousand eight hundred and ninety, > is 


at the Southern District of New York, and within 
the jurisdiction of this Court, being then and there 
the president of%a certain National Banking Asso- 
ciation then and there known and designated as the é 
Sixth National Bank of the City of New York, 
which said association had been theretofore created 
and organized under and by virtue of an Act of 
Congress entitled ‘‘ An Act to provide a national 
currency secured by a pledge of United States 
bonds and to provide for the circulation and 
redemption thereof,’’ approved June third, in the 
year of our Lord one thousand eight hundred and 
sixty-four, and which said association was then and 
there acting and carrying on a banking business at 
the City of New York in the said district, under 
the said Act of Congress, and acts amendatory 
thereof, did wilfully and unlawfully, and with 
intent to injure and defraud the said association, 
misapply and convert to the use, benefit and 
advantage of a certain copartnership composed of 
William M. Kilduff and Charles E. Wallack, then RE 
and there carrying on business under the name and 

style of Pell, Wallack and Company, certain — 
moneys and funds then and there being the property } 


a 


of the said association, to wit, the sum of sixty 
thousand dollars, in the manner and by the means 
following, that is to say: He, the said Peter J. 
Claassen, being then and there such president as : 
aforesaid, did, without the knowledge and consent 
of said association, or its Board of Directors, pro- 
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cure the making by one Andrew E. Colson, who 
was then and there the cashier of said association, 
of a certain writing and check commonly known 
and called a cashier's check, bearing date the 
twenty-second day of January, in the year of our 
Lord one thousand eight hundred and ninety, which 
said check did then and there authorize and direct 
the said association to pay to the order of the said 
copartnership the sum of sixty thousand dollars, 
although, as he, the said Peter J. Claassen, then and 
there well knew, the said sum of sixty thon- 
sand dollars was not thenand there on deposit with 
the said association to the credit of the said copart- 
nership ; and was not then and there due and owing 
from said association to the said copartnership, and 
the repayment thereof to the said association was 
not then and there in any way secured, and the said 
copartnership had no manner of right and title to 
the same, and he, the said Peter J. Claassen, then 
and there unlawfully devising and intending that 
the said copartnership should appropriate and con- 
vert to its own use the said sum of sixty thousand 
dollars irom and out of the moneys and funds of 
the said association, which said sum of money was, 
upon and pursuant to the direction and authoriza. 
tion contained in said check, thereafter, to wit, on 
the twenty-third day of January, in the year of our 
Lord one thousand eight hundred and ninety, paid 
by the said association from and out of the moneys 
and funds of the said association to the said 
copartnership, and was then and there appropriated 
and converted to the use of the said copartnership 
against the peace of the United States and their 
dignity, and contrary to the form of the Statute of 
the said United States, in such case made and 
provided. 
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TWENTY-THIRD CouNT. 


And the Jurors aforesaid, on their oath aforesaid, 
do further present, that Peter J. Claassen, late of 
the City and Connty of New York, in the District 
and Circuit aforesaid, yeoman, heretofore, to wit: 


on the twenty-second day of January, in the year 


of our Lord one thousand eight hundred and ninety, 
at the Southern District of New York, and within 
the jurisdiction of this Court, being then and there 
the President of a certain National Banking Asso- 
ciation then and there Known and designated as 
the Sixth National Bank of the City of New 
York, which said Association had been theretofore 
created and organized under and by virtue of an 
Act of Congress entitled, ‘‘An Act to provide a 
national currency secured by a pledge of United 
States bonds, and to provide for the circulation and 
redemption thereof,’’ approved June 3d, in the 
year of our Lord one thousand eight hundred and 
sixty-four, and which said Association was then and 
there acting and carrying on a banking business at 
the City of New York in the said district, under 
the said Act of Congress, and acts amendatory 
thereof, did willfully and unlawfully, and with in- 
tent to injureand defraud the said Association, mis- 
apply and convert to the use, benefit and advantage 
of a certain copartnership, composed of John Sat- 
terlee and James A Simmons, then and there 
carrying on business under the name and style of 
John Satterlee & Company, certain moneys and 
funds then and there being the property of said 
Association, to wit: the sum of sixty thousand dol- 
lars, in the manner and by the means following, that 
is to say, he, the said Peter J. Claassen, being then 
and there such president as aforesaid, did, without 
the knowledge and consent of said Association, or 
its board of directors, procure the making by one 
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Andrew E. Colson, who was then and there the 
cashier of said Association, of a certain writing and 
check, commonly known and called a cashier's 
check, bearing date the twenty-second day of Jan- 
uary, in the year of our Lord one thonsand eight 
hundred and ninety, which said check did then 
and there authorize and direct the said Association 
to pay to the order of the said copartnership the 
sum of sixty thousand dollars, although, as he, the 
said Peter J. Claassen, then and there well knew, 
the said sum of sixty thousand dollars was not then 
and there on deposit with the said Association to 
the credit of said copartnership, and was not then 
and there due and owing from said Association to 
the said copartnership, and the repayment thereof 
to the said Association was not then and there in 
any way secured; and the said copartnership had 
no manner of right and title to the same, and he, 
the Peter J. Claassen, then and there unlawfully 
devising and intending that the said copartnersbip 
should appropriate and convert to its own use the 
said sum of sixty thousand dollars from and out of 
the moneys and funds of the said Association, which 
said sum of money was, upon and pursuant to the 
direction and authorization contained in said check, 
thereafter, to wit, on the twenty-third day of Jan- 
uary, in the year of our Lord one thousand eight 
hundred and ninety, paid by the said Association 
from and out of the moneys and funds of the said 
Association to the said copartnership, and was then 
and there »ppropriated and converted to the use of 
the said copartnership against the peace of the 
United States and their dignity, and contrary to 
the form of the statute of the said United States in 
such case made and provided. 
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165 the said sum of two hundred and seven thousand 
eight hundred dollars, so paid as aforesaid, had 
not been deposited, and was not then on deposit, 
with the said Sixth National Bank of the City of 
New York, by the said Lenox Hill Bank, and was 
not then and there due and owing from the said 
Sixth National Bank of the City of New York to 
the said Lenox Hill Bank, and the repayment there- 
of to the said Sixth National Bank of the City of 
New York was not then and therein any way se- 

166 cured, and the said Lenox Hill Bank had no man- 
ner of right or title to the same, against the peace 
of the United States and their dignity, and con- 
trary to the form of the statute of the said United 
States in such case made and provided. 


In the course of the trial, ANDREW E. CoLson, a 
witness called by the prosecution, among other 
things testified as follows: 


On the 22d of January, 1890, I was cashier of the 
Sixth National Bank of New York. It was my 
duty to attend the meetings of the Board of Di- 
rectors as secretary, and as such I attended a meet- 
ing on the 22d of January. Charles H. Leland, J. 
G. Doubleday and C. Frothingham were present. 
The resignation as director of William J. Quinlan 
was offered. On motion of Mr. C. Frothingham, 
his resignation was accepted. On motion of Mr. J. 

16g G. Doubleday, Mr. P. J. Claassen was nominated 
and elected a director. Mr. Claassen took his seat 
asa director. The written resignation of Mr. C. F. 
Leland was offered. On motion of Mr. C. H. Le- 
land it was accepted. On motion of Mr. P. J. 
Claassen, Mr. D. M. Ripley was nominated and 
elected a director. Mr. Riply came in and took his 
seat. Mr. C. Frothingham offered his resignation. 
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On motion of Mr. C. H. Leland it was accepted. 
P. J. Claassen nominated Mr. Kenneth Watson as 
director and he was elected. Mr. J. G. Doubleday 
offered his resignation as director and it was ac- 
cepted. On motion of Mr. P. J. Claassen, Mr. H. 
T. Cutter was nominated and elected a director. I 
understand he was not present. Mr. C. H. Leland 
offered his resignation as director, and it was ac- 
cepted. On motion of Mr. P. J. Claassen, Mr. 
James Jourdan was nominated and elected a di- 
rector. On motion the meeting adjourned. 

About ten minutes afterward on the same day 
another meeting was held, at which I was present, 
and of the proceedings at which I took a minute. 
Mr. P. J. Claassen, Mr. D. M. Ripley, Mr. J. Ken- 
neth Watson were present. On motion of Mr. D. 
Ripley, Mr. P. J. Claassen Was nominated and 
elected President. The meeting then adjourned. 

The witness identified six certificates of stock of 
the Sixth National Bank, bearing the signatures of 
C. H. Leland, President, and A. E. Colson, Cashier, 
issued on the 22d of January, 1890, as follows: One 
to P. J. Claassen for ten shares ; oneto J. Kenneth 
Watson for ten shares; one to D. M. Ripley for 
ten shares; one to H. T. Cutter for ten shares ; one 
to James Jourdan for ten shares; one to James A. 
Simmons for 9854 shares. Thecertificates were put 
in evidence. There were also put in evidence ten 
other certificates of stock, made out by the witness 
pursuant to instructions from Mr. Claassen, all 
dated on the 25th of January, 1890, signed P. J. 
Claassen, president, and A. E. Colson, cashier, two 
of the certificates for one hundred shares each 
standing in the name of P. J. Claassen, the others 
all standing in the name of James A. Simmons, 
which certificates were issued in lieu of and upon 
the surrender of 9854 shares before mentioned. 

By direction of P. J. Claassen, written notice was 
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173 given to each of the banks in the Clearing House 
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Association that on and after the 23d day of Jan- 
uary, checks and drafts drawn on the Lenox Hill 
Bank would be redeemed by the Sixth National 
Bank. 

The election of P. J. Claassen as President of 
the Sixth National Bank, was announced (by the 
cashier) to the other banks in the City of New 
York by a circular letter, as follows: 

P. J. CLAASSEN, 
President. 

A. E. CoLson, 
Cashier. 

G. W. PAancoast, 
Assistant Cashier. 


SrxtH NATIONAL BANK. 
New York, January 22, 1890. 
Atameeting of the Board of Directors of this 
Bank, held this day, Mr. P. J. CLAASSEN was 
elected President in place of Mr. Cuas. H. LELAnp, 
resigned. 
A. E. Couson, Cashier. 
Signature: P. J. CLAASSEN. | 


Claassen assumed to act, and did act, continu- 
ously as President of the Bank from January 22d 
to January 29th, inclusive. On January 2¥th, the 
Bank was closed by Alonzo B. Hepburn, United 
States Bank Examiner. 


CHaRLEs H. LELAND, a wilness called for the 
prosecution, among other things, testified as fol- 
lows: 

I was President of the Sixth National Bank on 
the 22d of January, 1890, having been first elected 
on the 38d of December, 1883. On the 22d of Jann- 
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ary a meeting of directors was held. Each re- 
signed successively, and as they resigned one by 
one, a new board were one by one elected. Imme- 
diately before the acceptance of our resignations, 
Mr. Frothingham, Mr. Doubleday, Mr. C. F. Leland, 
and myself transferred all the stock that we respec- 
tively owned. From that time to the 29th of Jan- 
uary, 1890, neither of us owned any stock of the 
Bank. 

On the 23d of January I met Mr. Claassen at the 
deposit vault of the Park Bank. Frederick A. 
Smith and John G. Doubleday were present. We 
went down together from the main room to the 
vaults, and I conducted them to one of the small 
rooms which are provided for the convenience of 
box-holders. I then went to the strong box belong- 
ing to the Sixth National Bank, in the inner safe 
of the Park Bank vault, opened it and took out two 
of the tin boxes which contained a portion of the 
bonds of the bank. I then locked up the safe and 
went into the room where I had left these gentle- 
men, and there the bonds were taken out from the 
package and counted in the presence of Mr. Claas- 
sen, separately, one by one; and as a package was 
counted and found correct in accordance with the 
list which had been furnished me by the Keeper of 
the general ledger in the bauk and the assistant 
cashier, it was checked off by Mr. Claassen, Mr. 
Claassen checking as I counted. The same course 
was pursued with the other two boxes until the 
bonds were all counted over and found to be cor- 
rect. Then Mr. Claassen signed the list, as having 
received those bonds, receipted forthem. At the 
same time I delivered to Mr. Claassen and he re- 
ceived one of the keys, the President's key, to the 
strong box containing the bonds. 

The list was identified by the witness and offered 
in evidence. 
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181 The deferdant objected on the ground that it has 
not been made to appear that Peter J. Claassen was 
elected President of the Bank by any competent 
Bord of Directors qualified as the law requires, and 
that any transactions as an individual not desig- 
nated or elected an agent or officer of the bank, are 
not within the jurisdiction of this Court. 

The objection was overruled and the defendant 
excepted. The list was received, and includes, 
among others, the bonds described in the first count 

182 of the indictment. The receipt is as follows: 


‘“*N. Y., Jany. 23/90. 

‘* Reed. the above enumerated bonds and stock for 
the Sixth National Bank.  P. J. Claassen, Prest.’’ 

Evidence was then given by the prosecution that 
the defendant, within half an hour after the elec- 
tion of the new Board of Directors and his election 
as President, directed the cashier to draw three 
checks for $60,000 each, one to the order of James 
A. Simmons, one to the order of Pell, Wallack & 
Company and one to the order of John Satterlee & 
Company. No collaterals were furnished for these 
checks until the 27th of January. The checks were 
all given for the benefit of Simmons, and were used 
to pay other checks which had been given Leland 
in part payment for the stock that Simmons had 
purchased of Leland. 

On the 23d of January the defendant, acting as 
President, took from the Park Bank vaults two 
hundred and sixty bonds, the property of the 
Sixth National Bank, and delivered them to Pell; 
and on the 24th he took three hundred and sixty 
two more bonds and delivered them to Pell, re- 
ceiving a receipt therefor, as follows: 

** Received New York, January 23, 1890, of the 
Sixth National Bank, New York, the following- 
named bonds to be sold for account of said bank, 
and accounted for to its president as he may de- 
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mand,’’ specifying the bonds, and signed Pell, 186 


Wallack & Co. 

The defendant did this at the request of Simmons, 
and he knew Pell was the financial agent of Sim. 
mons. These bonds were all sold, or used as col- 
lateral by Pell, and the money obtained was used 
to pay checks which had been given Leland in pay- 
ment for the stock that Simmons purchased of Le- 
land. The jury, under the charge of the Court, 
found that the giving of the sixty thousand dollar 
checks, and the giving of the bonds to Pell, and the 
use made of the checks, and the money realized on 
the bonds, was with the knowledge of the defend- 
ant, and the result of an arrangement between Claas- 
sen, Simmons and Pell. 

It is admitted upon the record that the oath pre- 
scribed by Section 5147, U. 8. Revised Statutes, 
was not taken by either Claassen, Ripley,- Watson, 
Cutter or Jourdan prior to January 30, 1890. 

Counsel for defendant requested the Court to in- 
struct the jury as follows: 


5 


The persons elected as directors of the Sixth 
National Bank on the 22d day of Janvary, 1890, 
hhad no power to elect a president or constitute an 
agent of the bank until they had taken the oath 
prescribed by statute. 


II. 


The election of the defendant as president of 
the Sixth National Bank not having been made 
by a legally qualified Board of Directors, was of 
no effect, and the defendant was not thereby presi- 
dent of the bank and liable to the provisions of 
Section 6209 R. 8. 
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189 III. 


The defendant not having qualified as a director 
of the Sixth Natianal Bank on the 22d day of 
January, 1890, was not eligible as president of the 
bank. 


The Court refused so to instruct, to which re- 
fusal the defence excepted. 
Settled as above bv consent, and argument to be 
190 heard at October term. 
July 9, 1890. 
CHAS. L. BENEDICT. 


Endorsed : The United States os. Classen. Printed 
ease as settled. File mark, U. S. Circuit 
Court. July 9, 1890. John A. Shields, Clerk. 
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UNITED STATES OF AMERICA, SS. : 


The President of the United States, to the Judges 
of the Circuit Court of the United States, for the 
Southern District of New York, Greeting : 

Because, in the records and proceedings and also 
in the rendition of a judgment of a plea which is in 
the said Circuit Court before you, between the 
United States of America, plaintiff, and Peter J. 

192 Claassen, defendant, a manifest error hath happen- 
ed to the great damage of the said Peter J. Claassen, 
as by his complaint appears. We being willing that 
the error, if any hath been, should be duly corrected 
and fuil and speedy justice done to the party afore 
said in this behalf, do command you, if judgment 
be therein given, that under your seal, distinctly 

and openly, you send the record and proceedings 
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aforesaid with all things concerning the same, to 
the Supreme Court of the United States, together 
with this writ, so that you may have the same at 
Washington, on the second Monday of April, 
eighteen hundred and ninety-one, in the said 
Supreme Court, to be then and there held that the 
record and proceedings aforesaid being inspected, 
the said Supreme Court may cause further to be 
done thereon to correct that error, what of right 
and according to the laws and customs of the 
United States should be done. 

Witness, the Honorable Metvin W. FULLER, 
Chief Justice of the said Supreme Court, the 21st 
day of March, in the year of our Lord one thousand 
eight hundred and ninety-one. 

(Signed.} JAMES A. MCKENNEY, 

Clerk of the Supreme Court 
[SKAL. | Of the United States. 


The foregoing writ is hereby allowed. March 
21, 1891. 
[Signed.| Sam’. BLaTcurorn, 
Associate Justice of the Supreme 
Court of the United States. 


This writ is to operate as a supersedeas and stay 
of execution with leave to the United States to 
move the Supreme Court of the United States on 
notice to vacate the stay as having been granted 
without authority of law. 

(Signed.| Sam’n BLATOCHFORD, 

Associate Justice of the Supreme 
Court of the United States. 
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Exhibit IV. 


SUPREME COURT OF THE UNITED STATES. 


oe ee 
? 


oa Prrer J. CLAASSEN, 
= Plaintiff in Error, 


‘ ee: = AGAINST = Joinder in 
ox t Error, 


BH 198 THe Unrirep STaTes OF AMERICA, | 
Defendant in Error. 


) 


coer RENO eR - . — ~< = ) 


And afterwards, to wit, on the second Monday 
of April, in said term, the said defendant in error 
by Edward Mitchell their attorney comes here into 
Court and says there is no error either in the record 
or proceedings aforesaid, or in the giving of the 

judgment aforesaid. 

199 And he prays that the said Supreme Court, be- 
fore the Justices thereof, now here, may proceed to | 
examine as well the record and proceedings afore- 
said as the matters aforesaid above assigned for 
error, and thatthe judgment aforesaid, in form afore- 
said given, may be in all things affirmed, &c. 

EDWARD MITCHELL, 
Attorney for Defendant in Error. 
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Exhibit V. 


Wednesday, May 28th, 1890. 
The Court meets pursuant to adjournment, 
and is opened by proclamation. 


Present: Hon. Cuaries L. BENEpIcT, Judge. 


THE UNITED STATES 


Vs. 


PETER J. CLAASSEN. 


The above cause being still on trial, the 
jurors are called and severally answer to their 
names. 


Mr. MITCHELL, U. 8. Attorney, concludes 
his summing up in behalf of the prosecu- 
tion. 


Charge is thereupon given by the Court tothe 
jury, whoretire under charge of an officer duly 
qualified to attend them, and on their return 
they say that they find the defendant guilty 
of the offenses charged in the- 19th, 21st, 
23rd, lst and 25th counts of the indictment, 
and they say that they find him not guilty 
as to the 48rd, 9th, llth, 29th, 3lst and 
33rd counts of the indictment, and so say 
they all. 

And, on motion of defendant’s counsel, be- 
ing polled, they severally say that that is 
their verdict, and so say they all. 

Ordered that the prisoner be remanded to 
the custody of the U. 8. Marshal. 
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205 Notice of motion for leave to make motion 
for new trial,and in arrest of judgment given 
by counsel for defendant under the rule. 


Adjourned to Thursday, May 29, 1890, at 11 
o'clock, A. M. 


Fripay, October 24th, 1890. 
206 ‘The Court meets pursuant to adjournment and is 
opened by proclamation. 
The Court in Bane, meets pursuant to rule. 
Present—Hon. WILLIAM J. WALLACE, Circuit 
Judge. 
Hons. CHARLES L. BENEDICT and AppI- 
son Brown, JJ. 


ei een - wane - - - — — 


oe 


THe UNITED STATES 
207 _ 


PETER J. CLAASSEN. 


enone nneaneenee- mae - _— —- - a ee ee mn 


The above cause coming on for argument, on mo- 
tion for a new trial and in arrest of judgment Mr. 
Benjamin B. Foster is heard in behalf of defend- 
ant. 

Mr. EpwarpD MiTcueLt, U. 8. Attorney, is heard in 
208 opposition 
Mr. A. W. Tenney is heard in support of motion 
and in behalf of defendant. 


ec 


Court adjourned to Monday, October 27th, 1890, 
at 11 o’clock A. M. 
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PSC OME SACs: 209 
Tur Unitep STaTeEs | 
vs. : 
PETER J. CLAASSEN. | 


FRIDAY, October 24th, 1890. 
Before Hons. WILLIAM J. WaALLAcE, Circuit 


Judge, 
and CuARLES L. BENEDICT, and ADDISON 210 


Brown, JJ. 
Defendant muves to postpone the argument of 
the motion for new trial and arrest of judgment and 
for leave to make and file a new case with new ex- 


ceptions. 
Mr. JoHn D. TowNseEnD is heard in support of 


motion, 
Mr. EpwarpD MitTcHe.LL, United States Attorney, 


opposed. 
Motion denied by the Court. 211 


212 
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213 Wednesday, March 18th, 1891. 


The Court meets pursuant to adjourn- 
ment, and is opened by proclamation. 


Present: Hon. Coarixs L. BENEDICT, Judge. 


— _ — " ——— - 


eae . § 5209. 
THE Unitrep StTaTeEs Selnatien eb | 
stracting and 
Vs misapplying 
vgs * the funds of a 
214 National Bank 
_ copy and making 
PrererR J. CLAASSEN. tales entry. 
On motion of the United States Attorney 
Ordered seutence. 
: The Court thereupon proceeds to pass judgment 
and sentence the prisoner, Peter J. Claassen, to be 


imprisoned for the period of six (6) years. 
Sentence to be executed at the Erie County Peni- 
215 tentiary. 
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SUPREME COURT OF THE UNITED STATES. 
In the matter of the Petition of PETER J. CLAASSEN 


for a Writ of Mandamus 
against 


CHARLES L. BENEDICT, Judge of the Circuit Court, 


Southern District of New York. 


Ciry AND County oF NEW YORK, 38s: 

M. Linn Bruce being duly sworn, says that he is over the 
age of twenty-one years; that he isa clerk in the office of 
Hector M. Hitchings, attorney for the petitioner herein ; 
that on the 28th day of April, 1891, he served upon Edward 
Mitchell, United States District Attorney for the Southern 
District of New York,a copy of the petition hereto an- 
nexed by personally handing to and leaving the same with 
him personally in his office in the Post-Office Building in 
the city of New York. 

M. Linn Bruce. 


Sworn to before me this 28th day of April, L891. 
Epwarp L. Frost, 
[NOTARY SEAL. | Notary Public Queens Co. 
Certificate filed in N. Y. Co. 
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WASHINGTON, April 28, 1891. 
EpwarpD MircHett, Esq., 
District Attorney, 
Post Office Building, New York City. 

The Supreme Court has appointed Thursday, April thir- 
tieth, to hear argument on petition for writ of mandamus 
against Judge Benedict; papers will be served to-day and 
opinion and rules in addition will be printed. This notice 
given by order of court. 

: Heeror M. Hircurnas, 


Attorney for Claassen. 
District oF COLUMBIA, 88: 


On this day of April, in the year of our Lord one 
thousand eight hundred and ninety-one, before me, the 
subscriber, a notary public in and for the District aforesaid, 
personally appeared Hector M. Hitchings, and made oath in 
due form of lawthat on the 28th day of April, 1891, by the 
Western Union Telegraph Company, deponent sent to Ed- 
ward Mitchell, district attorney of the United States for the 
Southern District of New York, at one thirty p.m.,atelegram, 
of which the foregoing is a true copy ; that the address given 
is the address of said Edward Mitchell. 


Subscribed and sworn to before me. 


Notary Public. 
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UNITED STATES CIRCUIT COURT 


SourTHERN District or New York. 


THE UNITED STATES 
Us. 


PETER J. CLAASSEN. 


APRIL 23, 1891. 


Benepict, J. This is an application on the part of the 
defendant for a bill of exceptions. <A statement of the pro- 
ceedings had in the case is necessary to an understanding 
of the questions involved. 

The defendant having been indicted for embezzling and 
misapplying the funds of a national bank of which he was 
president, was, on the 28th day of May, 1890, found guilty 
by the jury. During the trial many exceptions were taken 
by the defendant, which were duly noted. At that: time 
there was no law providing for a writ of error in criminal 
cases tried in the Cireuit Court of the United States. By the 
rules of the Circuit Court of the Southern District of New 
York, however, adopted March 12, 1879, provision was 
made for the correction of any error committed in the trial 
of a criminal case, by means of a motion for a new trial 


and in arrest of judgment, to be heard before the three 


judges authorized by Section 613 of the Revised Statutes to 


hold the criminal terms of that court, the same to be made 
upon minutes of the trial to be settled by the Judge who 
tried the case, and filed before the first day of the term next 
subsequent to the term at which the trialis had. In the 
present case after the verdict and before judgment minutes 
of the trial containing some exceptions that have been noted 
at the trial and omitting others, were presented by the de- 
fendant for settlement, and the same were by consent settled 
and signed by the judge. On the 9th day of July, 1890, a 
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printed copy of the minutes as settled and signed was filed 
and thereupon became part of the record. Thereafter, and 
on the 24th day of October, 1890, the cause came on to be 
heard before Judges Wallace, Brown, and Benedict in ac- 
cordance with the rules of 1879 already referred to, when 
the defendant, then represented by new counsel, applied for 
an opportunity to procure, to be inserted in the record, ex- 


~4— 


ceptions not appearing in the minutes of the trial, as the 
same had been settled and filed in July previous. This 
application was denied by the court,and motions for a new 
trial and for an arrest of judgment were then argued before 
the three judges upon the record as it stood, and the same 
were thereafter by them, at the December term, 1890, de- 
nied. Thereafter, on the 18th of March, 1891, at the March 
term, the defendant was sentenced to be imprisoned for a 
term of six years, and it was then ordered that the sentence 
be executed in the Erie County Penitentiary. On the 21st 
day of March, and before the sentence was carried into - 
effect, a writ of error from the Supreme Court of the United ; 
States was allowed by Mr. Justice Blatchford, with a direc- 
tion that the writ of error operate as a supersedeas and a 
stay of execution, with leave to the United States to move 
to vacate the stay as having been granted without authority 
of law. And now, on the 17th of April, 1891, application 
is made to the judge who tried the cause for his signature 
to a bill of exceptions containing many exceptions which 
do not appear in the minutes of the trial on file. 

From this statement it will be seen that this application 
is made after judgment without leave previously obtained— 
that it is made after writ of error, a supersedeas and a stay 
of proceedings by a Justice of the Supreme Court of the 
United States—that the object of the application is to have 
inserted in the record other exceptions than those now ap- 
pearing therein; that some eleven months have elapsed 
since the verdict, and some nine months have elapsed since 
the minutes of the trial, as presented by the defendant, by 


aa 
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his consent settled and signed by the judge, and made part 
of the record, and after an application for opportunity to 
procure the insertion in the record of exceptions other than 
those appearing in the minutes has been denied by the 
three judges. 

To this application the District Attorney objects upon 
several grounds. One ground is, that inasmuch as the 
joint resolution of March 3, 1891, declared that nothing in 
the statutes of March 3, 1891, creating the Circuit Court of 
Appeals shall be held or construed im any wise to impair 
the jurisdiction of any circuit court of the United States 
in any case now pending before it, or in respect to any case 
wherein a writ of error or appeal shall have been sued out 
or taken before the first day of July, 1891, the provisions 
made in the statute of March 3, 1891, for a writ of error in 
criminal cases, which in legal effect deprives the circuit 
courts of the power theretofore possessed to render a final 
judgment in a criminal case without any appeal, and pre- 
vents the circuit courts from carrying into effect any sen- 
tence that may have been proneunced by such courts, im- 
pair the jurisdiction of the circuit court within the mean- 
ing of the joint resolution, and therefore confers no right 
toa bill of exceptions in this case. ‘This objection, how- 
ever, the District Attorney declined to argue, for the reason 
that a writ of error and a stay of proceedings has been 
issued herein by Mr. Justice Blatchford. For the same 
reason the objection will receive no further attention on 
this occasion. 

[t is further objected by the District Attorney that no ap- 
plication for a bill of exceptions having been made prior to 
the sentence, nor any leave to make a bill of exceptions 
having been granted prior to judgment, it is now too late 
to present a bill of exceptions. In support of this objec- 
tion reference is made to the rules of this court in criminal 
cases already referred to, and to Rules 67 and 69 of this 
court, and also to the cases of Walton vs. The United States, 9 
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Wheaton, 651; Muller vs. Ehlers, 91 U. &., 249, ex parte 
Bradstreet, 4 Peters, 108; Generes vs. Bonnemer, 7 Wallace, 
064; Chateaugay Iron Co., petitioner, 128 U.S., p. 544 and 
p. 991. 

It is still further objected on the part of the United 
States that after a writ of error and a supersedeas and a stay 
has been issued by a Justice of the Supreme Court and filed 
in this court, this court has no power to open the judgment 
and allow a bill of exceptions; and reference is made to 
Draper vs. Davis, 102 U. 8., 370; Keyser vs. Farr, 105 U.S., 


s 


265; Morgan vs. Texas Cent. R. R., 32 Fed. Rep., 530. 


And lastly, it is insisted in behalf of the United States 


that’ the defendant having presented for the signature of 


the judge minutes of the trial, and the same having been 
signed by the judge and incorporated in the record with 
the consent of the defendant, and the case having been 
heard and decided by the three judges upon such minutes, 
the record now contains a statement of the only exceptions 
subject to review sufficiently authenticated, and is therefore 
complete. And reference is made to Montana RR. Co. vs. 
Warren, 137 U.S., p. 348, Herbert vs. Butler, 97 U.S., 319. 

Inasmuch as, in my opinion, the last objection above 
stated is fatal to the present application, the validity of the 
other objections will not be considered on this occasion, 
and the application will be denied upon the ground that 
the record as it stands contains all exceptions which have 
not been waived and abandoned in this case and that there 
is no vecasion for any other or different bill of exceptions 
than the one already incorporated in the record. 

This plainly appears, as it seems to me, from the above 
statement of the proceedings had in the cause. The 
defendant after the rendition of the verdict moved for a 
new trial, and also for an arrest of judgment. He founded 
those motions upon what had occurred at the trial,as stated 
in minutes of the trial-prepared by him. These minutes 
of the trial Were signed by the judge who tried the case, 
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the defendant consenting, and being filed by him became part 
of the record. These minutes of the trial were made with all 
deliberation and without suggestion of fraud or mistake 
or misapprehension. In these minutes certain exceptions 
which had been taken and noted at the trial were inserted 
and certain other exceptions which had been taken and 
noted at the trial omitted. By this action, in my opinion, 
the defendant abandoned all exceptions taken at the trial 
save only those which he had caused to be set down in the 
minutes of the trial prepared by him, and made by him a 
purt of the record. The minutes of the trial as now ap- 
pearing in the record have all the requirements of a bill of 
exceptions. It was made for the purpose of a review of the 
proceedings had at the trial,and upon it the case had been 
heard and decided by the three judges. 

That hearing was not, as the present counsel for the de- 
fendant seems to understand, upon a motion for a new trial 
only, but also upon a motion in arrest of judgment made 
according to the notice “upon the exceptions taken at the 
trial and upon the pleadings and proceedings herein,” which 
motion brought before the three judges for review all 
rulings made at the trial to which exceptions had been 
taken as well as all exceptions to the charge to the jury for 
which a writ of error would lie if such writ had beer then 
authorized by law (Graham, Practice, p. 641). When they 
for the purpose of such a hearing the defendant caused such 
minutes of the trial to be filed, which he had himself pro- 
cured to be approved and verified by the judge’s signature, 
and from which he deliberately omitted the exceptions 
which he now seeks to have inserted in the record he, in 
my opinion, waived all the exceptions so omitted. Upon that 
record the case has been argued and decided by the three 


judges, and it is that record which is called for by the writ 


of error from the Supreme Court of the United States. There 
is in Vaughn vs. The State, 4 Mo., p. 290, a decision to the 
effect that a statute authorizing a bill of exceptions in 
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criminal cases does not give the right to a bill of exceptions 
in cases arising before the passage of the act, and when no 
bill of exceptions was allowed by law, but assuming that 
the statute of March 3, 1891, although enacted subsequent 
to the review of this case by the three judges, gives to the 
Supreme Court of the United States the right to review the 
record in this case upon writ of error, the statute applies to 
the record as it stood complete in the matter of the exceptions 
taken at the trial when the statute was passed. It had no 
effect to revive exceptions that had been waived and aban- 
doned, nor does it, in my opinion, require or permit a 
second bill of exceptions to be incorporated into the record : 
as it stood at the time of the passage of the act. a 

Upon these grounds, therefore, the application is denied, \§ 
and it is permitted to add that if these grounds be found in- 
sufficient by the Supreme Court all detriment to the defend- 
ant will be avoided by their writ of inandamus. 


UniTep STATES OF AMERICA,  } 
‘ a Y , > SS 
SouTHERN District or New York, | 


I, John A. Shields, Clerk of the Circuit Court of the 
United States, in and for the Second Circuit and Southern 
District of New York, do hereby certify, that I have com- 
pared the preceding with the original opinion in the case PE 
of The United States against Peter J. Claassen on file and of | 
record in my office, and that the same is a true and correct 
transcript therefrom, and of the whole of said original. 

In testimony whereof, I have hereunto set my hand and 
affixed the seal of said court, at the City of New York, in 
the District and circuit above named, this 24th day of April, 
in the year of our Lord one thousand eight hundred and 


fess 


63 


ninety-one, and of our Independence the one hundred and 


fifteenth. 
JOHN A. SHIELDS, 
Clerk. 
[Seal of U. S. Circuit Court, 
South Dist., New York. | 

[INpoRSEMENT:] Circuit Court of the United States for the 
Southern District of New York. The United States vs. 
Peter J. Claassen. (Certified Copy.) Decision, Benedict, J. 
Original filed April 23, 1891. 
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Crrevir Court Rutes. SourHerN District N. Y. 
Rule 67. 


Whenever it shall be intended to move to set aside a 
verdict, except for irregularity, a case may be prepared by 
the party Intending the motion, and a copy thereof served 
on the opposite party before judgment is rendered and en- 
tered upon such verdict, who may, within four days there- 
after, propose amendments thereto, and serve a copy on the 
party who prepared the case, and if the parties cannot agree 
together in regard to such amendments, then, within four 
days thereafter, either party may give the other notice to 
appear within a convenient time, and not more than four 
days after service of such notice, before the judge who tried 
the cause, to have the case and amendments settled, and the 
judge shall thereupon correct and settle the same as he 
shall deem to consist with the truth of the facts, but if the 
parties shall omit within the several times above limited, 
unless the same shall be enlarged by a judge, the one to 
propose amendments and the other to notify an appearance 
before the judge, they shall respectively be deemed, the 
former to have agreed to the case as prepared and the lat- 
ter to have agreed to the amendments as prepared ; and if 
the party omit to make a case within the time above lim- 
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ited, unless the time shall be enlarged as aforesaid, he shall 
be deemed to have waived his right thereto. 


Rule 68. 


If judgment has been rendered upon a verdict the party 
intending to move for a new trial shall give four days’ no- 
tice in writing to the opposite party of any motion to stay 
execution, and also of the petition intended to be filed pur- 
suant to the 18th section of the Act of Sept. 24th, 1879, 
unless a shorter time be allowed by the court or a judge. 


Rule 69. 


Where exceptions to the opinion of the court are taken 
by either party on the trial of a cause, or there is a de- 
murrer to evidence interposed, or a special verdict found, 
the party shall not be required to prepare his bill of excep- 
tions at the trial, or his demurrer or statement of the evi- 
dence, or to put in form the special verdict, but shall merely 
reduce such exceptions to writing, or make a minute of the 
demurrer to the evidence and of the facts found specially 
by the jury, as the case may happen to be, and deliver it 
to the court; or the court will themselves, at the request of 
either party, note the point and the bill of exceptions, de- 
murrer to evidence, and special verdict shall afterwards be 
drawn up and amended and settled within such times and 
under the same rules and regulations as are observed with 
respect to cases. 

Rule 71. 


When a bill of exceptions shall be taken on the trial, the 
same may before judgment be used instead of a case, on 
motion for a new trial, and notice of such motion, together 
with service of a copy of such bill of exceptions shall op- 
erate to stay all further proceedings until the decision of the 
court; provided, that proceedings shall not be longer stayed 
than if a case had been regularly made. 

See Blatchford’s Rules, pp. 409, 410. 


CRIMINAL RULE OF THE CIRCUIT COURT. 


Marcu 12, 1879. 


lor the purpose of securing a right of review to defend- 
ants in criminal cases tried in the Cireuit Court of the 
United States for the Southern District of New York here- 
after in all such cases where the defendant shall within 
tliree days after conviction file notice of a motion fora new 
trial upon exceptions taken at the trial, or a motion in 
arrest of judgment sentence will be deferred until the next 
criminal term of the court, in order to give opportunity for 
the hearing of such motion before a court to be composed 
of the Circuit judge and the two District judges authorized 
by law to lvold the said terms of said court under Section 
613 of the Revised Statutes of the United States. The 
court will sit for the purpose of such hearing on the second 
day of each of the exclusively criminal terms provided for 
in Section 658 of said Revised Statutes, at which time either 
party may move the hearing, and the same will be heard 
upon the minutes of the trial as settled by the judge who 
tried the case. The minutes so settled shall be printed by 
the moving party, and five copies thereof shall be filed be- 
fore the first day of the term next subsequent to the term 
at which the trial was had, one of which copies shall be 
delivered to the District Attorney, at hisrequest. A failure 
to file such copies will be deemed an abandonment of any 
motion of which notice may have been given in pursuance 


of this rule. 
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Supreme Court of the United States. 


Ex Parte IN THE MATTER OF THE PETITION 
OF PETER J. CLAASSEN, FOR A 
WRIT OF MANDAMUS, 
against 
CHARLES L. BENEDICT, Judge of the Circuit Court of 
the United States for the Southern District of New 
York, and the United States of America. 


PETITIONER’S BRIEF. 


STATEMENT. 


The petitioner was indicted under Section 5209 of the 
Revised Statutes of the United States, for embezzlement and 
other crimes, as president of the Sixth National Bank of the 
City of New York. 

He was brought to trial before Judge Charles L. Bene- 
dict and a jury, in May, 1890, and found guilty by said 
jury on May 28th, on the five counts which will be found 
set out at pages 29, 34, 36, 38, and 40 of the petition. In 
accordance with a criminal rule of said Circuit Court, a copy 
of which will be found set out in the supplemental papers at 
page 65, a motion for a new trial and in arrest of judgment 
was sued out promptly to the Court in Bane specified in 
said rule and a case was prepared, agreed upon, and settled 
as provided in Rule 67 of the Circuit Court rales, which 
will be found set out in the supplemental papers at page 63. 


(See petition, p. 52.) The case as prepared with all en- 
dorsements will be found in Exhibit II, pp. 29-48. This 
case will be found to have been made to present simply one 
point, viz., that Section 5209 authorized the Circuit Court 


to try the president of a national bank; that the board of 


directors which elected the petitioner president was an ille- 
gal board and not duly qualified ; that the petitioner elected 
by such illegal board never took the oath of office required 
by the Revised Statutes, and that in consequence of such 
defects he never became the actual president of the Sixth 
National Bank, and in consequence the Circuit Court never 
acquired jurisdiction of his person. (Pet., pp. 42-48.) 

This motion came on for agument on the 24th day of 
October, 1890, before Hons. William J. Wallace, Charles L. 
Benedict, and Addison Brown, judges. 

For some time prior to the return day prominent counsel 
in New York endeavored to procure the consent of the dis- 
trict attorney and of the counsel then acting for the peti- 
tioner to bring up and present othe exceptions on the mo- 


tion for a new trial, and failing in this, on the 24th day of 


October, Mr. John D. Townsend, on. behalf of the petitioner, 
made request of the court that the argument might be 
postponed and other exceptions reviewed. He was poorly 
supported upon the motion by defendant’s counsel and the 
application was denied. ‘The motion was entirely oral, 
was unsupported by affidavits, no formal order was ever 
made or entered and no entry of the occurrence made 
upon the minute book of the clerk until April 16, 1891, 
six months after, when it was made at the request of the 
district attorney without notice to petitioner’s counsel and 
without order of court. (See pp. 6 and 53 and certified 
transcript of docket filed with Judge Blatchford, March 21, 
ou suing out writ of error.) 

This explanation seems necessary in view of the new 
entry. 

The Court in Banc heard the motion upon the one point 


of jurisdiction, and decided the same on the 22d day of De- 
cember, 1890, denying the motion without opinion. 

After the decision of the Court in Bane, no motion was 
made to sentence the petitioner, but sentence was suspended 
to obtain the benefit of his evidence against James A. Sim- 
mons, and he was used as a witness for the prosecution in 
both the trials of Simmons which occurred in February and 
March, L891. Such suspension was not due to any request 
of the petitioner. (Petition pp. ), 

On March 3, 1891, the President of the United States 
signed the Act of Congress entitled, “ An Act to define and 
regulate the jurisdiction of the Courts of the United States,” 
which act allowed a writ of error to this court in case of 
conviction of a capital or otheru LS¢ infamous crime. 

Said act went into effect immediately upon the signing 
thereof ( page ->.) 

Subsequently, and on the 18th day of March, 1891, the 
petitioner Was called Up for sentence and Was sentenced LO 
serve a term of six years in the Erie County Penitentiary 
(p>. D4.) 

The writ of error, citation and assignment of errors had 
all been prepared under said act of March 3, and the moment 
sentence was pronounced, the writ and citation were pre- 
sented to Judge Benedict for allowance. Ile took the papers 
to examine into the question, and the next day informed the 
petitioner’s counsel that he was ready to grant the writ, but 
would refuse a stay, and thereupon, the application was 
withdrawn, and was made to Mr. Justice Blatchford, who, 
on the 2Ilst day of March, LSY 1, eranted the same (pp. L 
18). On the same day, the petitioner's counsel filed in the 
Circuit Court clerk’s othice, at New Y ork City, il specific is- 
signment of errors as provided in Rule 35, of this court, 
promulgated November 3, 1890. (See Exhibit I, pp. 12-29.) 
On March 23, the United States filed a joinder in error 
which see (page 50.) 

The March term of court at which the petitioner was 


sentenced does not expire until the second Tuesday in May, 
1891 (fol. 23). 

The writ of error was made returnable by Mr. Jus- 
tice Blatchford, on April 13, 1891, and on April 10 the 
petitioner’s counsel, having reduced the stenographer’s 
minutes of the trial from 700 pages of type-written mat- 
ter to 185 pages, and having made a perfect and proper 
bill of exceptions, containing absolutely no evidence, and 
no exception that was not taken at the trial, and only such 
evidence as was necessary to properly present to this court 
the errors set out in the assignment, presented such bill of 
exceptions to the District Attorney and to Judge Benedict 
for settlement and allowance. 

The District Attorney refused to receive it for reasons set 
out at fol. 21, and Judge Benedict to settle it because no 
notice had been given. 

A copy of the bill of exceptions was thereupon and on the 
same day served on the District Attorney, and notice of set- 
tlement given for April 13, which was afterward enlarged 
to April 18, and the time to file the return enlarged to 
April 28th, and has since been enlarged to May 28th. 

On April 18th the bill of exceptions was formally tend- 
ered to Judge Benedict, but ordered by him to remain in 
the custody of petitioner’s counsel until the objections which 
were then presented and urged by the District Attorney 
were disposed of. 

No written objections were ever served upon the peti- 
tioner’s attorney, but counsel was apprised, before argument, 
that the District Attorney would claim that the case made 
on the motion for a new trial was a bill of exceptions, and 
no other could be presented or allowed. 

The objections were argued, briefs presented, and on the 
23d of April, in the afternoon, the written opinion and de- 
cision of Judge Benedict set out in the supplemental papers, 
page , was filed in the Circuit Court clerk’s office. 

This decision denies to the petitioner the bill of excep- 


tions presented, on the ground that the petitioner is con- 
cluded by the one already filed, and has waived all objec- 
tions not specified therein. 

The entire evidence was taken down by a stenographer, 
together with all the exceptions, and the whole is pre- 


served in his minutes. 


Points. 


The writ of mandamus is the proper and appropriate 
remedy where a Circuit Judge refuses to settle a bill of ex- 
ceptions properly presented, and containing within itself 
only those exceptions which were taken at the trial and 
before the jury retired. 

Ex parte Crane, 20 U.S. [2 Peters], 190. 
Er parte Chateaugay Ore & Iron Co., 128 U.3., 544. 


In the latter case the Court say: “A writ of mandamus 
“may properly be issued by this court to compel the judge 
“of an inferior court to settle and sign a bill of exceptions. 
“(Ky parte Crane, 30 U. 3. [5 Peters |, LOO). 

“Such a writ does not undertake to control the judg- 
‘ment of the judge as to how he shall frame the bill of 
“exceptions, or as to how he shall decide any point arising 
“on its settlement, but it only compels him to settle and 
“sign it in some form.” 

I. 

It is entirely unnecessary to reduce exceptions taken at 
the trial to a formal bill of exceptions, at the time the ex- 
ceptions are taken, but exceptions, duly taken at the time 
of the trial, may subsequently be reduced to form, and 
settled, signed and allowed. 

Hunnicutt v. Peyton, 102 U.S., 333. 
Davis v. Patrick, 122 U.S., 158. 
Simpson v. Dall, 3 Wallace, 460. 


Decree namapcns setae conan senate 


6 


Upon a writ of error to this court, such a bill of excep- 
tions is properly presented afler judgment or sentence, pro- 
vided the same be tendered at the same term at which the 
judgment was rendered, and within a reasonable time after 
such judgment. 

Hunnicutt v. Peyton, supra. 
Mubler v. Ehlers, 91 U.%., 249. 
U.S. v. Breitling, 20 How., 553. 
Stanton v. Embrey, 93 U.8., 548. 


‘It was utterly impossible for the petitioner to prepare 
and serve a bill of exceptions before sentence for the reason 
that he could not know before sentence was pronounced 
whether a writ of error would lie to this court. It was the 
severity of the sentence and fact that he was sentenced to 
imprisonment in a penite ntiary for a longer period than one 
year that made the petitioner’s crime an infamous one, and 
gave this court jurisdiction. 

United States v. De Walt. 128 U.S., 393. 
United States v. Hade, 10 Chi. Leg. News, 22. 
Mackin v. United States, 117 U.S., 352. 


Section 5209 provides: “A person found guilty shall be 
“deemed guilty of a misdemeanor and shall be imprisoned 
“ not less than five nor more than ten years.” 

It does not provide where imprisonment shall be exe- 
cuted. 

Section 5541 provides that in such case “the court by 
“which the sentence is passed may order the same to be 
“executed in any State jail or penitentiary, &c.” 


The place of imprisonment is discretionary with the 
judge. 
Ex parte Karstendick, 93 U.8., 396. 
If, then, the imprisonment is not in a State jail or peni- 


tentiary or at hard labor the crime is not an infamous 
crime, but is as the statute calls it a misdemeanor. 


See cases supra. 


So many of the objections of the district attorney were 
made in and are answered by the case of Hunnicutt v. 
Peyton, that I plead that as an excuse for printing the 
material parts of Judge Strong’s opinion in that case, as 


follows (pages ): 


“'The verdict was rendered February 17,1877, and judg- 
“ment thereon entered the same day. On February 19, 
‘motion was made for a new trial, which was denied Febru- 
‘ary 20th. February 24, the writ of error was sued out 
“and tested on that day. The citation was issued February 
“24th, and returned by the Marsual, received in his office 
“September 3d, and served the same day. Defendant’s bill 
“of exceptions upon which their assignment of error was 
‘founded, was signed by the judge February 28th, and filed 
“March Ist. This was during the term at which the cause 


- 


‘was tried, but eleven days after the verdict was rendered. 


‘Objection was made by plaintiff’s counsel when the bill of 
“exceptions was presented on the ground that the same 
‘was not presented for signature within the time limited 
by the rule of court. That rule was as follows: “ No bill 


* 
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‘of exceptions will be signed, unless presented Lo the judge 
‘within five days after the close of the trial, unless further 
“time be allowed by thecourt.” No objection was made to 
‘the correctness of the bills or to their signature, because a 
‘writ of error had been sued out. On the Ist of March, an 
“order was made by the court extending the time for pre- 
“senting and filing the bills until that day (the plaintiffs 
“objecting to the order), and accordingly the bills were 
“then filed. 

“It is now insisted that the bills of exceptions cannot be 
“considered a part of the record and that they are not 
“properly here for review. For this several reasons are 
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“advanced, the first of which is that the presentation to the 
“judge was not in the time prescribed by the rules of the 
“court. But the rule requiring the presentation of bills for 
“the signature of the judge within five days is not a rule 
“which controls his action. He may depart from it to ef- 
“fectuate justice. Stanton vs. Embrey, 93 U.S., 548. It is 
“a direction to the parties and it expressly reserves the 
“power to enlarge the time. It is no doubt necessary that 
“exceptions should be taken, and at least noted before the 
“rendition of the verdict; but the reduction of the bills to 
“form, and the signature of the judge to the bills, required 
“for their attestation, or, as said in the Statute of Westmin- 
“ister, “for a testimony” may be afterward, during the term. 
“In practice it is not usual to reduce bills of exceptions to 
“form and to obtain the signature of the judge. Nor is it 
“necessary. It would greatly and uselessly retard the busi- 
“ness of courts were it required that every time an exception 
“is taken, the progress of the trial should be stayed, until 
“the bill could be reduced to form and signed by the judge. 
“For this reason it has always been held that the ex- 
“ception need only be noted at the time it is made, and 
“ may be reduced to form within a reasonable time afte r 
“the trial is over. United States vs. Breitling, 2 How., 252: 
“Stanton vs. Embry, supra; Dredge vs. Forsyth, 2 Black., 564. 
“The time within which the signature of the judge must 
“be applied for, if within the term, is.left to the discretion 
“of the judge who noted the exception when it was made. 
“It may depend much upon the nature of the bills. Some 
“require much more time for preparation than others. It is 
“true a judge cannot be permitted to make up a statement 
“of facts after the writ is issued upon which the case shall 
“be heard. Generes vs. Bonnemer, 7 Wall., 564. That 
“is quite a different matter. But when an exception has 
“been taken at the trial and noted, reducing the exception 
“to form afterward and noting it is not making a new case: 
“it is merely verifying the case as it appeared on the trial. 


—— 


nro. “MBE 


“Tt is further urged by the plaintiffs that the defendants 
“waived their exceptions by sulng out the writ of error be- 
“fore the signature of the judge was obtained.” 

Here the justice goes into an elaborate examination of 
the English law and cases, and says: 


“It is not, therefore, by any means settled, even in Eng- 


— - 
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‘land, that suing out a writ of error is a waiver of un- 
‘signed bills of exceptions. We know of no decision in 
‘this country that asserts or gives any countenance to such 
‘a rule, or any reason that justifies it, unless it be one in 
‘New York, to which we shall refer (no application). True, 


“a writ of error here, as in England, is supposed to remove 


° 


‘the record of the court to which it is directed into the 
‘superior tribunal. But this is a mere fiction. In neither 
‘country is the record itself actually sent up. A transcript 
‘only is sent. * * * Much more, it would seem, must 
‘the court to which the writ Is sent have power, during 
‘the term in which the case ts tried, to puts its records and 
‘ proceedings in form to return them in obedience to the 
‘writ. If that cannot be done prea hardship and injustice 
‘would in many cases be the result. As we have said, bills 
“of exceptions cannot always be formally prepared until a 
“considerable time after verdict and judgment. They may 
“ require in some cases a full statement of almost all that 
“occurred at the trial. Papers hecessany bo be incorporated 
‘may be mislaid or withheld by the opposite party. he 
‘charge of the judge to which exception has been taken 
‘may not have been filed, or sickness may have interfered. 

‘ Meanwhile judgment on the ‘verdict may have been entered, 
“and unless the party can protect himse lf by a writ of error, @xe- 


“cution may follow. For these reasons the universal practice is 


~ 
- 


to give reasonable time to make up a bill of exceptions and 
‘obtain the signature. This is not altering the record, it is 
‘completing it. It is not exercising jurisdiction over the 
“case. It is merely putting into form the record statement 
. ‘“‘of what was done before the writ of error was sent down. 
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“In Brown v. Bissell (1 Doug]. [Mich], 273), where a bill of 
“exceptions returned with the writ of error appeared to have 
“been signed after the writ was sued out, it was held to be at 
* most, whether at common law or under the statule, a mere ir’ 
“ regularity, which was waived by a joinder in error. Witbeck 
“v. Waine, 8 How. (N, Y.), Pr. 433.” 

In speaking of filing nunc pro tune, the judge further 
says; “ Confessedly it may be signed after judgment, as of a date 
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“before, and be effective, &c.” 
This opinion says that the question is left to the discretion 
_of the trial judge as to whether the bill is prepared and 
presented for allowance with due diligence, but this dis- 
cretion is a legal one, and if, as a matter of fact, a properly 
drawn bill is presented within a reasonable time it is the 
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judge’s duty to allow it. 
U.S. v. Whittier, 13 Fed’l Rep’r, 535. 


Mackin v. United States, 23 Fed. R., 3: 
Cases cited supra, Point 1. 
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The bill of exceptions made therefore by the petitioner, 
consisting of one hundred and eighty-five (185) pages, 
made within twenty-one days alter the imposition of the 


Be oe hs en 


sentence, reducing to that compass more than 700 pages of 
stenographer’s minutes, being presented at the same term 
at which judgment was rendered, was made and presented 
with all due diligence, and if it actually and clearly pre- 
sents to this court the questions sought to be reviewed, 
should have been settled and allowed by the judge. 

This is the first case that has ever come to this court 
under the act of March 3,1891. This court has as yet 
made no rules relating to the time and manner of making 
bills of exceptions or presenting or having them allowed, 
nor has any other court, and in such case it is respectfully 
submitted much indulgence should be granted to the 
pioneer trying to hew out a path for himself and others. 


wadyrn 


LTT. 


The case made and settled on the motion for a new trial 
was in no respect a bill of exceptions; should not be re- 
turned to this court, and if returned will not be considered 
by the court, and the petitioner, therefore, should he fail to 
get this bill allowed, will come into this court, without any 
fault of his own, without a bill of exceptions, and conse- 
quently without any question for review except the ques- 
tion of jurisdiction. 

Kerr v. Clam pitt, 95 U.S. (5 Otto), 188. 


Montana Railway Co. v. Warren, 137 U. S.. 348. 


The head note of Kerr vs. Clampitt, reads : 

“This court has no jurisdiction to revise the action of an 
“Inferior court upon the question of either granting or re- 
‘fusing a new trial, and the final judgment of such court 
‘cannot be examined through its rulings Upon that ques- 
‘tion. If when the final judgme nt is brought here for re- 
‘view by writ of error, no other documents are presented 
“for consideration than such as were before the inferior 
‘court upou the application for a new trial, this court can- 
‘not look into them, and if error is not otherwise disclosed 
' by the record, the judgment will be affirmed. The court 
“must have before it a bill of exceptions or what Is equiva- 
“lent thereto upon which the final judgment of the court 
“ below was reviewed or it will not examine into any alleged 
“errors except such as are otherwise apparent on the face 
“of the record.” 

In the case cited a motion for a new trial was made and 
“a statement or motion for a new trial” was filed. At the 
foot of the statement is the following agreement signed by 
attorneys for both parties : 

“ It is hereby agreed that the foregoing shall constitute 
“the statement on motion for a new trial in the above- 


- entitled cause, and is correct.” 
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Indorsed on the statement is the following: “Settled 
statement on new trial, filed March 20, 1875.” 

Justice Field in the opinion, says, p. 190: “This state- 
“ ment (referring to statement of errors under Utah laws) ts 
“only another name for a bill of exceptions, and is subject 
“to similar rules. It will often embody substantially the 
“same matters which are presented on a motion for a new 
“trial, and it is not uncommon for counsel to stipulate that 
“the statement on the motion shall be treated as a statement 
“or bill of exceptions on appeal from the judgment; buf 
“ unless it is 80 stipulated the statement intended for the motion 
“eannot be used on appeal from the judaqment or considered 
“ here.” 

In the case at bar, I desire to ask attention briefly to the 
following considerations : 

Ist. Prior to the act of March 3, 1891, there was no appzal 
or writ of error from the conviction at Circuit to any court. 
Consequently, no bill of exceptions was proper or of any 
force or validity, except under Rule 71, for the purpose of a 
motion fora new trial, and as the final result of that motion 
would not be reviewed here, such bill of exceptions would 
be of no avail here. 

2d. The Court in Bane was a creation of the judges of 
the Circuit Court by a rule made by them (see Rule, 
Supp., p. 65), and had no other foundation or authority. 

Section 613 R. S. reads: “The terms of the Cireuit Court 
“for the Southern District of New York appointed ex- 
“elusively for the trial and disposal of criminal business, 
“may be held by the Circuit judge of the second judicial 
“court and the district judges for the Southern and Eastern 
“ Districts of New York, or any one of said three judges.” 

Section 726 reads: “All of said courts shall have the 
“power to grant new trials in cases where there has been 
“a trial by jury, for reasons for which new trials have 
“usually been granted in the courts of law.” 
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The Court in Bane is not specified in said courts (section 
725). 

“Section 918. The several Circuit and district courts may 
‘from time to time, and in any manner not inconsistent 
‘with any law of the United States or with any rule pre- 
‘scribed by the Supreme Court under the preceding sec- 
‘tion, make rules and orders directing the returning of 
‘writs and processes, the filing of pleadings, the taking of 
‘rules, the entering and making up of judgments by de- 
‘fault, and other matters in vacation, and otherwise regulate 
‘their own practice as may be necessary or convenient for 
“the advancement of justice and the prevention of delays 
‘in proceedings.” + 

By the criminal rule the Court in Bane became a new and 
appellate court to exercise powers directly repugnant to 
$726 supra. Under §613 all three judges could have tried 
the case in the first instance, and had they done SO, could 
have sat ona motion for a hew trial, but thev had ho power 
to sit and pass upon such a motion when heard before one 
only of their number. It is respectfully submitted that United 
States Courts are creatures of the Constitution and Statutes of 
the United States, and therefore the Court in Bane was an 
unconstitutional body, and all proceedings before it without 
legal tuthority and its acts of no binding force. In conse- 
quence the petitioner is wholly unaffected by its denial of his 
motion for a new trial and its denial of leave to bring up 


new exceptions. 


The singular position is taken by the trial justice—lIst, 
that the petitioner applied to the Court in Bane for leave 
to make a bill of exceptions and bring up the errors now 
complained of, and this being denied him the question of 
his lack of right to make and present a bill is res adjudicata 
and none ean now be made or allowed; and, 2d, that the 
motion for a new trial being made according to the notice 
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upon the pleadings and proceedings as a matter of fact, 
that motion did bring up all exceptions that were made at 
the trial, although not in the printed case, and although 
leave to. put them there was denied and hence these ex- 
ceptions have been passed upon. 

The two positions seem to me utterly inconsistent, and 
both of them without force for the reasons stated above. 

The motion in arrest of judgment, had no greater force or 
effect than the motion for a new trial, and cannot be con- 
sidered in this court. 

Canal, &c., R. R. Co. vs. Hart, 114 U.S8., 654. 


3. The case before such court in Banc, was made _ pur- 
suant to Rule 67, which speaks of it as a case; does not con- 
tain the words bill of exceptions or anything similar from 
one end to the other; it has at its close the words, “ Settled 
as above by consent, and argument to be heard at October 
term, July 9, 1890, Charles L. Benedict,” is endorsed: “The 
United Statés vs. Claassen, Printed Case as settled. File 
mark: “U.S. Circuit Court, July 9, 1890, John A. Shields, 
clerk.” (See pp. 29, 48.) 

The case of Herbert vs. Butler, 97 U.S., 319, cited by the 
justice was entirely different. It had every essential of a 
bill of exceptions, was made and settled for a bill of ex- 
ceptions, but had as an endorsement “ Case and exceptions ” 
and this court held that immaterial. 


4th. The joinder in error by the District Attorney in the 
specific assignment of errors of this petitioner, is a distinct 
waiver of the point that the case isa bill of exceptions. 
That joinder reads: “ And he prays that the said Supreme 
Court, before the justices thereof, now here, may proceed to 
examine, as well the record and proceedings aforesaid, as 
the matters above assigned for error” (p. 50.) 

If he desired to avail himself of his present objections, he 
should have pleaded specially the facts as a bar. 

Graham’s Pr. (N. Y.), 957, 958. 
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5. The Statute of March 3, gives the writ of error from 
the Circuit Court direct to this court as a writ of right. 

[t is therefore respectfully submitted that the writ carries 
with it all the incidents necessary to make it effective here 
and among others, and as a matter of course, a bill of ex- 


ceptions. 


Ly. 


The errors assigned for review all present serious ques- 
tions for the consideration of this court, and in the writer’s 
opinion will all be sustained. 

One of them consists in an exception to the language of 
the trial justice in his charge to the jury, which language | 
have been informed by several. of the jury, led to the con- 
viction of the petitioner. 

The language excepted to is as follows: “I must remark 
further to you that Simmons is not called to corroborate 
him (Claassen) as to these dealings and sayings between 
him and Simmons, nor is his absence accounted for, and it 
isa rule that where a man fails to put a witness on the 
stand who is at hand and can be produced, it is a fair pre- 
sumption that if produced he would not corroborate him. 
That rule should be noticed here, because,” ete. 

This ruling was clearly erroneous. 

Bleecker vs. Johnson, 69 N. Y., 315. 
State vs. Rosier, 55 Lowa, 517. 


Commonwealth vs. Webster, 5 Cushing, 5 


_—_ 


~~ 


Abbot’s Trial Brief, Criminal. See. 765. 


In the first case, supra, the court say: “The cirecum- 
“stance of the non-production of the absent defendant, 
“although very slight, might have been submitted to the 
“ consideration of the jury, but the force of the circumstance 
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“should not be left to them, and it was error to charge that 
, the plaintiff was bound to produce him, and not having done 
* 80 the jury might ine r that his evidence would have heen pre- 
“gudicial to him.” 

Gordon vs. The. People, 33 N. Y., 401.” 


On that charge the court set aside the conviction. 


This court has frequently held that it would not encour- 
age technicalities to deprive a man of a review which he 
would otherwise seem to be entitled to when the case pre- 
sented by him is a meritorious one. 


V. 


It is further respectfully urged that some suggestion be 
made by this court, in deciding this question, in regard to 
admitting the petitioner to bail and the amount thereof. 
The petitioner has been in Ludlow street jail since May 
28,1891. Prior to his conviction he was admitted to bail 
in $30,000, and this sum he gave and could give again. 
To increase it, however, would render it impossible for him 
to give bail and would keep him incarcerated, and thus the 
supersedeas of the writ and the stay would be of little advan- 
tage to him. 

Washington, April 28, 1891. 

Respectfully submitted, 
Hector M. HircHinGs, 
Attorney for Petitioner, 132 Nassau St., N. Y. City. 
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Livingston Middileditch & Co., 149 to 1 Leonard St rclephone, Cortlandt 2327, 


Supreme Gout of the United States. 


Ex: parte, In the Matter of the petition 
of Perer J. CLaassen, for a writ of 


mandamus, 
AGAINSI1 


Cuartes L. Benepicr, Judge of the 


(ireuit Court of the United States 


for the Southern District of New 


York, and the United States of 


America. 


Statement. 


The petitioner was indicted under Section 5209 of 
the Revised Statutes of the United States, for embez- 
zliement and other crimes, as President of the Sixth 
National Bank of the City of New York. 

He was brought to trial before Judge Charles L. 
Benedict and a jury, in May, 1890, and found guilty 
by sail jury on May 18th. <A motion for a new trial 
was sued out under the rules of procedure of saig Cir- 
cuit Court, civil and criminal, and upon said motion, a 
case as provided by Rule 67 of the Circuit Court Rules 
for the Southern District of New York, was made and 
prepared. The motion for a new trial was heard be- 
fore the Court in Bane, composed of Mr. Justice Wal- 


9 
lace, Mr. Justice Brown and Mr. Justice Benedict, on 
the 24th day of October, 1890, and at the next term of 
sald Court said motion was denied. | 

The only question presented upon said motion was 
the jurisdiction of the Circuit Court to try the peti- 
tioner. 

After the decision of said Court in Bane, which oc 
curred in December, IS90, no motion was made to sen- 


tence said petitioner, but sentence was suspended to 
enable him to be used as a witness on the part of the 
United States, in an action brought by the United 
States against James A. Simmons, for aiding and 
abetting said petitioner in the crimes of which he had 
been convicted. 

On March 3d, 1891, the petitioner not having 
been sentenced, the President approved an Act of 
Congress, entitled ‘‘ An Act to define and regulate the 
jurisdiction of the Courts of the United States 2” which 
said Act, upon the signature of the President, went 


into immediate effect. : 

af ie, = Oa o/ aan Ciqner 0.48 hy, Cnt AP 14A<.4 
/ On Maren ISth, SUL, the petitioner Was called up 

for sentence, and was sentenced by the Court to serve 


a term of six [6] vears in the Erie County Peniten- 
tiary. 


At the time of sentence, application was made to Mr. 
Justice Benedict for a writ of error to this Court, un- 
der said Act of March 3d, 1891, and said Justice, after 
keeping the matter for a day, decided that the writ was 
a writ of mght to which the petitioner was absolutely 
entitled, but that he would not grant a stay of execu- 
tion of sentence, and in consequence the application was 
withdrawn, and on the 21st day of March, was made to 
Mr. Justice Blatchford at Washington, and was by him 
granted, being made returnable on the 13th day of 
April, 1891. 

That on the same day that the writ was allowed an 
assignment of errors, setting out specifically the errors 
complained of, and which the petitioner desired argued 
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in this Court, was filed in the Clerk’s oftice of the Cir- 
cuit Court. 

That on the 23d day of March, 1891, a joinder in 
error was filed in said Clerk’s office and on the 25th 
served on the petitioner’s attorney. 

That. a bill of exceptions containing the evidence 
necessary to present the exceptions set out in the as- 
signment of errors was presented for settlement and 
allowance on April 10th, 1891, twenty-one (21) days 
aiter the writ of error was sued out. That said bill of 
exceptions subsequently came up, on notice,on April 
ISth, 1891, before Mr. Justice Benedict, for settlement 
and allowance, and at that time objections were interpos- 
ed by the District Attorney to the making and settle- 
ment of any new bill of or Gh and these objections 
were, on the 23d day of April, 1891, sustained by said 
Justice and settlement Pe th The objections did 
not go to the contents of the bill of exceptions, but to 
the fact that the petitioner was not entitled to present 
any bill of exceptions at this time, beimg precluded by 
the case made on the motion for a new trial. 

The March term at which the petitioner was sen- 
tenced does not expire until the second Tuesday of May, 
IS. 

The petitioner respectfully asks leave to reserve, un- 
til the return of a rule toshow cause, the argument of 
the objections merely endeavoring to show by this 
brief : 

That the writ of mandamus is the appropriate 
remedy. 

2d. That the bill of exceptions is properly made af- 
ter judgment, if presented at the same Term at which 
the judgment or sentence is rendered. 

3d. That the errors complained of are serious and 
entitle the petitioner to a reversal of the judgment 
against him. 
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Points. 


I. 4. 
The writ of mandamus is the proper and appropriate | 
remedy where a Circuit Judge refuses to settle a bill 
of exceptions properly presented, and containing within 
itself only those exceptions which were taken at the 
trial and before the jury retired. 
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kx parte, Crane, 20 U.S. [5 Peters], 190. 


i Ex parte, Chateaugay Ore & Iron Co., 128 

U. S., 544. 

: In the latter case the Court say: ‘A writ of man- 

| damus may properly be issued by this Court to compel 

ij the judge of an inferior Court to settle and sign a Bill 

| of Exceptions. (£r parte, Crane, 30 U.S. [5 Peters], 190.) ree 
| Such a writ does not undertake to control the judg- 

: ment of the judge as to how he shall frame the Bill of 

| Exceptions or as to how he shall decide any point aris- 

| ing on its settlement, but it only compels him to settle 

and sign it in some form.” 
‘ 


II. 


It is entirely unnecessary to reduce exceptions taken 
at the trial to a formal bill of Exceptions, at the time — 
the exceptions are taken, but exceptions duly taken at 
the time of the trial may subsequently be reduced to 
form, and settled, signed and allowed. 


Hunnicutt v. Peyton, 102 U.8., 333. 
ii Davis v. Patrick, 122 U. 8., 138. 
Simpson v. Dall, 3 Wallace, 460. 
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Upon a writ of error to this Court, such bill of ex- 
ceptions is properly presented after judgment or sen- 
tence, provided the same be tendered at the same term 
at which the judgment was rendered, and within a rea- 
sonable time after such judgment. 


Hunnicutt v. Peyton, supra. 
Muller v. Ehlers, 91 U. 8., 249. 


U.S. ». Breitling, 20 How., 553. 


Stanton +. Embrey. 03 U. S.. 548. 


The bill of exceptions made therefore by the peti- 
tioner, consisting of one hundred and eighty-five (185) 
pages, made within twenty-one days after the imposition 
of the sentence, reducing to that compass more than 
700 pages of stenographer’s minutes, being presented at 
the same term at which judgment was rendered, was 
made and presented with all due diligence, and if it 
actually and clearly presents to this Court the ques- 
tions sought to be reviewed, should have been settled 
and allowed by the Judge. 

The case of Hunnicut v. Peyton, supra, appears to 
have disposed of most’ all the objections raised by the 
District Attorney, so much so, that the trial Justice 
put his decision upon the sole and single ground that 
the case made on motion fora new trial was substan- 
tially a bill of exceptions, and none other could be 


made, 


Iil. 


The case made and settled on the motion for a new 
trial was In no respect a bill of exceptions, and if re- 
turned to this Court will not be considered by the 
Court, and the petitioner will come into this Court 
without any fault of his own, without a bill of excep- 
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tions, and consequently, without any question for re- 
view, except the question of jurisdiction. 


Kerr v. Clampitt, 95 U.S. (5 Otto), 188. 
Montana Railway Co. v. Warren, 137 U. S., 
548. 


Were this a writ of error to review the decision of 
the Court in Banc, it is conceded that nothing but the 
point before that Court could be raised or argued, and 
the case settled for that argument would be conclusive, 
but this isa writ of error to review errors committed 
by the Judge at the Trial Term. 

Again, complying with the rule of this Court, pro- 
mulgated November 3rd, 1890, the petitioner filed in 
the Clerk’s Office of said Circuit Court on taking out 
his writ, a specific assignment of errors to which assign- 
ment of errors the United States, through the District 
Attorney, filed a joinder in error, thereby making the 
errors complained of in such assignment those which 
are to be argued and passed upon by this Court, those 
errors having nothing to do with the error argued on 
the motion of a new trial, and do not mention it. 

The learned District Attorney was apprised by the 
filing of the assignment of errors just what points the 
petitioner desired to present for review, and if such 
points could not be legitimately raised, it was his duty 
to move this Court to strike the same from the files and 
to prevent the same coming before this Court upon the 
return ; not having done so, he has waived the right to 
claim that those exceptions were not properly before 
the Court. 


Hunnicut v. Peyton, supra. 


~ 


Iv. 


One of the exceptions presented by the assignment 
to this Court, consists inan exception to the language of 
the Trial Justice in his charge to the jury, which lan- 
cuage | have been informed by several of the jury, 
led LO the conviction of the petitioner. 

The language of the Judge is as follows: “I must 
remark further to you that Simmons is not called to 
corroborate him (Claassen >) as to these dealings and 
sayings between him and Simmons, nor is his absence 
accounted for, and it isa rule that where aman fails 
to put a witness on the stand who is at hand and can 
be produced, it is a fair presumption that if produced 
he would not corroborate him. ‘That rule should be 
noticed here, hecause,”’ etc, 


This ruling was clearly erroneous. 


Bleecker +. Johnson, 69 N. Y.. 313. 

State +. Rosier, 55 Lowa, 517. 

Commonwealth +. Webster, 5 Cushing, 595, 
O16. 


Abbott's Trial Brief. Criminal. See. 765. 


In the first case, svpra, the Court say: “The cir- 
cumstance of the non-production of the absent de- 
fendant, although very slight, might have been sub- 
mitted to the consideration of the jury, but the force of 
the circumstances should not be left to them, and 77 
WS EF TOT 10 charg that the plaintiff iPUS hound lo pro- 
duce h mm, and not having done so the jury might infer 
that his evide hece would have been prejudicial lo him. 
Gordon v. The People, 33 N. Y., 401.” 

On that charge the Court set aside the conviction. 

Respectfully submitted, 
HECTOR M. HITCHINGS, 
(‘ounsel for Petitioner. 
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In the Supreme Court of the United States, 


PETER J. CLAASEN 
UR, INO, 
Unrrep Srates. } 


MOTION TO QUASH SUPERSEDEAS. 


W. H. H. MIver, 


Attorney-General. 
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In the Supreme Court of the United States. 


v8. 
Unirep STATES. 


Peter J. CLAASEN 
‘ No. 


MOTION TO QUASH SUPERSEDEAS. 


The United States moves the court to annul and set 
aside the supersedeas and stay of proceedings in the above 
entitled case, for the reason that the making of the order 
granting the same by the circuit justice was unauthor- 
ized by law. } 

W. H. H. Mriuer, 
Attorney-General. 


MEMORANDUM OF POINTS, 


Prior to the act of March 3, 1879 (Supplement to Re- 
vised Statutes, p. 451), the statutes provided for no writ 
of error in criminal cases. By that statute a writ to 
review the judgment of the district court in the circuit 
court was provided for, depending, however, upon the 
legal discretion of the judge or justice of the circuit court. 

27017 
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) 

By the same statute provision for a supersedeas and 
the giving of bail is made Criminal cases were reviewable 
here on certificate of division. (Revised Statutes, 651 and 
697.) Such continued to be the law with reference to all 
criminal proceedings in the Federal courts until the act of 
February 6, 1889 (25 Stat. L., 655). By section 6 of that 
act a writ of error is allowed in all cases of conviction of 
crime, the punishment for which provided by law is 
death, as a matter of right for the review of the case in 
the Supreme Court, and such writ of error is made to 
operate as astay of proceedings. Thus the law stood, au- 
thorizing writs of error for the review of the judgments 
of the district courts in the cireuit courts, and for the re- 
view of the judgments of the circuit courts in the Su- 
preme Court on error until the passage of the act of March 
3, 1891. Section 5 of the last named act provides for 
writs of error from the district and circuit courts direct to 
the Supreme Court, among others in all cases wherein 
the conviction is fur an infamous crime. It will be ob- 
served that in each of the former acts named, including 
section 651, express provision was made for writs of su- 
persedeas and stay of execution. 

In the act of March 3, 1891, in section 4, it is pro- 
vided : 
- That all appeals by writs of error or otherwise, 
from the district courts, shall only be subject to re- 
view in the Supreme Court of the United States or 
in the circuit court of appeals hereby established, as 
is hereinafter provided, and the review, by appeal, 
by writ of error, or otherwise, from the existing cir- 
cuit courts shall be had only in the Supreme rt 
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of the United States or in the circuit courts of ap- 
peals hereby established according to the provisions of 
this act regulating the same. 


In section 11, of the same act, is found the following 
provision : 

And all provisions of law now in force regulating 
the methods and system of review, through appeals 
or writs of error, shall regulate the methods and sys- 
tem of appeals and writs of error provided for in this 
act in respect of the circuit courts of appeals, includ- 
ing peed users for bonds or other securities to be 
required and taken on such appeals and writs of 
error, and any judge of the circuit courts of appeals, 
in respect of cases brought or to be brought to that 
court, shall have the same powers and duties as to 
the allowance of appeals or writs of error and the 
condition uf such iieonie as now by law belong to 
the justices or judges in respect of the existing courts 
of the United States respectively. 

As will be seen, this provision incorporates into the 
laws regulating appeals or writs of error to the circuit 
courts all existing provisions with reference to the review 
of judgments in the Federal courts, but it does not apply 
to provisions for review in the Supreme Court. 

The joint resolution of March 3, 1891, contains the 
following provision : 

That nothing in said act shall be held or con- 
strued in any wise to impair the jurisdiction of the 
Supreme Court or any circuit court of the United 
States in any case now pending before it, or in re- 
spect of any case wherein the writ of error or the 
appeal shall have been sued out or taken to any of 
said courts before the Ist day of July, anno Domini 
1891. 
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If in this sentence the word “affect ” had been used in- 
stead of the word “ impair,” it would be plain, I think, 
that appeals under the law of March 3 could not be taken 
to this court until after the 1st of July; but the word 
“impair” being used seems to leave the aggrieved 
party at liberty to take his writ of error or appeal to this 
court, or to the original circuit or new circuit court, as he 
may prefer, until July 1. 

Such being the statutes, there seems to be no direct pro- 
vision for a supersedeas upon a writ of error to this 


‘court ina criminal case and we must inquire, therefore, 


whether such supersedeas is authorized by implication. 
As astarting point, I suppose, it must be assumed that 
the court has no common law jurisdiction in a criminal 
case. Whatever powers the court may exercise must 
come directly or indirectly from legislation. Thus it has 
been held that this court can not issue even a writ of 
habeas corpus, except under an act of Congress. (Ex 
parte Bollman & Swartwout, 4 Cranch, 75, on page 93.) 

Indeed it is very doubtful whether a writ of error at 
common law carried a supersedeas as matter of course, 
although there are some indications that it did. Thus in 
Hale’s Pleas of the Crown, vol. 2, p. 213, I find the fol- 
lowing : } 

And so note a difference between a writ of error 
and a certiorari; the former is a supersedeas to the 
issuing of execution from the time of the delivery of 
the writ till the day of the return be past, but then 
if the plaintiff proceed not to the removal of the 
record, execution shall be granted for his delay; but 
a certiorari is a supersedeas from the time of the de- 
livery thereof forever, unless a procedendo. issue. 
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On the other hand, in Wharton’s Criminal Pleadings 
and Practice, at section 783, it is laid down that at com- 
mon law a writ of error does not discharge from custody 
in cases not capital, but stays execution in capital cases. 
And in Archibald’s Criminal Practice and Pleading, vol. 
1, page 624, it is laid down that in misdemeanors, at com- 
mon law, the defendant may give bail. The reason taken 
for the distinction between misdemeanors and felonies is 
that in felonies the person who stands convicted has for- 
feited all his rights to the Crown and it is for the Crown, 
not for the court, to say whether they shall be restored. 

In New York, and indeed most of the States, it is pro- 
vided that a writ of error with stay of execution may be 
granted by the appellate court or one or more of the 
judges, the granting of the same being the exercise of a 
legal diseretion (People v. Holmes, 3 Parker, 567). 

The statutes, in a number of the States, are collated in 
Archbold’s Criminal Practice and Pleading (pp. 615, ete.). 
(All citations from Archbold are from the eighth edition, 
with Pomeroy’s notes.) 

These various statutes seem to indicate that it is at least 
doubtful whether the power, in a single judge, to grant a 
stay of proceedings in a criminal cause is not dependent 
upon statutes, even in the State courts, and the question 
would be more doubtful in this court, where the power to 
issue any writ is statutory. However this may be, that 
the power of this court as a court to issue a writ of super- 
sedeas in a criminal case is an incident to its appellate 
jurisdiction is, I think, clear, under section 716 of the Re- 
vised Statutes, being a part of section 14 of the original 
judiciary act. 
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Section 716 reads as follows: 


The Supreme Court and the circuit and district 
courts shall have power to issue writs of scire facias. 
They shal] also have power to issue all writs not spe- 
cifically provided for by statute, which may be neces- 
sary for the exercise of their respective jurisdictions 
and agreeable to the usage and principles of law. 

In a number of cases it has been held that this statute 
authorizes the courts to issue writs of supersedeas. (Ex 
parte Milwaukee Railroad Company, 5 Wallace, 188 ; 
Hardyman v. Anderson, 4 Howard, 640; Hogan v. Ross, 
11 Howard, 294.) 

Whether the statute authorize a single judge to exer- 
cise this power quere. 

It is to be noted that wherever there has been a purpose 
to grant the power to exercise any judicial function to a 
single judge rather than to the court, that power has been 
granted expressly, as in cases of ne exeat, habeas corpus, 
power to grant writs of error, injunction, ete. 

So in the act of 1879, supra, provision is made for a 
stay and the taking of bail by a circuit justice or circuit 
judge. 

On the other hand, many powers are granted only to 
the court, as the power to grant writs of prohibition, 
mandamus, ete. 

The question also arises whether it is competent for the 
circuit court or the district court to grant the supersedeas 
and take bail pending a writ of error. The granting 
of such supersedeas and the taking of such bail does not 
seem to be necessary to the exercise of the jurisdiction of 
those courts within section 716. At any rate all of these 
questions are very important. 
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It would seem in any event if the power is to be exer- 
cised by those courts, and especially by a single judge or 
justice, that it ought to be in conformity to some rule 
promulgated by the court which might be well under- 
stood not only in this court, but in each of the courts 
wherein such cases are to be tried. It is very important, 
as these questions, under the new statute, are arising on 
every hand, that the practice shall be well understood. 

It will be observed, of course, that what has been said 
here has been said upon slight opportunity for examina- 
tion and rather with a view to aiding the court to arrive 
at a proper rule than to the advocacy of any particuler 
motion. | 

W. H. H. MILxer, 
Attorney-General. 
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1 Pleas of the circuit court of the United States within and for the 
district of Indiana, begun and holden atthe United States 
court-house, in the city of Indianapolis, on the first Tuesday of 
November, in the year of our Lord one thousand eight hundred 
and eighty-five, before the Honorable Walter Q. Gresham, jadge 
of the circuit court of the United States for the seventh judicial 
circuit, and the Honorable William A. Woods, judge of the dis- 
trict court of the United States for the district of Indiana and e 
officio judge of said circuit court. 


Tue Centrat Trust Company or New ) 
YorkK, JAMES M. Quiatey, et al. 
v8. 

Tuer ToLepo, CINCINNATI AND St. Louis 
Railroad Company of Ohio, Indiana, 
and Illinois; The Toledo, Cincinnati 
and St. Louis Railroad Company of | Chancery. No. 7815. 
Indiana and Illinois; The Frankfort 
and State Line Railroad Company ; 
The Farmers’ Loan and Trust Com- 
pany, Thomas A. Hendricks, and 
Grenville D. Braman. { 
Consolidated. 

Epwin F. LEONARD 
v8. 

Tue ToLtepo, CINCINNATI AND Sv. Louts 
Railroad Company of Ohio, Indiana, | 
and Illinois; The Toledo, Cincinnati } 
and St. Louis Railroad Company of | Chancery. No. 7814. 
Indiana and Illinois: The Frankfort 
and State Line Railroad Company ; 

The Farmers’ Loan and Trust Com- | 
pany, Thomas A. Hendricks, _ 
Grenville D. Braman. 


In the matter of the claim of Lawrence Brothers & Company. 


Be it remembered that heretofore, to wit, at the May term of said 
court, on the 17th day of June, 1884, before the Honorable William 
A. Woods, one of the judges of said court, the following proceedings 
in the above-entitled cause were had, to wit: 

Comes now the complainant, by Butler, Stillman, and Hubbard 
and Baker, Hord and Hendricks, its solicitors, and files its bill of 
complaint herein in the words following, to wit: 


2 To the judges of the circuit court of the United States for the 
trict of Indiana, sitting in equity: 

The Central Trust Company of New York, a corporation created 
by and existing under the laws of the State of New York, brings 
this its bill of complaint against The Toledo, Cincinnati & St. Louis 
Railroad Company, a corporation created by and existing under 
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oy a 


the laws of the States of Indiana and Illinois; The Toledo, Cincin- 
nati & St. Louis Railroad Company, a corporation created by and 
existing under the laws of the States of Ohio, Indiana, and Illinois ; 
The Frankfort & State Line Railroad Company, a corporation cre- 
ated by and existing under the laws of the State of Indiana; ‘Thomas 
A. Hendricks, a resident and citizen of the State of Indiana, and 
Grenville D. Braman, a resident and citizen of the State of Massa- 
chusetts ; and thereupon your orator complains and says: 


I. 


That heretofore, to wit, on or about the 23rd day of July, 1881, the P 
defendant The Toledo, Cincinnati & St. Louis Railroad Company,a 
corporation created by and existing under the laws of the States of In- 

diana and Illinois, was the owner of and engaged in construct- 
o ing and completing a line of railway from the city of Kokomo, 

Indiana, to the city of East St. Louis, Illinois; and on said 
last-mentioned day, in pursuance of a resolution to that end duly 
adopted by the board of directors of said corporation, which reso- 
lution was thereafter and before the execution of the bonds and 
indenture of mortgage hereinafter mentioned duly ratified by the 
vote of holders of more than two-thirds in amount of the capital 
stock of said corporation at a meeting duly called and held on said 
23rd day of July, 1881, the said The, Toledo, Cincinnati & St. Louis 
Railroad Company did execute, by its president and secretary and 
a under its corporate seal, its three thousand bonds for the sum of one — 
thousand dollars each, dated on said 23rd day of July, 18381, pay- 
able in gold coin of the United States on the Ist day of July, 1921, 
with interest at the rate of six per cent. per annum, payable semi- 
annually, on the first days of January and July in each and every 
year, In gold coin, at the city of New York or in London, England, 
each of said bonds having interest warrants or coupons for thirty 

dollars each thereto attached for payment of interest as afore- 
4 said, and said Toledo, Cincinnati & St. Louis Railroad 

Company issued and sold or caused to be sold a large number, 

to wit, two thousand nine hundred and thirty, of said bonds, with 

| said interest warrants or coupons attached, all of which bonds were, 

before the same were issued, duly certified by your orator and the 
defendant, Thomas A. Hendricks, trustees, and said bonds are now | 

in the hands of a large number of persons as owners and holders 
thereof, and with the proceeds of sale of said bonds the said Toledo, ‘A 
| Cincinnati & St. Louis Railroad Company did locate, construct, and 
equip the line of railway hereinafter described and did complete 
and improve the same. 
| 
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Your orator further shows that, as it is informed and believes, a | 
portion of said line of railway extending from Kokomo to Frank- 
fort, Indiana, formerly known as the Frankfort & Kokomo railroad, | 
had been acquired by said Toledo, Cincinnati & St. Louis Railroad 
Company, subject to the lien of a certain mortgage securing bonds | 
of said Frankfort & Kokomo Railroad Company; that on said 23rd | 
day of July, 1881, there were outstanding two hundred of said last- 
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mentioned bonds for the sum of $1,000 each, with accruing 
5 interest, all bearing date on the Ist day of January, 1879; 
that pursuant to the terms of the deed of trust and mort- 
gage hereinafter described two hundred of the aforesaid bonds of 
the Toledo, Cincinnati & St. Louis Railroad Company, with coupons 
attached, were issued and delivered to your orator and said defend- 
ant, Hendricks, trustees, to be retained by tiem and to be delivered 
in such sueh sums as might from time to time be required, at par 
value, to such persons as should present for exchange at par value 
said bonds of the Frankfort & Kokomo Railroad Company ; that 
the said trustees have so delivered one hundred and twenty-four of 
said bonds of the Toledo, Cincinnati & St. Louis Railroad Company, 
all duly certified by said trustees, under the provisions of said mort- 
gauge hereinafter described, in exchange for one hundred and twenty- 
four of said bonds of said Frankfort & Kokomo Railroad Company, 
In accordance with the terms and provisions of the deed of trust 
and mortgage hereinafter described, and that the same, with cou- 
pons attached, are ulso 1 the hands of divers persons as owners and 
holders thereof. 
2. Your orator further shows that, in order to secure the 
6 payment of the principal and interest of said issue of bonds 
as the same should mature, the said Toledo, Cincinnati & 
St. Louis Railroad Company did, on or about said 23rd day of July, 
1881, in pursuance of the further provision of said resolution, exe- 
cute and deliver to your orator and the defendant Hendricks (here- 
inafter styled “ the trustees”) a certain deed or indenture of trust 
and mortgage, which was duly recorded in the several counties in 
and through which the said railway was situated and extended, to 
wit: In the eounty of Howard, Indiana, on August 1, 1881; in the 
county of Clinton, Indiana, on August 2, 1881; in the counties of 
Tippecanoe, Montgomery, and Parke, Indiana, on August 3, 1881; 
in the counties of Fountain, Indiana, and Vermillion, Illinois, on 
August 4, 1881, in the counties of Vermillion, Indiana, and Edgar, 
[llinois, on August 5, 1S81; in the county of Coles, Illinois, on Au- 
gvust 6, 1881; in the counties of Douglas, Shelby, and Montgomery, 
lilinois, on August 8, 1881; in the county of Madison, Illinois, 
on August 9, 1881; in the county of St. Clair, Illinois, on Au- 
gust 10, 1881; in the counties of Fayette and Bond, Illinois, 
on August 11, 1881, and in the county of Cumberland, 
7 Lllinois,on August 12, 1881; and thereby it did bargain, grant, 
sell, convey, and confirm unto your orator and said defend- 
ant, Hendricks, their heirs and successor or successors forever, in 
trust, all and singular the line of railroad of said Toledo, Cincin- 
nati & St. Louis Railroad Company, as the same was then or should 
thereafter be constructed between a connection with the Tolede, Del- 
phos & Burlington railroad, in the city of Kokomo, Howard county, 
State of Indiana, and extending thence through the counties of 
Howard, Clinton, Tippecanoe, Montgomery, Fountain, Parke, and 
Vermillion, in the State of Indiana, and the counties of Vermillion, 
Edgar, Douglas, Coles, Cumberland, Shelby, Fayette, Bond, Mad- 
ison, and St. Clair, in the State of Illinois, to the city of East St. 
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Louis, in St. Clair: county, Illinois, being about two hundred and 
seventy miles in length, together with all and singular the right of 
way, road-bed made or to be made, its track laid or to be laid, be- 
tween the terminal points aforesaid, together with all the stations, 
depot grounds, rails, fences, bridges, sidings, engine-houses, ma- 
chine shops, buildings, erections in any way then owned or 
8 which should thereafter be acquired or then appertaining or 
which should thereafter appertain unto said described line of 
railroad between said points, together with all machinery, supplies, 
tools, and fixtures then or which should be thereafter at any time 
held, owned, or acquired by the said Toledo, Cincinnati & St. Louis 
Railroad Company for use in connection with its line of railroad 
aforesaid between said points, and all its depot grounds, yards, sidings, 
turnouts, sheds, machine shops, leasehold rights then or which should 
be thereafter owned by said last-mentioned railroad company in 
connection with its lineof railroad aforesaid between said points, to- 
gether with all and singular the powers and franchises thereto be- 
longing, and the tolls, income, and revenues to be received or de- 
rived therefrom, and conveying no other property; to have and to 
hold the said granted premises unto said trustees, their heirs and 
successor or successors forever, in trust, nevertheless, and for the 
uses and purposes in said indenture expressed, which will more 
fully and at large appear by reference to the original thereof, 

9 and your orator craves leave to produce and refer to said 

original on the hearing of this cause. 

8. Your orator further shows that in and by said mortgage or 
deed of trust it was, among other things, provided, and the said 
Toledo, Cincinnati and St. Louis Railroad Company did therein 
covenant and agree, that if the interest due on any of said bonds 
should not be paid by the said last-mentioned railroad company when 
the same should become due and should remain in arrears for six 
months after it had been actually demanded at the place where the 
saine was payable, as specified in said coupons, or in case the prin- 
cipal of said bonds or any of them should not be paid at their ma- 
turity, then it should be lawful for the trustees or their successor or 
successors to forthwith demand, enter, take,and maintain possession 
of all and singular the railroad premises and franchises thereby con- 
veyed, and a3 the attorney-in-fact or agent of said last-mentioned 
railroad company, by themselves and agents or substitutes duly con- 
stituted, have, use, manage, operate, and enjoy the same and 
10 each and every part thereof to as full an extent as the said 
railroad company might lawfully do, and should make from 
time to time all needful repairs, alterations, and additions thereto 
- and receive all the tolls, income, and revenue thereof; and after de- 
 dueting the expense of such use, operation, reasonable repairs, altera- 
tions, and additions, and the cost and charges of taking such posses- 
‘gion and a fair compensation for the services of such trustees for such 
taking possession and management while in possession, the said 
- trustees or their successor for the time being should apply the remain- 
ingincome and revenue arising from the use of said mortgaged prop- 
ty and coming to their hands to the payment of interest in default 


salcnetardieeeinaage otdiinmas event one eae 


SYLVESTER H. KNEELAND VS. LAWRENCE BROTHERS & CO. 5 


and maturing from time to time, satisfying the said coupons in the 
order of their several maturities, and thereafter apply the residue 
upon the principal of said then ontstanding bonds. 

And your orator further shows that it was also provided in said 
mortgage or deed of trust that if a six months’ default should oecur 

either in the payment of principal or interest of any of the 
1] bonds thereby secured after such actual demand as aforesaid, 
then it should be lawful for the said trustees or the trustee 
for the time being, with or without entry as aforesaid, to cause all 
and singular the said premises, railway, and appurtenances, equip- 
ment, and franchises thereby conveyed to be sold as an entirety at 
publie auction to the highest and best bidder at the city of Frank- 
fort, Indiana, after giving at least sixty days’ notice of the time, 
place, and terms of sale by advertisement In a newspaper of gen- 
eral circulation in the city of Frankfort and like advertisement in 
a newspaper of general circulation in the city of New York, and that 
on such sale the said trustees or the trustees or trusiee for the time 
being should make, execute, acknowledge, and deliver unto the pur- 
chaser or purchasers thereof a good and sufficient deed in fee simple, 
conveying the said railroad property and franchises so sold, which 
conveyance should be a perpetual bar, both in law and equity, 
against said last-mentioned railroad company, its successors and 
assigns, and all persons claiming or to claim ander them, of all 
right, title, interest, or claim of, in, or to the said premises and fran- 
chises or any part thereof, and that said trustees, after de- 
12 ducting from the proceeds of sale the. costs and expenses 
thereof and a reasonable compensation to said trustees and 
their attorneys and agents for services In connection therewith, 
should apply so much of the proceeds as might be necessary to the 
ratable payment of principal, and then the accrued interest of all 
the said bonds, whether the said principal should then be due or 
not; and if any proceeds of such sale should remain in their hands 
after the full payment of the principal and acerued interest of all 
said bonds, then they should render and pay over the samme to said 
last-mentioned railroad company or its successors or assigns. 

And your orator further shows that it was provided in said mort- 
gage or deed of trust and the said last-mentioned railroad com- 
pany did therein and thereby expressly covenant and agree that it 
would, in case of default in the payment by it either of the princi- 
pal or interest of any of its bonds thereby secured, forthwith, upon 
demand of said trustees or of the trustee or trustees for the time 

being, surrender the full and peaceable possession of all and 
13 singular the premises thereby conveyed or intended so to be, 

including all the real and personal property as was thereby 
mortgaged by it, acquired subsequent to the date of the said mort- 
gage, for use in connection with the said line of railroad between 
suid points, and would also surrender all books of account, records, 
and papers used by it in and about the operations thereof. 

4. Your orator further shows that at the time of the execution and 
delivery of the said mortgage or deed of trust the railroad of the 
said Toledo, Cincinnati & St. Louis Railroad Company extended 
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r and still extends through the county of Montgomery, in the State 
7 of Illinois, in addition to the counties named iu the said mortgage, 
but that the name of said county of Montgomery, Illinois, was inad- 
vertently omitted from the description of said railroad contained In 
said mortgage or deed or trust, and that theretofore and on or about 
the 17th day of August, 1881, the said ‘Toledo, Cincinnati & St. Louis 
Railroad Company, iv order to secure the payment of the principal 

and interest of the said issue of bonds and in order to correct 
14 the said error in the description of said railroad in said mort- 

gage, made, executed, and delivered to said trustees a certain 
Instrument in writing, bearing date on said last-mentioned day, 
wherein and whereby tle said railroad company did bargain, sell, 
convey, and confirm unto said trustees, their heirs, successor or suc- 
cessors, and assigns forever, in trust and for the uses and trusts 
created by said mortgage or deed of trust, all and singular that part 
of the railroad of the said Toledo, Cincinnati & St. Louis Railroad 
Company situated in and extending through the county of Mont- 
gomery, in the State of Illinois, together with all aud singular 
the right of way, road-bed, made or to be made, its track, laid 
or to be laid, together with all the stations, depot grounds, rails, 
fences, bridges, sidings, engine-houses, machine shops, buildings, 
erections in any way then owned or to be thereafter acquired 
by the party of the first part in connection with or then or 
thereafter appertaining unto that portion of its railroad lying in 
said county, together with all machinery, supplies, and fixtures 
then or at any time thereafter held, owned, or acquired by 

said party of the first part for use or connection with the 


15 said part of its said railroad, with the depot grounds, yards, 
4 turnouts, sheds, machine shops then or hereafter owned by 
a the said party of the first part in connection with the said portion 


of its railroad, together with all and singular the powers and fran- 
chises thereto belonging and the receipts and revenues to be received 
4 or derived therefrom; to have and to hold said property, rights, 
franchises, easements, and premises hereby conveyed and intended 
to be conveyed unto said parties of the second part, their heirs, suc- 
cessor or successors, and assigns, in trust for the owners and holders 
of the said bonds issued and to be issued as aforesaid, upon the 
same and like conditions and with the same aud like powers to those 
which are set forth in the said deed of trust or mortgage dated the 
23rd of July, 1881. 

That said instrument called a supplemental mortgage was duly 
recorded in said county of Monigomery, Illinois, on the 13th day of 
October, 1881, and your orator craves leave to produce and refer to 
© the origina] of said Jast-mentioned instrument on the hearing of 

this cause. 

= & Your orator shows that as to so mucli of said line of railroad 
as lies between the city of Frankfort, in the county of 
_ Clinton, State of Indiana, and the line div iding the States of 
s - Indiana and Illinois, extending southwestwardly from said 
of Frankfort to a point on said State line near the town of 

t %in bests State of Illinois, being a distance of about sixty miles, 
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the said mortgage hereinbefore first above described creates an 
equitable lien only and is not a legal mortgage thereon; that the 
legal title to said sixty miles of road was at the date of said mort- 
gage and still is vested in the Frankfort and State Line Railroad 
Company, which is a corporation created by and existing under the 
laws of the State of Indiana. 

That before said sixty miles of railroad of said last-named com- 
pany or any part thereof was built, LO Wit, the 3lst day of August, 
1880, said Frankfort & State Live Railroad Company and a certain 
company known as the Western Construction Company entered 
into a contract In writing whereby, among other things, it was 
mutually agreed between them in substance and effect as follows, 
viz.: That said construction company should build the railroad of 
suid railroad company between the points aforesaid, being the 
sixty miles of road aforesaid, and that in consideration thereof 

said railroad company should make, execute, and deliver to 
Li said construction company its corporate bonds, secured by 

mortgage on its said line of railroad, to an amount equal to 
ten thousand dollars for each mile of rvad so to be constructed, said 
mortgage bonds to bear interest at the rate o! seven per centum per 
annum and to be a first lien upon the railroad and other property 
of said railroad company, and also that itshould deliver to said con- 
struction company paid-up certificates for all its, said railroad comM- 
pany’s, capital stock,to wit, — shares of + each, amounting in all at 
iis par value to two million dollars, provided that said construction 
company should pay and deliver therefrom to third parties such 
portions or shares thereof as should. be due to such third parties 
upon subscription or for tax or local aid. 

That pursuant to said agreement said construction company built 
said line of railroad and received from said railroad company certifi- 
cates for — paid-up shares of said capital stock, amounting at par 
value to eighteen hundred thousand dollars. The remaining two 
hundred thousand dollars of said capital stock was retained by said 
Frankfort & State Line Railroad Company out of which to satisfy 

said claims of third parties for subscriptions or for tax or 
1s local aid. The exact amount necessary for such purpose is 

not known and cannot be ascertained until certain taxes or 
local aids are collected, but your orator is advised that the whole of 
said $200,000 of stock so retained will not be needed for that pur- 
pose, but that a considerable amount thereof will remain to be 
turned over pursuant lo the terms of said ugreement. 

From the first and during all the time of the construction of said 
sixty miles of railroad it was the purpose and intention of the pro- 
moters of said Frankfort & State Line Railroad Company and of 
said railroad company itself and of all parties interested therein that 
said sixty miles or thereabout of railroad should form a part of one 
continuous line of railroad extending froin said city of Kokomo to 
said city of East St. Louis, and that said railroad company should 
become a constituent part of said Toledo, Cincinnati & St. Louis 
Railroad Company (of Indiana and Lilinois). 

The bonds and mortgage provided for in said agreement were 
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ver, in fact, made or executed, nor did said construction company 
ever request or demand that the same should be made or 
executed. On the contrary, said Western Construction Com- 
pany, having like contracts with said Toledo, Cincinnati & 


St. Louis Railroad Company for the construction of the other por- 
tions of said line from Kokomo to East St. Louis, procured said 
last-named company, with the acquiescence and consent of said 
Frankfort & State Line Railroad Company, to make the bonds and 
winortgage hereinabove first described, and with like acquiescence 
and consent of said last-named company received an equivalent 
amount of the bonds herein first above described in lieu of the mort- 
gage bonds of the Frankfort & State Line Railroad Company pro- 
vided for in said agreement. 

Said railroad of the Frankfort & State Line Railroad Company, 


to 


wit, the sixty miles of road above described, was, in fact, built 


and paid for in chief part with moneys derived by said construction 
company from the sale of the bonds so received by it in lieu of the 


bo 


nds of said Frankfort & State Line Railroad Company provided 


for in said construction agreement. 


From the time of the completion of said line of railroad extend- 


ing from Frankfort to the Indiana and Illinois State line until the 


20 


as 


commencement of this suit said line had, in fact, been in the 
possession of the Toledo, Cincinnati & St. Louis Railroad 
Company (of Indiana and Illinois), and had been used by it 
a part of its line from Kokomo to East St. Louis with the full ae- 


quiescence and consent of the Frankfort & State Line Railroad Com- 


pa 
po 


ny, and since the bringing of this suit has been and still isin the 
ssession of the court —, through its receiver, used and operated as 


a part of said continuous line. 


In the construction of other portions of the line from Kokomo to 


East St. Louis the Western Construction Company became largely 
indebted to divers contractors, who claimed liens by reason thereof 


on 


said line of railroad, and being unable to pay the same in money 


the capital stock of the Frankfort & State Line Railroad Company 
received and to be received as aforesaid by the Western Construc- 
tion Company was reserved by it as a fund out of which to accom- 
plish payment of the debts owing to contractors. 


Afterwards, on or about the 20th day of March, 1883, ac agreement 


was entered into between the Toledo, Cincinnati & St. Louis Rail- 
road Company, of the first part; the Frankfort & State Line Railroad 
Company, of the second part; the Western Construction Company, 


of 


21 


to 
an 


the third part; the American Loan and Trust Company of Boston, 
a corporation of Massachusetts, of the fourth part, and 
said contractors or certain of them, of the fifth part, whereby, 
after reciting, among other things, the-facts aforesaid relating 
said line of railroad from Frankfort to the State line, the manner 
d purpose of its construction, and the mode of paving for its con- 


struction, it was, among other things, agreed in substance as follows, 
viz: That said first party should assume said debts or certain speci- 
fied portions thereof of said construction company to said contractors; 


that the second party, the Frankfort & State Line Railroad Com- 
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pany, should forthwith deliver to said construction company the 
remainder of its capital stock due for the construction of its road, to 
wit, stock amounting to $1,800,000, being the same $1,800,000 of 
stock above mentioned; that the third party, the construction com- 
pany, should, and thereby did, deliver said eapital stock to the fourth 
party, the American Loan and Trust Company, subject to the fol- 
lowing trusts, viz: To hold as security for the payment of the debts 
assumed by the first party in certain specified installments, and 
upon such payment to be delivered over toa certain third person 

for the use of the first party, but should default be made in 
22 the payment of any installment, that then all should become 

due, and the stock or so much of it as might be necessary 
should be sold for the payinent of the same. Said second party also 
agreed to turn over to the trust company, the fourth party, subject 
to the same trust, all the remainder of said capital stock after satis- 
fying the claims thereto of subscribers and on account of tax or 
local aids. 

Your orator shows that sald Toledo. Cineinnatl W St. Louis Rail- 
road Company, party of the first part to said agreement and defend- 
ant herein, made default in the payment of portions of said debts so 
assumed by it, and that thereupon, upon the demand of creditors 
interested, said American Loan and Trust Company advertised and 
was about to sell at public sale all of said capital stock or so much 
thereof as might be found necessary for the payment of said debts; 
that to prevent the sacrifice of such stock at such sale and to pre- 
vent the breaking of the continuity of said line of railroad from 
Kokomo to East St. Louis that might result from the passing of the 
capital stock of said Frankfort & State Line Ratlroad Company into 

other and perhaps adverse hands the circuit eourt of the 
23 United States for the soutiern district of Illinois, upon the 

petition of William J. Craig, the receiver appointed in the 
suit pending in said last-mentioned court and hereinafter referred 
to, filed herein on the — day of January, 1554, by its decretal order 
authorized and directed said receiver to nnake and execute receiver's 
certificates that should be a paramount lien on said line of railroad 
from Kokomo to East St. Louis wherewith to pay said debts, to se- 
cure which said capital stock was so held in trust. 

It was further directed in said order that when said capital stock 
should be SO redeemed it should be held uy said receiver, subject to 
the order of the court, as further security for the payment of the re- 
ceiver’s certificates so to be issued, and after payment of said certifi- 
cates to remain subject to the further order of this court as to its 
final disposition. 

For greater particularity your orator prays that reference may be 
had to the record of said petition and said order of court as the same 
remain of record in said cause. 

Your orator is advised that pursuant to said order the receiver in 

this case has executed receiver's certificates to an amount 
24 equal to the debts for which said capital stock was pledged in 
trust and has effected an arrangement with said creditors by 
which they have accepted said receiver's certificates Tn satisfaction 
2—333 
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of their claims, and that all the certificates of said capital stock so 
pledged in trust, amounting at par value to $1,800,000, are now in 
the possession of the receiver pursuant to said order. 

6. Your orator further shows that after the execution of the mort- 


gages hereinabove mentioned, to wit, on or about the Ist day of 


November, 1882, said defendant, The Toledo, Cincinnati & St. Louis 
Railroad Company, contracted in writing with one Samuel C. Clubb, 
of the city of St. Louis, in the State of Missouri, fer the purchase 
from him of a large and valuable parcel of land situated in the city 
of East St. Louis, in the county of St. Clair, in said State of Illinois, 
for its depot, yards, and other terminal uses. Said purchase was 
made at and for the sum of $21,217.30, of which sum said railroad 
company paid ia cash down to said Clubb the sum of $8,205. The 
remainder of said purcliase-money, to wit, $13,012.30, endorsed by 

the promissory notes of said company, was and is to be paid 
25 as follows, with interest at the rate of six per centum per 

annum, payable annually, viz: $5,204.92 on the Ist of No- 
vember, 1884; $2,602.46 on the Ist of November, 1885; $2,602.46 


on the Ist of November, 1886, and $2,602.46 on the Ist of Novein- 


ber, 1887. Concurrently with the payment of said $8,205 and the 
execution of the notes said Samuel C. Clubb, together with his wife, 
executed and acknowledged a deed of conveyance in fee simple to said 
railroad company for said land. By agreement of parties said deed 
was delivered in escrow to one R. J. Lackland, of said city of St. 
Louis, to be by him held until full payment of the remainder of 
said purchase-money, and then to be delivered absolutely to said 
railroad company. Said deed is still held in escrow by said Lack- 
land, and for a particular description of said land reference thereto 
is made. The interest on said deferred purchase-money up to No- 
vemnber 1, 1883, has been fully paid. 

On said Ist day of November, 1882, said Toledo, Cincinnati & St. 
Louis Railroad Company contracted in writing with the Wiggins 
Ferry Company, a corporation created and existing under the laws 
of the State of Missouri, having its principal office in said city of 

St. Louis, for the purchase from it of a certain other large and 


26 valuable parcel of land situate in said city of East St. Louis. 


und in said county of St. Clair, Illinois; also for its depot, 
yards, and other terminal uses, together with a right of way for its 
railroad, extending from said parcel of land eastwardly about — 
miles. Said purchase was made at and for the sum of $36,609.10, 
of which sum it paid in cash down $7,235. The remainder of said 
purchase-money, to wit, $29,374.10, evidenced by the promissory 
notes of said raiiroad company, was and isto be paid as follows, with 
interest at the rate of six per centum per annum, viz: $11,749.64 
on the Ist day of November, 1884, and $5,874.82 on each of the Ist 
days of November of the years 1885, 1886, and 1887. Concurrently 
with the payment of said $7,235 and the execution of the notes said 
Wiggins Ferry Company executed and acknowledged a deed of con- 
veyance in fee simple to said railroad company for said land and 
said right of way. By agreement of parties said deed was also de- 
livered in escfow to said Lackland, to be by him held until full 
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payment of the remainder of said purchase-money, and then to be 
delivered absolutely to said railroad company. Said last- 
27 named deed is still held in escrow by said Lackland, and for 
a particular description of said land and right of way refer- 
ence thereto is made. 

The interest on said deferred purchase-money up to November 1, 
1883, has been fully paid. 

Your orator shows that since the time of said purchase said Toledo, 
Cincinnati & St. Louis Railroad Company has been in continuous 
possession of said parcels of land and right of way, and that all the 
same are essential to the convenient operations of said railroad. 

7. Your orator further shows that the said Toledo, Cincinnati & 
St. Louis Railroad Company has failed to pay the interest on said 
bonds and has made default therein to all the holders thereof, and 
said company has failed to pay the interest warrants or coupons due 
thereon January 1, 1883, Julv 1, 1883, and January 1, 1884, and the 
same have ever since said dates respectively remained and still re- 
inain unpaid, although payment of the same was duly demanded, 
and that said default has continued and said interest has remained 

in arrears for more than six months; and many of the holders 
28 of said bonds to whom such default has been made have re- 

quested the said trustees to institute the necessary legal 
proceedings to foreclose said mortgage and sell the said mortgaged 
railway and property and for the appointment of a receiver of said 
property, and to take such other and further steps as may be neces- 
sary and proper for the protection of the rights of the holders of 
said bonds as said trustees are authorized to take by said deed of 
trust or mortgage. 

Your orator further shows that a suit has been commenced by it 
and the defendant Hendricks in the circuit court of the United States 
for the southern district of Illinois for the foreclosure of said mort- 
gage, and that a receiver of said mortgaged property has been ap- 
pointed in said suit, but that no suit in respect to said mortgaged 
property has been commenced by said trustees in any court of the 
State of Indiana or in this court; that the defendant Hendricks has 
refused to unite with your orator as complainant in a suit to be 
brought to this court; that your orator is advised and believes that, 
inasmuch as said mortgaged premises are situate in two different 

Siates, the rights and interests of the owners and holders of 
29 the bonds secured by said mortgage can be properly protected 

and enforced only by a suit in this court, and therefore the 
said Thomas A. Hendricks is joined as a party defendant in this 
bill. 

8. Your orator further shows that the said Toledo, Cincinnati & 
St. Louis Railroad Company—proper corporate action for that pur- 
pose having first been had—did on the said 23rd day of July, 1881, 
execute and deliver to your orator and said Thomas A. Hendricks, 
as trustees,a certain other indenture of trust and mortgage, whereby 
it granted, bargained, sold, and conveyed unto said trustees all the 
railroad, property, rights, franchises, goods, and chattels described 
or mentioned in the mortgage first set forth in this bill and the net 
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income thereof to secure the payment at maturity of the principal 
of three thousand five hundred bonds of said Toledo, Cincinnati & 
St. Louis Railroad Company, known as income bonds, 2,500 thereof 
for $1,000 each, numbered consecutively from 1 to 2500, both inclusive, 
and $1,000 thereof for $500 each, numbered from 1 to 1000, both inclus- 
ive, payable on the Istday of Apri!,1921,andof such interest upon the 
said bonds as might become due thereon according to terms of 
30 said bonds and of said indenture; that it was by said last- 
mentioned indenture expressly agreed that interest upon said 
bonds was not to be due or payable except out of net earnings of 
said railroad company applicable to such purpose, and when the 
amount should have been asvertained and declared by the board of 
directors of said last-mentioned company, whose duty it was, by the 
terms of said indenture, in each year during the currency of said 
bonds, beginning with the year 1882, yn the month of January, to 
declare what amount, if any, of net earnings had been made during 
the preceding fiscal year which was justly applicable to the payment 
of interest on said income bonds, and such ascertainment of net 
earnings was to be made by deducting from gross income all oper- 
ating expenses, including rebates, taxes, insurance, rents, interest on 
floating and funded debt and borrowed money, and the payments 
made on the principal thereof, liabilities for interest on the existing 
first-mortgage bonds of the said railroad company, and other pay- 
ments, as by reference to said income mortgage will more fully and 
at large appear. 
That the said last-mentioned mortgage was duly recorded 
ol in each of the counties in which the said first mortgage was 
recorded so as to constitute a second lien or mortgage upon 
the railroad and property thereby conveyed. 

And your orator further shows that the same error existed in re- 
spect to said last-mentioned income mortgage as hereinbefore stated 
with respect to said first mortgage, in that the name of the county 
of Montgomery, [llinois, was inadvertently omitted from the de- 
scription of said railroad contained in said income mortgage, and 
that on or about said 17th day-of August, 1881, the said railroad 
company, in order to secure the payment of the principal and inter- 
est of the said issue of income bonds and in order to correct the 
error aforesaid, made, executed, and delivered to said trustees a cer- 
tain other instrument in writing, bearing date on said last-men- 
tioned day, conveying to said trustees, in trust for the purposes pro- 
vided in and by said income mortgage, all and singular that part 
of the said railroad which is situated in and extending through the 
county of Montgomery, in the State of I[llinois, together with its 

equipments and appendages and the net income thereof, all 
32 of which by reference to said last-mentioned instrument will 
more fully and at large appear. 

Your orator further shows on information and belief that three 
thousand five hundred of said bonds so secured as aforesaid by said 
second or income mortgage have been issued and disposed of by 
said Toledo, Cincinnati & St. Louis Railroad Company and are now 
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in the hands of divers persons as owners thereof who are unknown 
to your orator. 

Your orator further shows that no interest has become or is now 
due and pavable on said last-mentioned bonds under the terms 
thereof and of said second mortgage owing to insufficiency of earn- 
ings, but that the principal of said bonds issued as aforesaid is a 
lien upon said property, rights. franchises, etc., of said Toledo, Cin- 
cinnati & St. Louis Railroad Company described in said mortgage 
next after the first mortgage hereinbefore described. 

9. Your orator further shows that in or about the month of Feb- 
ruary, 1582, the said corporation known as the Toledo, Cincinnati 

& St. Louis Railroad Company (of Indiana and Illinois), a 
30 coporation of the said States of Indiana and Illinois, and a 

certain other corporation known as the Frankfort, St. Louis 
& Toledo Railroad Company, claiming to be a corporation of the 
State of Indiana, and a corporation known as the Toledo, Delphos 
& Burlington Railroad Compauy, organized under the laws of Ohio 
and Indiana, entered into an agreement with each other, whereby 
said several corporations undertook, under the name of the Toledo, 
Cincinnati & St. Louis Railroad Company, to consolidate and unite 
all the lines of railroad of the Toledo, Cincinnati & St. Louis Rail- 
road Company (of Indiana and Illinois), including said railroad 
mortgaged as aforesaid, and of the Frankfort, St. Louis & Toledo 
Railroad Company, at their respective points of connection, and to 
consolidate the capital stock of the said respective companies under 
the laws of Ohio, Indiana, and Jllinois, and to transfer and vest in 
said consolidated company, under the name of the Toledo, Cinecin- 
nati & St. Louis Railroad Company, all the powers, privileges, iim- 
munities, and property, real, personal, and mixed, belonging to the 
respective companies parties to said agreement or consolidation, 

said consolidated company expressly recognizing and affirm- 
o4 ing the said several mortgages. hereinbefore mentioned and 

the said bonds and coupons secured thereby and assuming 
payment of the same. 

And your orator further shows that the said company formed by 
suid last-mentioned consolidation and known as the Toledo, Cin- 
cinnati & St. Louis Railroad Company had or claimed to have the 
power to and did construct or maintain and operate a railroad from 
the city of Toledo, in the State of Olnio, to the town of Delphos, in 
said State, and thence through the States of Indiana and Illinois 
into the city of East St. Louis, in Illinois, including the said rail- 
road mortgaged as aforesaid, and from said town of Delphos to 
Dayton, Ohio, and also a railroad from Dayton to Wellston, Jackson 
county, Ohio, and thence to Gallipolis, Gallia county, Ohio, and a 
branch at or near Ironton, Ohio; and also of the railroad formerly 
of the Iron Railroad Company in Lawrence county, Obio, with a 
branch extending from near Shakertown, Ohio, to a point at or near 
Lebanon, Ohio, to wit, Dodd’s, Warren county, Ohio, and a branch 

from Mercer to Shanesville, Ohio; and that on or about the 
30 5th day of May, 1883, the said Toledo, Cincinnati & St. Louis 
Railroad Company entered into a further agreement of con- 
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solidation with two corporations organized under the laws of the 
State of Ohio, known respectively as the Cincinnati Northern Ruil- 
road Company and the Spring Grove, Avondale & Cincinnati Rail- 
way Company, the first-named company owning or being engaged 
in constructing a railroad from Cincinnati, Ohio, to Waynesville, 
Warren county, Ohio, and the second-named company being the 
owner of a line of railroad from a point in Cineinnati to Spring 
Grove Cemetery, Hamilton county, Ohio, which had theretofore 
been leased to said Cincinnati Northern Railway Company, whereby 
said three corporations undertook to consolidate and unite all their 
said lines of railroad and to consolidate the capital stock of the said 
respective companies under the laws of Ohio, and to transfer to and 
vest in the said new consolidated company, under the name of the 
Toledo, Cincinnati & St. Louis Railroad Company (the defendant in 
this bill of complaint), all the powers, privileges, immunities, and 
property, real, personal, and mixed, belonging tu the respective 

companies parties to said agreement of consolidation, said 
36 consolidated company expressly recognizing and affirming 

the said several mortgages hereinbefore mentioned and the 
said bonds and coupons secured thereby and assuming payment of 
the same, the capital stock of said new consolidated company to be 
thirty millions of dollars, of which eleven millions was to be pre- 
ferred stock and the balance thereof to be common stock. 

Your orator further shows that it is informed and believes that 
said several agreements of consolidation were acted upon by said 
companies from said respective dates, although your orator says 
that it was not a party to said consolidations or either of them nor 
has it assented thereto or acquiesced therein; that the said consol- 
idated company has failed to pay the bonds or coupons as to which 
default has been made as aforesaid or any thereof. 

i 10. Your orator further shows that it is claimed by said defend- 
iy ant, ‘The Toledo, Cincinnati & St. Louis Railroad Company, that it 
| owns, by virtue of said last-mentioned consolidation, all the afore- 
| said property, rights, franchises, and assets of the said Toledo, Cin- 
cinnati & St. Louis Railroad Company mentioned and de- 
i o7 scribed in the two several mortgages aforesaid, and that the 
3 same have become subject to the debts and liabilities of said 
| consolidated company ; but your orator says that whatever rights, if 
any, in or to the same the said To'edo, Cincinnati & St. Louis Rail- 
road Company acquired by virtue of said consolidation, the same 
are subject and subordinate to the several mortgages hereinbefore 
stated, and that the railroad property, franchises, rights, and assets 
einbraced in and covered by said mortgages are not nor were they 
at the time of the said last-mentioned consolidation more than suf- 
ficient to pay the amount of all the bonds and interest secured 
thereon by the several mortgages hereinbefore mentioned. 
Your orator further shows that several of the constituent compa- 
nies forming the said consolidated corporation known as the Toledo, 
-Cincinnati & St. Louis Railroad Company heretofore executed 
various mortgages on the line of railway and property owned by 
them respectively to your orator, The Central Trust Company of New 
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York, as trustee, which said mortgages in the aggregate cover, as 
your orator is informed and believes, substantially all of the 
38 property of said defendant, The Toledo, Cincinnati & St. 
Louis Railroad Company, and that default bas been made in 
the payment of interest on all the bonds secured thereby except 
income bonds, and that said mortgages are as follows: 

|. First mortgage, Toledo, Delphos & Burlington Railroad Com- 
pany to Central Trust Company, trustee, dated January 17, 1880, to 
secure 81.250.000 of bonds, and covering the main line of said rail- 
road from Toledo to Kokomo, Indiana. 

2. First mortgage (terminal trust), Toledo, Delphos & Burlington 
Railroad Company to Ceutral Trust Company, as trustee, dated June 
Zl, ISS0, to secure $250,000 of bonds, and covering property in 
Toledo. 

3. First mortgage, Toledo, Delphos and Burlington Railroad 
Company to Central Trust Company, trustee, dated July 1, 1880, to 
secure $1,000,000 of bonds, and covering Dayton Division from Del- 
phos to Dayton. 

!. First mortgage, Toledo, Delphos & Burlington Railroad Com- 
pany to Central ‘Trust Comppany, trustee, dated May 16, 18381, to 
secure $250,000 of bonds, and covering Cincinnati Division from 
Shakertown to Lebanon, Ohio. 

5. First mortgage, Toledo, Delphos and Burlington Railroad Com- 

pany to Central Trust Company, trustee, dated May 16, 1881, 

ov to secure $2,250,000 of bonds, and covering Southeastern 
Division from Dayton Lo point at or near Ironton. 

6. First mortgage, [ron Ratlroad Company to Central Trust Com- 
pany, trustee, dated August 1, 1851, to secure $500,000 of bonds, 
covering lines in Lawrence county, Ohio. 

7. First mortgage, Cincinnati Northern Railway Company to 
Central Trust Company, trustee, dated October 1, 1880, to secure 
$1,000,000 of bonds, and covering line from Waynesville to Cincin- 
nat. 

8. First mortgage, Spring Grove, Avondale & Cincinnati Railway 
Company to Central Trust Company, trustee, dated May 25, 1881, 
to secure $1,000,000 of bonds, and covering line from Cincinnati to 
Spring Grove cemetery. 

9. The mortgage particularly described in the second paragraph 
of this bill: 

Your orator further shows that there are also other mortgages 
held by your orator, The Central Trust Company of New York, as 
trustee, and made by said several constituent railroad companies 
other than said Spring Grove, Avondale & Cincinnati Railway Com- 

pany to secure income bonds which are junior to the several 
40) first mortgages hereinbefore recited and which are liens upon 

the aforesaid divisions respectively, except that embraced in 
and covered by said terminal trust mortgage; that your orator, The 
Central Trust Company of New York, has commenced or is about 
to commence in courts of competent jurisdiction proper legal pro- 
ceedings or suits in equity to foreclose the said several mortgage 
liens and to procure the appointment of a receiver of each of said 
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separate lines covered by said respective mortgages; and that your 
orator is advised and believes that it will be for the interest of all 
the parties concerned, and especially of the several holders of the 
bonds and coupons secured by said several and respective mort- 
gages, that the accounts and affairs of each of the said several lines 
or divisions should be kept separate from each of the other divisions 
of said consolidated company, and that some one competent person 
should be appointed as receiver in each of the several suits or pro- 
ceedings so as aforesaid commenced or to be commenced by your 
orator as trustee as aforesaid. 
Your orator further says that, as it is informed and believes, the 
net earnings of some or one of the several divisions of the 
41 said Toledo, Cincinnati & St. Louis Railroad Company are 
sufficient, if kept separate, to pay the interest warrants or 
coupons of the first-mortgage bonds constituting a lien upon such 
separate division or divisions, but that the said Toledo, Cincinnati 
& St. Louis Railroad Company claims that the earnings of all the 
divisions of said road should go into the common fund of said con- 
solidated company, and that no account should be kept of the 


separate earnings and expenses of each division, and the earnings 


and income of all of said divisions are now and ever since said con- 
solidation have been received and taken by said consolidated com- 
pany, the said Toledo, Cincinnati and St. Louis Railroad Company, 
which is hopelessly insolvent, and appropriated to pay the expenses 
of said consolidated compary and wholly diverted from the pay- 
ment of the interest or any part thereof due upon the said bonds 
secured by the several mortgages hereinbefore described and _ re- 
ferred to; and your orator further shows that unless a separate 
account of the earnings and expenses of each of said divisions be 
carefully kept and preserved it will be impossible to ascertain 

whether any interest shall have become due and payable 
42 upon the income bonds heretofore mentioned or described ; 

that the defendant Braman has filed a bill in this court, 
claiming to have some interest in the railroad and property herein- 
before described, and is therefore made a party defendant in this 
suit. 

Wherefore and forasmuch as your orator is remediless in the 
premises at and by the rules of the common law and can only have 
relief in a court of equity, to the end, therefore, that the said de- 
fendants herein may be required to make answer respectively to all 
and singular the matters hereinbefore stated and charged as fully 
aud particularly as if the same were here repeated and they there- 
vuto particularly interrogated, but not under oath, answers under 
oath being hereby expressly waived ; that the said first mortgage 
may be adjudged and declared to be and to constitute a first lien 
upon the said line of railway of the Frankfort & State Line Rail- 
road Company, and that the rights and interest of your orator and 
its co-trustee and of the holders of said bonds and coupons secured 
by said mortgage in and to the said last-mentioned line of railway 
and in and to the capital stock of said last-mentioned company 
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may be ascertained, decreed, and determined; that the said 
43 mortgaged property, including said line of railway of the 
Frankfort & State Line Railroad Company and the said cap- 
ital stock and the rights and property described in the sixth para- 
graph of this bill, may be sold, at a judicial sale thereof, free from 
the claims of all parties hereto or of all persons whose interests are 
in any manner represented by any party hereto under the decree of 
this honorable court, and upon such terms and conditions as to the 
court shall seein meet and proper; that each aud all of said defend- 
ants and all persons in like situations with them or any of them, 
and all other persons claiming or to claim by, from, or under them 
or any of them, may from and by said sale be absolutely barred 
and foreclosed of and from all right and equity of redemption of, 
in, and to any and all of the property mentioned and described in 
this bill; that an aecount may be had and taken of the bonds se- 
cured by the said several mortgages of the said Toledo, Cincinnati & 
St. Louis Railroad Company and of the amount due on said first- 
mortgage bonds for principal and interest and of the amount due 
upou said income mortgage bonds; that out of the proceeds of such 
sale there may be paid the cost aud expenses thereof and a 
44 reasonable compensation to your orator aud its agents and 
attorneys lor services In connection therewith, and the amount 
of principal and interest due upon the said first-mortgage bonds and 
coupons; that the balance, if any, of said proceeds of sale, to the 
amount of said second-mortgage or income bonds, may be paid to 
said trustees for the holders of bonds secured by said income mort- 
gauge; and that if such proceeds be insufficient for the purposes 
aforesaid that the said defendants, The Toledo, Cincinnati & St. 
Louis Railroad Company of Lilinois, and. the Toledo, Cincinnati & 
St. Louis Railroad Cotnpany of Ohio, Indiana, and Illinois, and each 
of them, may be adjudged to be liable and may be required to pay 
to suid trustees the amount of any deficiency which may remain— 
after the application of said proceeds in the manner aforesaid; that 
pending this suit a receiver may be appointed, according to the 
course and practice of this court, with the usual powers of receivers 
in like cases, of all and singular of the mortgaged property and 
premises aud the property, franchises, equitable interests, things In 
auction, effects, moneys, receipts, bills, incomes, earnings, rights, 
priveleges, and immunities of said company connected with 
45 or reluting to said mortgaged premises, and of all the rolling 
stock, machinery, equipment, and other property incident to 
the same; that said several railroad corporations may be ordered 
and directed to transfer and deliver to said receiver all the property, 
real and personal, and all contracts, records and papers, bills, books 
of account, deeds, evidences, and muniments of title of or pertaining 
to said railroad in their respective hands or possession, and that said 
receiver may be authorized and directed to maintain and operate 
suid railroad and keep the same in proper repair, and to receive, 
collect, and preserve all the property, assets, and income mentioned 
or described and included in said first mortgage of said Toledo, Cin- 
cinnati & St. Louis Railroad Company, and that such other orders 
3—3dd | 
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or directions nay be made in respect to said receivership as may be 


equitable and proper; that an injunction may issue restraining the - 


defendants and each of them for interfering with, transferring, sell- 

ing, or disposing of any of the said mortgaged property, and from 

taking possession of, levying upon, or attempting to sell the same 
or any part thereof, and that your orator may have such 

46 other or further relief as the nature of the case may require 
and to your honors seem meet— 

May it please your honors to grant unto your orator a writ of sub- 
poena, to be directed to the said defendants, The Toledo, Cincinnati 
& St. Louis Railroad Company of Illinois, The Toledo, Cincinnati 
& St. Louis Railroad Company (of Ohio, Indiana, and Illinois), 
Thomas A. Hendricks, The Franktort & State Line Railroad Com- 
pany, and Grenville D. Braman, thereby commanding them and 
each of them, at a certain time and under a certain penalty therein 
to be named, to be and appear before your honors in this honorable 
court and then and there severally to answer all and singular the 
matters aforesaid (but not under oath) and to stand to, abide, and 
perform such other or further orders and decrees therein as to your 
honors shall seem meet. 

THE CENTRAL TRUST COMPANY OF 
NEW YORK, 
By BUTLER, STILLMAN & HUBBARD awnpb 
BAKER, HORD & HENDRICKS, 
Its Solicitors. 


47 And afterwards, at the November term of said court, on 
the 12th day of November, 1885, before the Honorable 

Walter Q. Gresham and William A. Woods, judges of said court, 

the following further proceedings in said cause were had, to wit: 


Comes now the Central Trust Company of New York, by Butler; 
Stillman and Hubbard and Baker, Hord and Hendricks, its solie- 
itors in this behalf, and said Edward F. Leonard, by C. W. Fair- 
banks and E. Daniels, his solicitors, and James M. Quigley, Halsey 
J. Boardman, and Warren D. Hobbs (successor to Charles W. Pierce), 
by McDonald, Builer & Mason, their solicitors, and the Toledo, Cin- 
cinnati and St. Louis Railroad Company of Ohio, Indiana, and 
Illinois and the Toledo, Cincinnati & St. Louis Railroad Company 
of Indiana and Illinois, by Henry D. Hyde, their solicitor, and the 
Frankfort and State Line Railroad Company, by Harris & Calkins, 
his solicitors,and John E. Smith and Elverton R. Chapman, by 
Harris & Calkins and F. Winter, their solicitors, and the Farmers’ 
Loan and Trust Company, by Turner, Lee and McClure, its solic- 
itors, arid the said Thomas A. Hendricks, in his own proper person, 
and the said Grenville D. Braman, being three times audibly called, 

comes not, but herein makes default,.and, it appearing that 
48 he had duly entered his appearance as defendant on August 

13, 1884, it is ordered and adjudged that the matters and 
things in the bill of complaint mentioned be as to him taken as 
true and confessed. | 
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And this cause, now coming on to be heard, is set down for hear- 
ing and final decree upon said bills of complaint and the exhibits 
therewith and the answers of said defendants respectively and upon 
the evidence taken and reported to_this court by the master; also 
the original mortgages in the bill of complaint mentioned and the 
master’s reports herein; and the court, having heard the same and 
the arguments of counsel and being sufficiently advised, finds that 
the material averments of said bills of complaint and said cross-bill 
of the Farmers’ Loan and Trust Company are true, and that the 
equity of this cause is with the complainants. 

First. And the court particularly finds from the pleadings, ex- 
hibits, and — aforesaid that heretofore, to wit, on and prior to the 
first day of January, 1879, there existed under the laws of the State 
of Indiana a corporation known as the Frankfort and Kokomo 
Railroad Company, owning a line of railroad extending from the 
city of Frankfort, in the county of Clinton, to Kokomo, in the 

county of Howard, all in the State of Indiana, being about 
49 twenty-five miles in length; that on or about said last-named 

day said company executed and issued its certain two hun- 
dred firsi-mortgage corporate bonds for the sum of one thousand 
dollars each, pavable on the first day of January, 1909, bearing in- 
terest at the rate of seven per cent. per annum, pavable semi- 
annually on the first days of January and July of each year, with a 
proviso in each of said bonds that in case of non-payment of any 
half-yearly installment of interest and the continuance of such de- 
fault for six months the principal of such a bond should become 
presently due and payable; that at the same time to secure the pay- 
ment of the payment of the principal and interest of said bonds said 
Frankfort and Kokomo Railroad Company executed, acknowledged, 
and delivered to said Farmers’ Loan and ‘Trust Company its certain 
deed of trust or mortgage upon its said: line of its said railroad ex- 
tending from said city of Frankfort to Kokomo, Indiana; that on 
and before the commencement of this suit one hundred and thirty 
of the two hundred bonds of said Toledo, Cincinnati & St. Louis 
Railroad Company of Indiana and Illinois hereinafter mentioned 

and the remainder thereof, to wit, seventy, are outstanding 
ov) in the hands of divers holders; that default has been made 

in the payment of the half year’s interest on said seventy 
bonds which fell due on the Ist day of July, 1883, and in the pay- 
ment of each subsequent installment of interest thereon ; that there 
is now due and owing as principal and interest on said seventy 
bonds to said Farmers’ Loan and Trust Company, as trustee for the 
holders of said bonds, the sum of eighty-five thousand one hundred 
and eight dollars and twelve cents. 

Second. And the court further finds that afterwards said Frank- 
fort and Kokomo Railroad Company became consol dated with eer- 
tain other railroad companies of the States of [ndiana and Illinois; 
that said consolidated corporation was created and organized for the 
purpose of constructing, owning, and operating a line of railroad 
between a connection with a certain other railroad, kuown as the 
Toledo, Delphos and Burlington railroad, in the city of Kokomo, 
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Howard county, in the State of Indiana, and extending thence 
through the counties of Howard, Clinton, Tippecanoe, Montgomery, 
Fountain, Parke, and Vermillion, in the State of Indiana, and the 
counties of Vermillion, Edgar, Douglass, Coles, Cumberland, Shelby, 
La Fayette, Bond, Madison, and St. Clair, in the State of Illi- 
ol nois, to the city of East St. Louis, in St. Ciair county, Illinois. 
That it was the purpose and intention of the directors and 
stockholders of said The Toledo, Cincinnati and St. Louis Railroad 
Company of Indiana and Illinois to obtain through a connection or 
union of the road of said last-named company with said Toledo, 
Delphos and Burlington railroad a continuous line of railroad ex- 
tending from the city of Toledo, in the State of Ohio, to said city of 
East St. Louis, in the State of I}linois. 

That afterwards, to wit,on the 23d day of July, 1881],said Toledo, 
Cincinnati and St. Louis Railroad Company of Indiana and Illinois 
executed, under its corporate seal, its three thousand negotiable 
corporate bonds for the sum of one thousand dollars each, dated the 
23d day of July, 1881, payable in gold coin of the United States on 
the Ist day of July, 1921, with interest at the rate of six per cent. 
per annum, payable semi-annually on the Ist days of January and 
July of each year, in gold coin, at the city of New York or London, 
England, each of said bonds having interest warrants or coupons 
for thirty dollars each for the payment of interest. 

That to secure the payment of the interest and principal of 

52 all of said bonds equally and without preference said Toledo, 
Cincinnati and St. Louis Railroad Company of Indiana and 
[Illinois did on said 23d day of July, 1881, execute and deliver to the 
complainant, The Central Trust Company of New York, and the de- 
fendant, Thomas A. Hendricks, as trustees for the holders of said 
bonds, its certain indenture of trust and mortgage whereby it 
granted, conveyed, and confirmed to said trustees, their heirs or sue- 
cessors forever, in trust, all and singular the line of railruad of said 
party of the first part, as the same then was or might thereafter be 
eonstructed, between a connection with the Toledo, Delphos and 
Burlington railroad in the city of Kokomo, Howard county, State of 
Indiana, and extending thence through the counties of Howard, 
Clinton, Tippecanoe, Montgomery, Fountain, Parke, and Vermillion, 
in the State of Indiana, and the counties of Vermillion, Edgar, 
Douglass, Coles, Cumberland, Shelby, Fayette, Bond, Madison. and 
St. Clair, in the State of Illinois, to the city of East St. Louis, in St. 
Clair county, Illinois, being about two hundred and sey enty miles 
in length, together with all and singular the right of way, road bed, 
made or to be made, its track, laid or to be laid, between the termi- 
nal points aforesaid, together with all the stations, depot 

53 grounds, rails, fences, bridges, sidings, engine-houses, machine 
shops, buildings, erections In any way then owned or to be 
thereafter acquired or then or thereafter appertaining unto said de- 
scribed line of railroad between said points, together with all ma- 
chinery, supplies, toois, and fixtures then or at any time thereafter 
held, owned, or acquired by said Toledo, Cincinnati and St. Louis 
Railroad Company for use in connection with its line of railroad 
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aforesaid between said points, and all its depot grounds, vards, 
sidings, turnouts, sheds, machine shops, leasehold rights then and 
thereafter owned by said Toledo, Cincinnati and St. Louis Railroad 
Company in connection with its line of railroad aforesaid between 
said points, together with all and singular the powers and franchises 
thereto belonging, and the tolls, income, and revenue to be received 
or derived therefrom. 

That said indenture of trust or mortgage was conditioned for the 
punctual payment of each installment of interest and the principal 
of all said three thousand bonds as the same should respectively 
mature; that on said 23d day of July, 1881, said Toledo, Cincinnati 
and St. Louis Railroad Company of Indiana and Illinois executed 

to the same trustees a certain other indenture of trust and 
o4 mortgage, whereby it grented and conveyed to said trustees 

in trust all the railroad property, rights, franchises, goods, 
and chattels described or mentioned in the above-described mort- 
gage and the net Income thereof to secure the payment at maturity 
of the principal of its three thousand five hundred other corporate 
bonds known as income bonds, 2,500 thereof for one thousand dol- 
lars each and one thousand thereof for five hundred dollars each, 
pavable on the Ist day of April, 1921, and of such interest on said 
bonds as night become due thereon according to the terms of said 
bonds and indenture; that it was by said last-mentioned indenture 
expressly agreed that interest upou said coupons was not to be due 
and pavable except out of net earnings of said railroad company 
applicable to such purpose, 

That at the time of the exeeution and delivery of said two in- 
‘ dentures of trust and mortgage the railroad of said Toledo, Cincin- 
nati and St. Louis Railroad Company extended and still extends 
through the county of Montgomery, in the State of Illinois, in addi- 
tion to the counties named in said indentures, but that the name of 

said county was tnadvertently omitted from the description 
55 of said railroad, and that subsequently and before the com- 

mencement of this suit and in order to correct said error in 
description a mortgage supplemental to each of the foregoing mort- 
gages or deeds of trust was executed and delivered to said trustees 
by said Toledo, Cincinnati and St. Louis Railroad Company, whereby 
the lien of each of said first-nuamed mortgages or deeds of trust 
was extended over that portion of said railroad extending through 
said Montgomery county the same as though that county had been 
named in said first two mortgages respectively. 

That said first two mortgages were duly recorded in all the coun- 
ties in the States of Indiana and Illinois through which said rail- 
road extends, and that said two supplemental mortgages were duly 
recorded in said Montgomery county, [ilinols. 

That of the three thousand bonds secured by said first-named in- 
denture of trust and mortgage executed by said Toledo, Cincinnati 
and St. Louis Railroad Company twenty-nine hundred and thirty 
bonds, amounting to $2,930,000 of principal, were sold and issued 
and are now outstanding in the hands of divers persons and corpo- 
rations. 
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That all of the 3,500 bonds, amounting in the aggregate to 

56 $3,000,000 of principal, secured by said second mortgage of 

said Toledo, Cincinnati & St. Louis Railroad Company have 

been sold and issued and are now outstanding in the bands of divers 
persons and corporations, but that no interest is due thereon. 

That said Toledo, Cincinnati and St. Louis Railroad Company 
made default in the payment of its interest coupons pertaining to 
all said 2,930 outstanding bonds secured by its said first-named 
mortgage that fell due January Ist, 1883, July 1, 1883, and January 
1, 1884, before the commencement of this suit, and that it has in 
like manner made default in the payment of all coupons that have 
matured since that time, to wit, July 1, 1884, January 1, 1885, and 
July 1, 1885. 

That said interest coupons so overdue and unpaid amount, with 
the interest. thereon, to the sum of six hundred and thirty-nine 
thousand six hundred and fifteen dollars and thirty-six cents. 

Third. The court further finds that so much of said line of rail- 
road, described in the aforesaid mortgages, as lies between the city 
of Frankfort, Clinton county, Indiana, and the line dividing the 

States of Indiana and I]linois, being about sixty-seven miles 
o7 in length, was constructed by a company known as the West- 

ern Construction Company under a written contract entered 
into between it and said Frankfort and State Line Railroad Com- 
pany on the 3lst of August, 1880, except eleven aud 3-tenths miles 
that had theretofore been built. 

That it was intended by both parties to the contract that the road 
to be constructed should become by consolidation a portion of a 
continuous line of narrow-gauge railroad extending from ‘Toledo, 
Ohio, to East St. Louis, Illinois. 

That in the contract it was provided, among other things, that as 
payment for the labor and expense of construction the Frankfort 
and State Line Railroad Company should make and deliver to the 
construction company its corporate seven per cent. bonds, at the 
rate of ten thousand dollars for each mile of the road, secured by a 
first mortgage on the road, and should also deliver to it certificates 
for all the shares of its capital stock as fully paid up, except. so 
many shares thereof as might be found necessary to fill individual 
and municipal subscriptions thereto. 

That the total number of the shares of capital stock of said Frank- 

fort and State Line Railroad Company amounted at their 
08 par value to $2,000,000, and that said construction company 

received thereof on its suid contract a number of shares, 
amounting at their par value to $1.800,000. 

In and by said contract it was, among other things, provided that 
the bonds so to be paid and delivered to said construction company 
should bear interest at the rate of seven per centum per annum, 
payable semi-annually on the first days of January aud July of each 
year, beginning on the Ist day of January, 1881, and should be se- 
cured by a first mortgage on all the property, both real and personal, 
of said railroad company. 

That said construction company afterwards pledged ul! the shares 
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of capital stock so received by it to secure debts owing by it to sub- 
contractors for work done and material furnished in the construction 
of said Frankfort and State Line railroad and other portions of said 
Toledo, Cincinnati, and St. Louis railroad ; that by a written con- 
tract afterwards, to wit, on the 20 day of April, 1883, entered into 
between the Toledo, Cincinnati and St. Louis Railroad Company, a 
corporation of the States of Olio, Indiana, and Illinois, hereinafter 
mentioned, said Frankfort and State Line Railroad Company, and 

suid Western Construction Company and others it was stipu- 
59 lated and agreed, among other things, in substance and effect 

that said ‘Toledo, Cincinnati and St. Louis Railroad Company 
should assume and pay all the debts of said Western Construction 
Company for which said capital stock was so pledged, and that upon 
such payment all said $1,800,000 of capital stock should become the 
property of said Toledo, Cincinnati and St. Louis Railroad Company, 
and that the same might be used for the purpose of effecting a con- 
solidation of said last-named company with said Frankfort and State 
Line Railroad Company, said capital stock meanwhile remaining 
in pledge as a security for such payment. 

That said Toledo, Cincinnati and St. Louis Railroad Company 
failed prior to the commencement of this suit and the appointment 
of a receiver herein to pay said debts so assumed by it; that the 
receiver has, under the authority of the court, paid all the debts so 
assumed by said Toledo, Cincinnati and St. Louis Railroad Com- 
pany for w hich said capital stock was so pledged, amounting in all — 
bs , by making and delivering to the respective creditors receiver's 

certificates there for, which are a lien upon said line of railroad 
60 extending from Kokomo to East St. Louis, and as further se- 

curity for the payment of which. he received and now holds 
the the certificates for all said $1,800,000 of capital stock, and after 
payment of said receiver's certificates he will hold said capital stock 
subject to the order of the court. 

It is further found that after the making of said contract of August 
3ist, 1880, by the Western Construction Company and the Toledo, 
Cincinnati and St. Louis Railroad Company of indiana and Illinois 
for the construction of the road of the latter company and before 
said road was constructed, tu wit, on the 9th day of June, 1881, said 
Western Construction Company and said Toledo, Cincinnati and St. 
Louis Railroad Company of Indiana and Illinois entered into a 
written coutract by which said construction — agreed to build and 
construct the entire line of said railroad company from said city of 
Kokomo, Indiana, to said city of East St. Louis, Illinois, through 
the counties and pli .ces mentioned in the aforesaid mortgage, a dis- 
tunce of about 270 miles. As payment for the labor and: expense of 
construction Hes Toledo, Cincinnati and St. Louis Railroad Com- 
pany agreed tu execute and deliver te the construction company its 

corporate first-nortgage bonds to the amount of $3,000,000, 

61 and its second-mortgage income bonds to the amount of 
$3,000,000, and its capital stock amounting at its par value 

to $4,000,000 ; that the specifications as to the manner and char- 
acter of the construction of said line of railroad were substantially 
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the same as those contained in said contract of August 31, 1880, for 
the construction of said Frankfort and State Line railroad. 

That the line of said last-named road was coincident with so 
much of the proposed line of said Toledo, Cincinnati and St. Louis 
railroad from: Kokomo to East St. Louis and was intended as a part 
thereof, and the construction thereof was continued and completed 
as in part performance of said contract of June 9, 1851, with the 
knowledge and acquiescence of said Toledo, Cincinnati and St. Louis 
Railroad Company and of said Frankfort and State Line Railroad 
Company. | 

That after the making of said construction contract of June 9th, 
1881, it was agreed by and between said Toledo, Cincinnati and St. 
Louis Railroad Company that the bonds and mortgage of the said 
Toledo, Cincinnati & St. Louis Railroad Company herein first 

above mentioned should be executed and said entire line 
62 built with the proceeds of sales of the bonds, and that the 

separate mortgage on said Frankfort and State Line railroad 
provided for in said construction contract of August 31, 1880, should 
not be executed, inasmuch that it was believed that bounds secured 
by a general first mortgage — the entire line could be sold more 
advantageously in the market than bonds secured by divisional or 
sectional mortgages; that thereupon, with the acquiescence and 
consent of said Frankfort and Siate Line Railroad Company, the 
bonds and mortgages hereinabove mentioned were executed, and 
with moneys derived from the sale of said bonds said Frankfort and 
State Line railroad was built. 

That upon the completion by said Western Construction Cotn- 
pany of said Frankfort and State Line road, to wit, in the spring of 
1882, the same was, by said Frankfort and State Line Railroad 
Company, turned over to and placed in full possession of said To- 
ledo, Cincinnati and St. Louis Railroad Company of Indiana and 
Illinois as its property and as a part of its said line of railroad ex- 
tending from the said city of Kokomo to said city of East St. Louis, 

from and after which time and until taken possession of by 
63 the receiver herein the same remained in the exclusive pos- 

session of said last-named company and was used and op- 
erated by it as a part of the suid line. 

That a legal consolidation of said Frankfort and State Line Rail- 
road Company and said Toledo, Cincinnati and St. Louis Railroad 
Company of Indiana and Illinois was not made for the reason that 
said cowpanies and said construction company were advised by 
counsel that such consolidation might operate a forfeiture of certain 
local aids or municipal subscriptions to the capital stock of said 
Frankfort and State Line Railroad Company; but it was still in- 
tended by said companies that such consolidation should be made 
and that said $1,800,000 of the capital stock of said Frankfort and 
State Line Railroad Company should be used and voted for that 
purpose. 

That it was known to the directors and active promoters of said 
Frankfort and State Line Railroad Company that its road was be- 
ing built with moneys derived from the sale of said bonds of the 
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Toledo, Cincinnati and St. Louis Railroad Company secured by 
said mortgage embracing its line instead of moneys obtained 

64 by mortgage bonds provided for in said construction contract 
of August 31, 1880. 

[t is found that said Central Trust Company of New York 
and said Thomas A. Hendricks, as trustees for the holders of said 
2,930 bonds now outstanding, secured by said first above mentioned 
mortgage, and for their benefit, have in equity a lien on said Frank- 
fort and State Line railroad, and that the purchaser or purchasers 
of said mortgaged premises under this decree will, by virtue of such 
purchase, be entitled to take, hold, and own said $1,800,000 of the 
capital stock of said Frankfort and State Line Railroad Company. 

Fourth. And the court further finds that afterwards, to wit, on 
the Ist day of March, 1882, said Toledo, Cincinnati and St. Louis 
Railroad Company of Indiana and Illinois and two certain other 
railroad corporations, viz., the Toledo, Delphos and Burlington 
Railroad Company, a corporation of the States of Ohio and Indiana, 
and the Frankfort, St. Louis and Toledo Railroad Company, a cor- 
poration of the State of Indiana, owning together a line of railroad 
extending from Toledo, Ohio, to East St. Louis, Illinois, by written 
articles of agreement duly made, executed, and authorized, became 

consolidated into one corporation under the name of The 
695 Toledo, Cincinnati and St. Louis Railroad Company, the 
principal defendant herein. 

That the said consolidated corporation became thereby possessed 
of all the rights, privileges, and franchises of said constituent com- 
panies and of all their property of every kind, and also became 
liable for all their debts and obligations of whatever name or kind, 

In and by said articles of consolidation all issues of bonds and 
mortgages securing the same there-fore made by said Toledo, Cin- 
cinnati and St. Louis Railroad Company of Indiana and Illinois 
were expressly ratified and confirmed. 

It is therefore finally ordered, adjudged, and decreed by the court 
that the defendant, The Toledo, Cincinnati and St. Louis Railroad 
Company, do pay to the Central Trust Company of New York and 
Thomas A. Hendricks, as such trustees, the said sum due upon the 
unpaid and overdue interest coupons appertaining to the bonds se- 
cured by said first-mentioned mortgage of the Toledo, Cincinnati 
and St. Louis Railroad Company of Indiana and Illinois, to wit, said 
sum of six hundred and thirty-five thousand six hundred and fifteen 

dollars and thirty-six cents, with interest thereon at the rate of 
66 six per cent. per annum, together with the costs of this suit, 

taxed at —, within five days from the and after the entry of 
this decree, and that in default of such payment within such time by 
said defendant, then and in that case said second or income mort- 
gage bondholders shall have the privilege within the next succeed- 
ing five days of making such payment, and in default of such pay- 
ment by any of said defendants or by said bondholders all equity of 
redein ption of said defendant- herein and of each and every of them 
in and to the line of railroad and other mortgaged property herein- 
above described as conveyed to said trustees in trust by said indenture 
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: | of trust or mortgage executed to them by said Toledo, Cincinnati and 

Ee St. Louis Railroad Company of Indiana and Illinois on the 23d 

3 | day of July, 1881, be forever barred and foreclosed, and that all and 

3 ' singular of the said mortgaged premises, rights, and franchises be 

3 i sold as hereinafter ordered and directed and as an entirety, the 

4 | same being, in. the opinion of the court, not susceptible of sale in 

; i parts without prejudice to all parties interested therein. 

> i | It is further ordered, adjudged, and decreed that upon the 
3 } 67 sale herein ordered and upon the delivery to the purchaser : 
iH | or purchasers of the possession of the mortgaged premises the } 
3 i receiver shall assign and deliver to him or them as his or their 
4 4] __- property the certificates representing one million eight hundred 

; | thousand dollars of the capital stock of the Frankfort and State Line 


4 Railroad Company. 
a And it is further ordered and adjudged and decreed that the pur- 
oo chaser or purchasers of said mortgaged premises shall have ali the 
| rights, privileges, and benefits in respect to the terminal property at 
East St. Louis reserved tosuch purchaser or purchasers by the order 
and decree of this court made and entered herein on the 14th day 
of September, 1885. 

Said sale shall be without relief from valuation or appraisement 
laws and free from all right of redemption, and shall be made by 


3 William P. Fishback and John MeNulta, special masters in chan- 
' | cery now here appointed to make the same, and a certified copy of 

gy ; this decree delivered to them shall be their authority for making > 
| the sale. 


It is further ordered, adjudged, and decreed that said masters 
f in chancery shall give previous notice of the time, place, and 
i 68 terms of such sale by advertisement in one newspaper pub- 
| lished in the city of New York, State of New York; one in 
the city of Boston, Massachusetts; one in the city of Indianapolis, 
| Indiana, and one in the city of Springfield, Illinois, once a week 
| for four consecutive weeks. The first such publication shall not be 
| less than tiirty days before theday of sale. Said sale shall be made 
| by public auction to the highest bidder at the door of the United 
States circuit court room, in the city of Indianapolis, Marion county, 
| Indiana. ‘The said masters are hereby ordered to require a deposit 
i of fifty thousand dollars by each and every separate bidder or by 
| any number of bidders uniting in one bid before receiving any bid 
from such person or persons; which deposit shall be forfeited to ' 
the nse of the trust in the hands of said trustees if the bidders to , 
| whom the property shall be struck off shall fail to pay or to com- 
| plete said purchase. 
It is further ordered, adjudged, and decreed that within twenty 
days from and after the confirmation of such sale the purchaser or 
purchasers of shall pay of the unpaid purchase-money a sum 
69 sufficient, together with said deposit of fifty thousand dollars, 
to pay aud discharge the court costs, the masters’ fees, so- 
licitors’ and counsel fees, and the claims and debts, including taxes 
legally due on the property, which shall have been then found and 
finally adjudged to be due and payable as court and receiver's in- 
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debtedness aud to be paramount in equity to the lien of said in- 
denture of trust or mortgage herein decreed to be foreclosed except- 
ing such final decrees for the payment of moneys out of said fund 
as may have been superseded by and upon proper appeal, and upon 
such payment by such purchaser or purchasers he or they shall be 
let into the possession, use, and enjoyment of the said railroad and 
property, subject to the conditions and stipulations hereinafter con- 
tained. 

Upon confirmation of any sale to be made under this decree and 
upon payment within twenty days thereafter of such part of the 
purchase-money as may be required to comply with the provisions 
and directions of this decree the master- shall make, execute, and 

deliver to the purchaser or purchasers a deed conveying to 
70 him or them all and singular the mortgaged premises and 

franchises so sold and purchased. Said deed shall contain an 
express stipulation reserving to the court, and the court does hereby 
reserve, full power, upon default of the purchaser or purchasers in 
complying with any of the provisions or requirements of this de- 
cree respecting payment of the purchase-money, to retake, through 
its receiver, possession of all or any part of the mortgaged premises 
sv sold and forthwith sell the same or any part thereof upon its 
order to that effect made and entered. 

Said deed shall also contain a stipulation that the purchaser or 
purchasers or his or their assigns shall forthwith yield possession of 
the said mortgaged premises in compliance with such order of court 
to be made upon default in the payment of purchase-money. Upon 
the delivery of said deed by the masters tu the purchaser the re- 
ceiver and all persons acting by or under his authority shall deliver 
possession to the purchaser or purchasers on production of the mas- 
ters’ deed or other proper evidence of the execution and delivery 
thereof of all said mortgaged premises, and shall also surrender 

and deliver up to such purchaser or purchasers all books of 
71 account and records in his hands as such receiver. 

The residue of the purchase-money not required to make 
the payments hereinbefore required to be made prior to the 
delivery of possession shall be paid by the purchaser or pur- 
chasers from time — as paramount claims against the funds may be 
finally ascertained by decree of this court, such payment to be made 
upon twenty days’ notice by the master-, pursuant to the order of 
the court to that effect entered requiring sach payment, until the 
entire purchase-money shall have been paid. 

If any surplus of the purchase-money shall remain after full pay- 
ment of court and receiver’s indebtedness the same shall be dis- 
tributed pro rata upon the coupons and bonds secured by the in- 
denture of trust and mortgage hereby foreclosed : 

Provided, however, in cause said mortgaged premises shall bring 
at such sale a price per mile exceeding ten thousand dollars and in- 
terest thereon at the rate of seven per centum per annum from the 
first day of January, A. D. 1881, then it is ordered that the masters 

making the sale shall bring into court all such excess rep- 
72 resenting said sixty-seven miles of road known as the Frank- 
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fort and State Line railroad to abide the further order of the court 
as to the disposition thereof. 

If any surplus shall remain after full payment of said overdue 
coupons and bonds secured by said first-named mortgage of July 23, 
1881, such surplus so remaining shall be distributed pro rata upon 
said thirty-five hundred income bonds. 

In making pavment of any surplus of purchase-money that may 
be left after full payment of costs, allowances, and court and receiver's 
indebtedness the purchaser or purchasers shall have the privilege 
of paying such surplus with the interest coupons and bonds to which 
the same may be applicable, as hereinabove provided, at such price 
as the holder thereof would be entitled to receive in cash if the 
entire purchase-money were paid in cash. 

The holder or owner of any claim finally adjudged or conceded 
to be due and payable out of said fund prior to said mortgaged 
bonds and coupons who may become a bidder at such sale shall 

have the privilege of turning in his said claim as part of the 
73 purchase-money at such price or sum as he would be entitled 
to receive thereon out of the proceeds of sale. 

To the end that all just claims against said property may be 
speedily adjusted aud allowed (hat all persons, firms, and corpora- 
tions having or asserting any claim against said property accrued 
while said property has been in the possession of the court whose 
claim or claims have not already been presented and filed shall, 
within sixty days after the entry of this decree, present and file in 
this court such claim or claims, showing upon its face when and 
where it accrued and upon what it is founded; and it is directed 
that the master, in his notice of sale, as hereinabove required, shall 
make proper mention of this order, which shall be all the notice 
thereof required to be given, and all persons, firms, and corporations 
not having filed their claims within sixty days, as herein provided, 
shall be, and they are hereby, barred and foreclosed. 

But this order shall not apply to operatives or employés rendering 
or having rendered services to the receiver herein whose naines and 

services appear on the pay-rolls of the receiver. 
74 The distribution of the proceeds of the sale of said railroad 
and mortgaged premises under this decree shall be as foliows: 

First. The court costs and masters’ fees as the same may hereafter 
be ascertained. 

Second. To said Farmers’ Loan and Trust Company said sum of 
eighty-five thousand one hundred and eight dollars and twelve cents 
due on said bonds and coupons of said Frankfort and Kokomo Rail- 
road Company. 

Third. To court and receiver’s indebtedness and solicitors’ and 
counsel fees. 

Fourth. Pro rata distribution upon upon the coupons and bonds 
secured by the indenture and mortgage by this decree foreclosed. 


Fifth. Pro rata distribution upon the income bonds hereinbefore 
: - Leave is hereby reserved to said trustees and to the purchaser or 


ers at the foreclosure sale under this decree to appeal from 


PI Bite. 2 perez 


colette EP pati, gee 


ee Re lI se. 8 0 ee 


ain aan 


SYLVESTER H. KNEELAND VS. LAWRENCE BROTHERS & CO. 29 


any order or final decree made by the court directing the payment 
of claims as prior and paramount to said mortgage bonds and cou- 
pons. 
It is ordered that the clerk of this court do forthwith make 
75 and deliver to the circuit court of the United States for the 
southern district of Illinois a certified copy of this decree. 

And it is further ordered that any or either of the parties to this 
cause may apply to the court for such other and further directions 
at the foot of this decree as may be necessary to carry it into effect 
according to its true intent and meaning. 

The counsel for the defendants, The Frankfort and State Line Rail- 
road Company and John 8. Smith and Elverton R. Chapman, re- 
quested and moved the court to insert in the foregoing decree a 
provision requiring the Toledo, Cincinnati and St. Louis Railroad 
Company to return to the possession of the Frankfort and State Line 
Railroad Company certain rolling stock and tools that had been de- 
livered by said last-named company to said first-named company at 
the time of the delivery of possession of said Frankfort and State 
Line road, said property being described by the witness James H. 
Rice as the following: “ One locomotive, 3 or 4 flat cars—construe- 
tion -ars—and several hand push cars and some tools;” which mo- 

tion and request was disallowed by the court. 
76 And thereupon said Frankfort and State Line Railroad 
Company and said John S. Smith and said Elverton R. Chap- 
nan prayed an appeal from this decree to the Supreme Court. 

And thereupon the complainants made a counter-motion that 
Smith and Chapman, not being proper parties to this suit, be dis- 
missed therefrom as defendants; which counter-motion was dis- 
ullowed by the court; and the court granted said prayer for an ap- 
peal upon condition that the appellants file a supersedeas bond, 
with sufficient sureties, to be approved by the court, in the sum of 
eight hundred thousand dollars and a cost bond in the sum of one 
thousand dollars. 


And afterwards, to wit, at the November term, on the 30th day of 
Decem ber, 1885, before the Honorable Walter Q. Gresham and Hon- 
orable William A. Woods, judges as aforesaid of said court, the fol- 
lowing further proceedings in the above-entitled cause were lad, to 
wit: 

Comes now William P. Fishback and John MeNulta, the special 
masters appointed herein and charged with the duty of making the 
sale, and file their report of sale herein in the words following, to 
wit: 
77 To the honorable court : 

The undersigned, William P. Fishback and John MeNulta, 
the special masters appointed herein and charged with the duty of 
making the sale herein, according to the directions of the several 
orders and decrees made in the above-entitled cause in the circuit 
court of the United States for the district of Indiana and the south- 
ern district of Illinois, respectfully report to the court as follows : 
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. Pursuant to said orders and decrees, notice of the time, place, and 
a terms of sale was given by publication of said notice as follows: 
Z In the Daily New York Evening Post, a daily newspaper of gen- 
a ) eral circulation printed and published in the city of New York, 
E. f Stateof New York,on the days following, viz: Nev. 28th, Dee. Sth, 
4 if 12th, 19th, and 26th, A. D. 1885. 
qa if In the Daily Springfield, Illinois, Journal, a daily news- : 
x if 78 paper of general circulation printed and published in the 
a : city of Springfield, State of Illinois, on the days following, 
3% j viz: Nov. 28th, Dee. 5th, 12th, 19th, aud 26th, A. D. 1885. 4 
a i In the Daily Indianapolis Journal, a daily newspaper of general 
{ circulation printed and published in the city of Indianapolis, State 
of Indiana, on the days following. viz: Nov. 28th, Dee. Sth, 12th, 
19th, and 26th, A. D. 1885. 

In the Daily Boston Journal, a daily newspaper of general ciren- 
lation printed and published in the city of Boston, State of Mas- 
sachusetts, on the days following, viz: Noy. 28th, Dee. 5th, 12th, 
19th, and 26th, A. D. 1885. 

The publication of this said notice in each and all of said news- 

‘papers began at least thirty days prior to the time of sale, and 
79 said notice was to the effect that said sale would take place 
4 i at the door of the United States circuit court room on Wednes- 
ie i day, the 30th day of December, A. D. 1885, at 12 o’clock m. of said 
"4 day. 

Copies of said notices as published in said newspapers, accom- L 
panied by affidavits showing the publication thereof, are filed here- 
i with and made part of this report. 

After having given said notice in the manner aforesaid, and pur- 
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suant thereto, and in obedience to the several decrees and orders of 
‘| suid courts in that behalf, the undersigued, special masters, attended 
i in person at the said city of Indianapolis, county of Marion and 
| State of Indiana, and at the door of the United States circuit court 


| room for the district of Indiana, upon the day appointed and at the 

hour named in said notice of sale, and, in the presence of a number 

| of persons attending said sale and having the opportunity to 

| 80 bid thereat, did then and there at public outery openly offer 
and expose to sale, upon the terms and provisions of said de- 

erees and orders of said courts and said notice of sale, as an entirety 

all and singular the entire railroad of the Toledo, Cincinnati and i 

St. Louis Railroad Company extending from the city uf Kokomo, 

in the State of Indiana, to the city of East St. Louis, in the State of 

Illinois, with all its franchises, rights, and privileges as described 

in the printed paper which was read by the’ special masters at the 

time and in the hearing of the persons so assembled, to wit: 


Masters’ Sale of the Toledo, Cincinnati & St. Louis Railroad from 
Kokomo to East St. Louis, Commonly Known as the St. Louis Di- 


In obedience to an order of sale issued out of the cireuit court of 
the United States for the district of Indiana upon a decree 
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81 rendered in a cause wherein The Central Trust Company of 

New York, Edward F. Leonard, James M. Quigley, and others 
were complainants and The Toledo, Cincinnati & St. Louis Railroad 
Company of Ohio, Indiana, and Illinois and others were defend- 
ants, and of a like decree rendered by the cireuit court of the United 
States for the southern district of Illinois in an ancillary cause 
wherein The Central Trust Company of New York and Thomas A. 
Hendricks were complainants and The Toledo, Cincinnati & St. 
Louis Railroad Company of Ohio, Indiana, and Illinois and others 
were defendants, in which a decree of foreclosure has been entered 
in each of said courts upon certain mortgages and trust deeds ex- 
ecuted by the Toledo, Cincinnati & St. Louis Railroad Company to 
the Central Trust Company of New York and Thomas A. Hen- 

dricks, as trustees, on the 23d day of July, A. D. 1881, the 
82 undersigned, special masters appointed by the said courts, 

will offer for sale at public auction to the highest bidder, at 
the door of the United States circuit court room, in the city of In- 
dianapolis, Marion county, Indiana, on Wednesday, the 30th day of 
December, A. D. 1885, at 12 o’clock noon of said day, all the follow- 
ing-deseribed property, namely: 

All and singular the line of railroad between a connection with 
the Toledo, Delphos and Burlington railroad in the city of Kokomo, 
Howard county, State of Indiana, and extending thence through 
the counties of Howard, Clinton, Tippecanoe, Montgomery, Fount- 
ain, Parke, Vermillion, in the State of Indiana, and the counties 
of Vermillion, Edgar, Douglas, Coles, Cumberland, Shelby, Fayette, 
Bond, Madison, Montgomery, and St. Clair, in the State of Lilinois, 
to the city of East St. Louis, in St. Clair county, L[llinois, being 

about two hundred and seventy miles in length, together 
83 with all and singular the right of way, road-bed, and track 

laid between the terminal points aforesaid, together with all 
the stations, depot grounds, rails, fences, bridges, sidings, engine- 
houses, machine shops, buildings, and erections In any way apper- 
tuining unto said line of-.described railroad between said points, 
together with all machinery, supplies, tools, and fixtures owned by 
the said Toledo, Cincinnati & St. Louis Railroad Company for use 
in connection with the line of railroad aforesaid between said points, 
und all its depot grounds, yards, sidings, turnouts, sheds, machine 
shops, and leasehold rights in connection with said line of railroad 
between said points, together with all and singular the powers and 
franchises thereto belonging, and the tolls, income, and revenue to 
be received or derived therefrom. 

All of said railroad property above described to be sold, with its 

appurtenances, as an entirety and without relicf from valua- 
84 tion or appraisement laws and free from all right of redemp- 
Lion. 

The purchaser of said mortgage- premises shall have all the rights, 
privileges, and benefits in respect of the terminal property at East 
St. Louis reserved to such purchaser or purchasers by the order and 
decree of said circuit court of the United States for the district of 
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Indiana made and entered herein on the 14th day of September, 
1885. | 
A deposit of fifty thousand dollars will be required from each and 
every separate bidder or by any number of bidders ‘uniting in one 
bid before receiving any bid from such person or persons, which 
deposit will be forfeited to the use of the trust in the hands of said 
trustees if the bidders to whom the property shall be struck off shall 
fail to pay or complete said purchase. 
No bid will be received for a less sum than nine hundred thou- 
sand dollars. 
85 Within twenty days from and after the confirmation of 
such sale the purchaser or purchasers shall pay of the un- 
paid purchase-money a sum sufficient, together with the said deposit 
of fifty thousand dollars, to pay and discharge the court costs, mas- 


ters’ fees, solicitors’ and counsel fees, and the claims and debts, in- 


cluding taxes legally due on the property, which shall have been 
then found and finally adjudged to be due and payable as court and 
receiver's indebtedness and to be paramount in equity to the liens 
of said indentures of trust decreed to be foreclosed in said suits, ex- 
cepting such final decrees for the payment of money out of said fund 
as mav have been superseded by and upon proper appeal ; and upon 
such payment by such purchaser or purchasers he or they shall be 
let into the possession, use, and enjoyment of the said railroad and 
property, subject to the conditions and stipulations following. 
86 Upon confirmation of sale,and upon payment within twenty 
days thereafter of such part of the purchase-money as may 
be required to comply with the provisions and directions of the de- 
crees and orders of sale, the masters will make, execute, and deliver 
to the purchaser or purchasers a deed conveying to him or them all 
and singular the railroad property so sold, with its appurtenances, 
which deed will contain an express stipulation reserving to the 
court full power, upon default of the purchaser or purchasers; in 
complying with any of the provisions or requirements of said de- 
cree of foreclosure and sale respecting payment of the purchase- 
money, to retake, through its receiver, possession of all or any part 
of the mortgaged premises so sold and forthwith sell the same or 
any part thereof upon its order to that effect made and entered. 
Said deed will also contain a stipulation that the purchaser 
87 or purchasers or his or their assigns shall forthwith yield 
possession of said mortgaged premises in compliance with 
such order of court to be made upon default in the payment of 
purchase-money. 

The residue of the purchase-money not required to make the 
payments hereinbefore required to be made prior to the delivery 
of possession shall be paid by the purchaser or purchasers from 
time to time as paramount claims against the fund may be 
finally ascertained by decree of the court, such payments to be 
made upon twenty days’ notice by the master pursuant to the 
order of court to that effect entered, requiring such payment until 
the purchase-money shall have been paid. If any surplus of the 
purchase-money shall remain after full payment of the court and 
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receiver's indebtedness the same shall be distributed pro rata upon 

the coupons and bonds secured by the indentures of trust 
88 and mortgages hereby foreclosed : provided, however, in case 

said mortgaged premises shall bring at such sale a price ex- 
ceeding $10,000 per mile and interest thereon, at the rate of 7 per 
cent. per annum, from the Ist day of January, A. D. 1881, then it 
is ordered that the masters making the sale shall bring into court 
all such excess representing said sixty-seven miles of road, known 
as the Frankfort & State Line railroad, to abide the further order 
of the court as to the distribution thereof. 

If any surplus shall remain after full payment of the overdue 
coupons and bonds secured by the mortgage first named in said 
decree dated July 23, 1881, such surplus so remaining shall be dis- 
tributed pro rata upon the 3,500 income bonds. 

[In making payment of any surplus of purchase-money that may 

be left after full payment of costs, allowances, and court and 
89 receiver's indebtedness the purchaser or purchasers shall 

have the privilege of paying such surplus with the interest 
coupons and bonds to which the same may be applicable, as here- 
inbefore provided, at such price as the holder thereof would be en- 
titled to receive in cash if the entire purchase-money were paid in 
cash. 
The holder or owner of any claim finally adjudged or conceded 
to be due and payable out of said fund prior to said mortgage bonds 
and coupons who may become a bidder at such sale shall have the 
privilege of turning in his said claim as part of the purchase-money 
at such price or sum as he would be entitled to receive thereon out 
of the proceeds of sale. 

And to the end that all just claims against said property may be 
speedily determined and adjudged, notice is hereby given that all 

persons, firms, and corporations having or asserting any claim 
90) or claims against said property, accrued while said property 

has remained in the possession of the court, whose claim or 
claims have not already been filed or presented shall, within sixty 
days from and after the 12th day of November, A. D. 1885, file and 
present to the circuit court of the United States for the district of 
Indiana such claim or claims, showing upon the face thereof when, 
where, and for what such claims acerued; and all persons, firms, 
and corporations not having presented and filed their claims within 
said sixty days shall be forever barred and foreclosed: 

Provided that operatives and employés having claims for services 
rendered to the receivers appointed by this court, whose names and 
services appear upon the pay-rolls of said receivers, shall not be re- 
quired to present their claims under this notice. 

W. P. FISHBACK, 
' : JOHN McNULTA, 
Special Masters. 

91 BUTLER, STILLMAN & HUBBARD, 

BAKER, HORD & HENDRICKS, 

McDONALD, BUTLER & MASON, anp 

C. W. FAIRBANKS, Solicitors. 
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And thereupon Sylvester H. Kneeland did bid for said property 
the sum of nine hundred and one thousand dollars ($901,000). 

Before said bid was considered or received said bidders placed on 
deposit with said special masters the sum of fifty thousand dollars 
in cash as a pledge that the bid so made would be made gvod in 
case of acceptance, which sum was then and there paid into court 
by delivering the same to Noble C. Butler, Esq., clerk of the U.S. 

circuit court for the district of Indiana. 
92 And noone bidding more and that being the highest and best 
bid, and more than the minimum price fixed by the orders of 

said court for the sale of said property, it was thereupon then and 
there, at the hour of twelve o’clock & 45 minutes of said day, openly 
and publicly struck off and sold to the said Sylvester H. Kneeland 
for the sum of nine hundred and one thousand dollars ($901,000). 

And said special masters submit their doings herein for the con- 
sideration and further order of the court. 

December 30th, 1885. 

Respectfully submitied. 
WILLIAM P. FISHBACK, 
JOHN McNULTA, 
Special Masters. 


93 And afterwards, to wit, at the November term of said court, 

on the Sth day of February, 1886, before Honorable Walter 
Q. Gresham and Honorable William A. Woods, judges of said court, 
the following proceedings in the above-entitled cause were had, to 
wit: 

Come now the complainants, by their solicitors, and the purchaser 
of said railroad and property, by his solicitors, and shows to the 
court that heretofore, to wit,on November 12th, 1885, final decree 
of foreclosure and sale was rendered and entered in this cause in 
this court; that by said decree William P. Fishback and John Me- 
Nulta were appointed special masters to sell said railroad and prop- 
erty in accordance with the terms, conditions, and notice prescribed 
in said decree; that afterwards, to wit, on the 30th day of December, 
A. D. 1885, the said masters, William P. Fishback and John Mc- 
Nulta, did sell said railroad and property in obedience to and in 
performance of the terms and conditions of said decree, and filed in 
this court their written report of such sale and their proceedings as 
such special masters under said decree; which said report is on file 
and ef record in this court, to which reference is hereby made, and 
that more than 30 days have elapsed since the filing of said report 
of sale, and no exceptions thereto have been filed in said cause. 

And thereupon, on motion, it is ordered, adjudged, and decreed 
by the court that the said sale of the said railway and property in 
said decree, notice of sale, and report of said safe mentioned and 
described be, and the same is hereby, in all things arproved and 
confirmed by the court. 

It is further ordered, adjudged, and decreed that upon the per- 
formance by the purchaser at said sale of the terms and con- 
ditions in that behalf in said decree provided he shall be 
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entitled to have and receive a good and sufficient deed of con- 
veyance conveying to him said railroad and property by the 
said description in said final decree and notice of sale contained and 
set forth. 

And it is further ordered, adjudged, and decreed that the Central 
Trust Company of New York and the Toledo, Cincinnati & St. Louis 
Railroad Company be, and they are hereby, required to join in the 
conveyance of said railroad and property whenever the said deed of 
conveyance shall be ordered — executed and delivered by the fur- 
ther order of this court. 

And it is further ordered, adjudged, and decreed that the Farmers’ 
Loan and Trust Company of New York be, and it is hereby, re- 
quired, upon due and full performance of the terms and conditions 
of said final decree with respect to the payment of the bonds se- 
cured by a first mortgage upon the Frankfort and Kokomo railroad, 
extending from Frankfort, Indiana, to Kokomo, Indiana, as in said 
final decree stipulated and provided, in in which said mortgage or 
trust deed said Farmers’ Loan and Trust Company of New York is 
trustee, to assign said mortgage or trust deed, without recourse, to 
the said purchaser at said sale under said final decree us aforesaid ; 
and this cause is continued for further proceedings in accordance 
with the terms and stipulations of said final decree. 


95 And afterwards, to wit, at the November, 1885, term of said 
court, on the 10th day of March, 1886, before Honorable 

William A. Woods, one of the judges of said court, the following 

further proceedings in the above-entitled causes were had, to wit: 

Now, on this day, come the special masters, William P. Fishback 
and John MeNulta, appointed herein, and present to the court a cer- 
tain deed, a copy of which is hereto annexed (and the same shall 
be spread of record in connection with this order and decree), made 
by them in accordance with the decree entered in the above-entitled 
cause, in and by which they, the said masters, convey all the prop- 
erty and franchises which were of the Toledo, Delphos and Burling- 
ton Railroad Company and of the St. Louis Division of the Toledo, 
Cincinnati and St. Louis Railroad Company to Sylvester H. Knee- 
land, the purchaser thereof, and ask that.the said deed be by the 
court affirmed. 

And the court, being fully advised in the premises, does hereby 
confirm the said deed and the acts of the said masters in that behalf, 
and the said masters are hereby ordered to deliver the said deed to 
the said Sylvester H. Kneeland. i 

And it is further ordered that said deed is confirmed and deliv- 
ered with the express understanding that the court shall bave and 
retain full power and authority to retake possession of said property 
or any part thereof if the said grantee shall fail to pay the full pur- 
chase-money according to the terms of the decrees of sale; and that in 
case any appeal is taken from any decree for the payment of money 
by said grantee and supersedeas bond be given, the amount secured 
by such bond shall be considered as a part of the purchase-money, to 
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enforce the payment of which the court may retake said property 
or any part thereof. 


96 It is further ordered that the Central Trust Company of 


New York and the Toledo, Cincinnati and St. Louis Railroad 
Company of Ohio, Indiana, and Illinois, parties hereto, make, exe- 
cute, and deliver to said Sylvester H. Kneeland a deed to all of said 
property and franchises embraced in the mortgages foreclosed in the 
above causes in accordance with the decrees heretofore nade in that 
behalf. 

And it is further ordered that the said John MeNulta, receiver 
herein, deliver immediate possession to said Sylvester H. Kneeland 
or to his agent, James M. Quigley, of all of the said property men- 
tioned in the said deed, and that the said receiver without delay 
proceed to pay the supply and labor claims now due under his ad- 
ministration and turn over to the clerk of this court anv money that 
may be in his hands, together with the certificate of stock of the 
Frankfort and State Line Railroad Company, amounting to the sum 
of $1,800,000, par value; and, further, that he make, as soon as prac- 
ticable, his final report as such receiver; and that, subject to the fur- 
ther order of this court, the said receiver turn over to the clerk of 
the U. S. court at Toledo, Ohio, all books, papers, and vouchers that 
may be in his possession or control relating in any way to the 
receivership herein, including those received from his predecessor. 

It is further ordered that the clerk of this court do forthwith send 


to the clerks of the circuit courts of the United States for the north- 


ern district of Obio, western division, and the southern district of 
Illinois certified copies of this order and decree with copies of deed 
attached. 


~ Master’s Deed. 


Toledo, Cincinnati & St. Louis R. R., William P. Fishback and 
John McNulta, special masters, | 

to ( 

Sylvester H. Kneeland. 


97 This deed of conveyance, made this tenth day of March, 

A. D. 1886, by William P. Fishback and John MeNulta, 
special masters of the circuit court of the United States for the dis- 
trict of Indiana, the southern district of Illinois, and the northern 
district of Ohio, western division, grantors, to Sylvester H. Knee- 
land, grantee, witnesseth : 

That heretofore, in June, 1884, there were filed in the cireuit court 
of the United States for the district of Indiana and the district of 
Illinois respectively bills of complaint in chancery, wherein The 
Central Trust Company of New York, Edward F. Leonard, James M. 
Quigley, and others were complainants and The Toledo, Cincinnati 
and St. Louis Railroad Company of Ohio, Indiana, and Illinois and 
others were defendants, and that heretofore, in October, 1883, there 
were filed in the circuit court of the United States for the district of 
Indiana and the northern district of Ohio, western division, bills of 
cowplaint in chancery, wherein The Central Trust Company of New 
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York, James M. Quigley, and others were plaintiffs and The Toledo, 
Delphos & Burlington Railroad Company, The Toledo, Cincinnati 
& St. Louis Railroad Company, and others were defendants, the 
object and prayer of which said bills of complaint so filed in the 
United States circuit court for the district of Indiana and the south- 
ern district of Ilhnois was the foreclosure of certain mortgages and 
trust deeds executed by the said Toledo, Cineinnati and St. Louis 
Railroad Company to the Central Trust Company of New York 
and Thomas A. Hendricks, trustees, and the object and prayer of 
which said bills of complaint so filed in the cireuit court of the 
United States for the district of Indiana and the northern dis- 

trict of Ohio, western division, was the foreclosure of cer- 
98 tain mortgages and trust deeds executed by the said The 

Toledo, Delphos and Burlington Railroad Company to the 
Central Trust Company of New York, trustee. 

Whereas such proceedings were had in said causes that after- 
wards, on the 12th day of November, 1585, said causes so pending 
in the cireuit court of the United States for the district of Indiana 
coming on to be heard, having been set down for hearing on the 
bills of complaint filed in said causes and the several answers thereto 
and other pleadings filed in said causes and the exhibits and testi- 
mony, upon which the court, being fully advised, did find the 
equity of the causes in favor of said complainants named in the bills 
of complaint mentioned, and, among other things, did then and 
there order, adjudge, and decree that the premises, real and per- 
sonal, property, rights, and franchises named in said decree, to wit: 

All and singular the line of railroad between a connection with 
the Toledo, Delphos and Burlington railroad in the city of _ Kokomo, 
Howard county, in the State of Indiana, and extending thence 
through the counties of Howard, Clinton, Tippecanoe, Montgomery, 
Fountain, Parke, and Vermillion, ir the State of Indiana, and Ver- 
million, Edgar, Douglas, Coles, Cumberland, Shelby, Fayette, Bond, 
Madison, Montgomery, and St. Clair, in the State of Illinois, to the 
city of East St. Louis, in St. Clair county, Lllinois, being about two 
hundred and seventy miles in length, together with all and singular 
the rights of way, road-bed, and track laid oetween the terminal 
points aforesaid, together with all the stations, depot grounds, rails, 
fences, bridges, sidings, engine-houses, machine-shops, buildings, 
and erections in anyway appertaining unto said line of described 

railroad between said points, together with all machinery, 
99 supplies, tools, and fixtures owned by the said Toledo, Cin- 

cinnati and St. Louis Railroad Company.for use in connection 
with the line of railroad aforesaid between said points, and all the 
depot grounds, vards, sidings, turnouts, sheds, machine shops, and 
leasehold rights in connection with said line of railroad between 
suid points, together with all and singular the powers and franchises 
thereto belonging, and the tolls, income, and revenue to be received 
or derived therefrom, being the property described in the mortgage 
and trust deeds executed by the Toledo, Cincinnati and St. Louis 
Railroad Company to the Central Trust Company of New York and 
Thomas A. Hendricks, trustees, and commonly kuown as the St. 


ag 
a 
‘ 
aes 
es 
“aa 
ns a in 
te? 
co 
Ee 
hs 
‘ia 
ber 
> a 
ee 
“ 
¢ Te 
or 
es 


35 SYLVESTER H. KNEELAND VS. LAWRENCE BROTHERS € CO. 


Louis Division of the Toledo, Cincinnati and St. Louis railroad, 
and also the following property, viz: 

Alli and singular the line of railroad of the said Toledo, Delphos 
and Burlington railroad from Toledo, Lucas county, Ohio, through 
the counties of Lucas, Wood, Henry, Putnam, Allen, and Van Wert, 
in the State of Ohio, and the counties of Adams, Wells, Huntington, 
Wabash, Miami, Grant, and Howard, in the State of Indiana,to the 
city of Kokomo, Indiana, being about one hundred and eighty 
miles in length, together with all and singular the right of way, 
road-bed, and track between the terminal points aforesaid, together 
with all the stations, depot grounds, rails, fences, bridges, sidings, 
engine-houses, buildings, machine shops, and erections in any way 
appertaining unto said railroad, together with all engines, cars, 
machinery, supplies, tools, and fixtures held, owned, or-acquired by 


the said railroad company for use in connection with the line of 


railroad aforesaid, and all depot grounds, vards, sidings, turn- 
100 ~=— outs, sheds, machine shops, leasehold rights, and other terminal 

facilities owned by said railroad company, together with all 
aud siugular the powers and franchises belonging thereto, and the 
tolls, income, aud revenue to be levied by and derived therefrom, 
being all and singular the railway property covered and conveyed 
by certain mortgages and deeds of trust executed and delivered by 
the Toledo, Delphos and Burlington Railroad Company on the 17th 
day of January, A. D. 1880, to the Central Trust Company of New 
York to secure certain bonds and interest warrants or coupons de- 
scribed in said deeds of trust and mortgages, including the rights 
of way thereof, the road-bed thereof, the superstructures of all sorts 
thereon, its water and other stations and shops, the lands and grounds 
connected therewith, the tools or equipments owned or provided to 
be used thereon and therein and in constructing and repairs to cars 
and machinery of said road or the track and the superstructures 
aforesaid, and all fixtures and superstructures of whatever name or 
nature, and the lands and grounds connected therewith used or pro- 
vided to be used in operating said road, wherever situated, including 
all terminal facilities owned by the said Toledo, Delphos and Bur- 
lington Railroad Company at the date of the execution of the said 
trust deeds and mortgages to said Central Trust Company of New 
York or thereafter owned or acquired by said Toledo, Delphos and 
Burlington Railroad Company or by its successor by consolidation, 
the Toledo, Cincinnati and St. Louis Railroad Company, and provided 
to be used in the operation of said railroad, and all cars, engines, 
and rolling stock belonging to said Toledo, Delphos and Burlington 
Railroad Company or the Toledo, Cincinvati and St. Louis Rail- 
road Company or either of them, and all supplies and other things 

provided by the said railroad companies last named or either 
101 of them or by the receivers appointed by the order of this 

court to be used in operating said railroad, together with all 
corporate franchises of saod railroad companies last named and each 
and every of the original constituent companies entering into the 
various consolidations forming the said Toledo, Delphos and Bur- 
lington Railroad Company and its successor, the said Toledo, Cin- 
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cinnati*and St. Louis Railroad Company, ineluding the rights and 
franchises of said several companies, being the property and prem- 
ises described in the mortgages and deeds of trust executed by the 
said Toledo, Delphos and Burlington Railroad Company to the Cen- 
tral Trust Company of New York, trustee, including the property 
thereafter acquired, in accordance with the terms of said mortgages 
and trust deeds, and being commonly known as the Toledo Division 
of the ‘Toledo, Cincinnati and St. Louis railroad, should be sold at 
public auction as an entirety by the special masters above named at 
the door of the United States circuit court room, in the city of In- 
dianapolis, Marion county, Indiana; 

And whereas said decree did further provide that before making 
suid sale of the premises and property hereinbefore first above de- 
scribed, namely, the property covered by the mortgages and deeds 
of trust to the Central Trust Company of New York and Thomas A. 
Hendricks, trustee, commonly known as the St. Louis Division of 
the Toledo, Cincinnati and St. Louis railroad, said special masters 
should give previous notice of the time, place, and terms thereof by ad- 
vertisement in one newspaper published in the city of New York,State 
of New York; one in the city of Boston, Massachusetts ; one in the 

city of Indianapolis, Indiana, and one in the city of Spring- 
102 field, Illinois, once each week for four consecutive weeks, the 

first of which publications was to be not less than thirty days 
before the day of sale, which decree further provides that said prop- 
erty should be sold at public auction to the highest bidder as an en- 
tirety, without relief from valuation or appraisement laws and free 
from all right of redemption, for the sum of not less than nine hun- 
dred thousand dollars: 

And whereas by the decree in said cause wherein The Central 
Trust Company of New York and others were complainants and The 
Toledo, Delphos and Burlington Railroad Company of Ohio and 
Indiana and The Toledo, Cincinnati and St. Louis Railroad Com- 
pany of Ohio, Indiana, and Illinois and others were defendants it 
was ordered, adjudged, and decreed that the railroad premises and 
property herein described covered by the mortgages and trust deeds 
executed by the Toledo, Delphos and Burlington Railroad Company 
to the Central Trust Company of New York, being known as the 
Toledo Division of said Toledo, Cincinnati, & St. Louis railroad, 
should be sold at public auction as an entirety by said special mas- 
ters without appraisement, without reference, and not subject to the 
law or laws of the States of Indiana, Illinois, and Ohio touching 
rights of redemption from mortgage sales; which said decree further 
provided that the said special masters before offering said property, 
franchises, and premises fur sale should advertise the time, place, 
and terms of such sale, together with a general description of such 
property, in one newspaper published in the city of New York, in 
the State of New York; one published in the city of Boston, Massa- 
chusetts; one published in the city of Toledo, in the State of Ohio; 
one published in the city of Indianapolis, in the State of Indiana, 

and one published in the city of Springfield, in the State of 
103 _—sIllinois, once each week for four consecutive weeks, the first 
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insertion of which advertisement -and notice was to be not less 
than thirty days before the day of sale ; 

And whereas it appeared to said court that concurrent proceed- 
ings for the foreclosure of said mortgages and trust deeds executed 
by the said Toledo, Cincinnati and St. Louis Railroad Company to 
the Central Trust Company of New York and Thomas A. Hendricks, 
trustees, were pending in the southern district of Illinois, and that 
like concurrent proceedings: for the foreclosure of said mortgages 
and trust deeds executed by the Toledo, Delphos and Burlington 
Railroad Company to the Central Trust Company of New York, 
trustee, were pending in the circuit court of the United States for 
the northern district of Ohio, western division, in which said pro- 
ceedings respectively ancillary or concurrent decrees bad been en- 
tered confirming the appointment of said William P. Fishback and 
John MecNulta special masters to make said sales in accordance 
with the terms of the decrees so entered in said causes in the cir- 
cuit court of the United States for the district of Indiana: 

And whereas afterwards, in conformity with the said several de- 
crees, upon the precipes of the solicitors for the said Central Trust 
Company of New York and Thomas A. Hendricks, trustees, as pro- 
vided in each of said decrees, certified copies of said decrees and 
orders of sale did issue under the seals of said courts respectively 
and directed to the said special masters, as by said decrees required, 
commanding the execution of the decrees aforesaid, under which 
orders of sale said special masters gave notice by publication, as re- 
quired by said decrees, that they would on Wednesday, December 

oUth, 1885, at the door of the United States circuit court 
104 room, in the eity of Indianapolis, Marion county, Indiana, 

at 12 o'clock noon of said day, offer for sale at public auction 
to the highest bidder conforming io the conditions of said decree, 
the premises, real and personal property, rights, and. franchises so 
ordered to be sold according to the directions and terms and subject 
to the conditions prescribed by said decree; 

And whereas on said day, at said time, in pursuance of said 
notices given. by said publication as required by said decrees, said 
special masters offered said premises and real and personal property, 
rights, and franchises for sale at public auction to the highest bid- 
der as aforesaid, and thereupon Sylvester H. Kneeland, having com- 
plied with and conformed to all the conditions, provisions, and re- 
quirements of said decrees for the sale of the property hereinbefore 
described and designated as the Toledo Division of said ‘Toledo, Cin- 
cinnati and St. Louis Railroad Company, did offer and bid the sum 
of six hundred thousand dollars, the same being the minimum sum 
required by said decree, and, he being the highest and best bidder 
therefor and no person offering to bid any larger sum, the said 
special masters thereupon struck off and sold the same to the said 
Sylvester H. Kneeland ; a 

And whereas on the same day, at the same time, in pursuance of 
said notice given by said publication as required by said decree, the 
said special masters offered said premises and all real and personal 
property, rights, and franchises for sale at public auction to the 
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highest bidder as aforesaid, namely, the railroad property herein- 
before described and designated as the St. Louis Division of said 
Toledo, Cincinnati and St. Louis railroad, and thereupon the said 

Sylvester H. Kneeland, having complied with and conformed 
105 ~—to all the conditions, provisions, and requirements of said 

decree to enable him to bid for the same, did offer and bid 
for said property the sum of nine hundred and one thousand dollars, 
the same being more than the minimum sum required by said de- 
cree, and, he being the highest and best bidder therefor, the said 
special masters thereupon struck off and sold the same to the said 
Sylvester H. Kneeland ; 

And thereupon said special masters filed their report of sale of 
said ‘Toledo Division in the said circuit court of the United States 
for the district of Indiana and the circuit court of the United States 
for the northern district of Ohio, western division, respectively, and 
did also file their report of said sale of said railroad property known 
as the St. Louis Division in said circuit court of the United States 
for the district of Indiana, all of which said reports of sale show 
that said notices had been duly given and said sales made as afore- 
said; and by said reports it further appeared that said bidder, before 
making said bids ahd in conformity with the terms of said decrees, 
had deposited with said special masters the sums of money to be 
deposited by the terms of said decrees; 

Aud whereas afterwards, in the said circuit court of the United 
States for the district of Indiana, there were respectively eutered 
decrees in said causes approving said reports therein respectively 
filed and confirming all the proceedings of said special masters in 
making said sales and confirming the sales of said premises, and 
thereupou the clerk of said circuit court of the United States for 
the district of Indiana sent certified copies of said decrees of con- 
firmation to the clerk- of the United States cireuit court- for the 
southern district of Illinois and the northern district of Ohio, west- 

ern division, respectively ; 
106 And whereas afterwards it was ordered and decreed by the 

said circuit court of the United States for the district of Indi- 
ana that the said special masters should execute and deliver to said 
Sylvester H. Kueeland their deed of conveyance in proper form, to be 
approved by said circuit court of the United States for the district 
of Indiana, conveying to said Sylvester H. Kneeland in fee simple 
all and singular thesaid premises, real and personal property, rights, 
and franchises so sold to him as aforesaid ; 

And whereas said purchaser, Sylvester H. Kneeland, has com- 
plied with the terms of the orders of said court in that behalf by 
paying and securing the payment of the purchase-money and has 
in all respects complied with the terms of sale as set forth in said 
decrees and in said notices of publication, all of which will more 
fully and at large appear, reference being had to the records of the 
proceedings in said causes in said circuit courts of the United States 
for the district of Indiana, the southern district of [llinois, and the 
northern district of Ohio, western division, all of which records are 
referred to and made a part of this deed: 

6—333 


re mee car emesis 


42 SYLVESTER H. KNEELAND Vs. LAWRENCE BROTHERS & CO. 


Now, therefore, in conformity with said decrees, we, William P. 
Fishback and John McNulta, special masters as aforesaid, do hereby 
bargain, sell, and convey unto the said Sylvester H. Kneeland and 
to his heirs and assigns forever all of the premises, real and personal 
property, rights, and franchises hereinbefore described as fully and 
completely as we may lawfully do under the authority aforesaid, 
free, clear,and discharged of all right, authority,and interest, claim, 
lien, and equity of redemption in or to the premises, real and per- 

sonal property, rights, and franchises so sold and hereby con- 
107 veyed and every or any part thereof of each and every of 

the defendants to said suits respectively and of all the per- 
sons claiming or to claim under them or any of them. 

It is hereby stipulated that the court shall have, and hereby does 
reserve, full power and jurisdiction, upon the default of the said 
Sylvester H. Kneeland to comply with any order of the court re- 
specting payment of the purchase-money, to retake possession of 
said property and forthwith sell the same or any part thereof upon 
order of the court to that effect entered ; and the said grantee fur- 
ther stipulates that he and his assigns will forthwith vield posses- 
sion of said railroad and property upon such order of the court en- 
tered on his default in the payment of the purchase-money or any 
part thereof, as required by said decrees; and, further, that all 
money becoming due on appeals to the Supreme Court shall be 
deemed to be purchase-money, notwithstanding said decrees may 
have been superseded pending such appeal 

In witness whereof we have set our hands and seals hereunto, and 
we do now deliver this deed of conveyance, this 10th day of March, 
one thousand eight hundred and eighty-six. 

WILLIAM P. FISHBACK. [sea t. 
JOHN McNULTA. a 


STATE OF INDIANA, | 
: . 
Marion County. | 


Before me, the undersigned, a notary public within and for said 
Marion county and State of Indiana, personally came the above- 
named William P. Fishback and Jolin MeNulta and acknowledged 
the execution of the foregoing deed. 

(seat. ] Witness my hand and notarial seal this 10th day of 
“4 March, A. D. 1886. 
CHRIST. H. STEIN, 
Notary Public. 


108 And be it remembered that heretofore, to wit, at the No- 

vember term of said court, on the 21st day of December, 1885, 
before the Honorable William A. Woods, one of the judges of said 
court, the following furcher proceedings in the above-entitled cause 
were had, to wit: 


It is now ordered by the court that all claims filed in the above- 
entitled cause after the Sth day of November, 1885, on which day 
A. J. Ricks, Esq., was appointed special. master herein by order of 
this court, be, and the same are hereby, referred to said special 
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master, A. J. Ricks, and are to be deemed and considered as falling 
under and being embraced in said order of reference to said A. J. 
Ricks, and any and all references heretofore made to any other 
master of any of said claims against said property, filed since said 5th 
day of Nevember, 1885, are hereby revoked. 

This order is made to the end that the said special master, A. J. 
Ricks, may have full power to take and state the accounts of the 
receivership of said property from the beginning thereof to the end 
thereof, as contemplated by the order of his appointment, and to the 
end that there be no double references of claims filed since the ap- 
pointment of said Ricks special master as aforesaid. 

Any and all claims heretofore filed in these causes or either of 
them and referred to Jacob D. Cox, as special master, prior to said 
5th day of November, 1885, are to remain as so referred to said Cox, 
and are to be considered and reported upon by said master, Cox. 

Any and all claims heretofore filed in this cause and referred to 

William P. Fishback, master, prior:to said 5th day of No- 
109 vember, 1885, shall be and remain as so referred to said Fish- 

back, and are to be considered and reported upon by said 
Fishback— 

The true intent and meaning of the said original order of ap- 
pointment of November 5th, 1885, together with this modification 
thereof, being to give to said master, Ricks, full power and authority 
to take, Investigate, and state the accounts of the receivership of 


+ said property from the beginning thereof, to wit, August Ist, 1883, 
down to the present time, and to take such testimony as may be by 
said master deemed necessary, aud consider and report his findings, 
together with the evidence, upon the said accounts and the doings 
of the said receivership, and upon anv and all claims filed in said 
cause subsequent to the said 5th day of November, A. D. 1885. 


And afterwards, to wit, at the November term of said court, on 
the 30th day of December, 1885, before the Honorable William A. 
Woods, one of the judges of said court, the following further pro- 
ceedings in the above-entitled cause were had, to wit: 

[t is hereby ordered that the orders or reference to A. J. Ricks 
heretofore entered in this cause be, and the same are hereby, modi- 
fied in this: That all claims filed or that may be filed in the U.S. 
circuit court for the district of Indiana against the property of said 
railway or the fund arising from the sale thereof be, and the same 
are hereby, referred to W. P.. Fishback, master of this court. 


110 And afterwards, to wit, at the May term of said court, on 
the 23rd day of July, A. D. 1886, before Honorable William 
A. Woods, judge of said court, the following further proceedings in 
the above-entitled cause were had, to wit: 
Now comes William P. Fishback, Esq., master in chancery, and 
files herein his third report on Frankfort and Kokomo bonds; which 
report is in the words following, to wit: 
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New York, May 29th, 1886. 
S. Newron Situ, being duly sworn, testified as follows: 


By Col. INGERSOLL : 


Q. Did you ever own any of the bonds known as the Frankfort 
and Kokomo bonds? 

A. I own six of the bonds now. 

Q. Do you know the numbers of your bonds? 

A. I haven’t the numbers with me. I could get the numbers 
from my brokers. 
Where are those bonds? 
. In Indianapolis. 
In whose possession ? 
The Indianapolis State Bank. 
Whwn did you buy them, Mr. Smith ? 
I think it was in November, ’85—the first part. 
Of whom did you buy them ? 
. Of Ballou & Co. 
. George William Ballou ? 
. Yes, sir. 
. What did you pay for these bonds? 
I paid five thousand dollars ($5,000), or rather Lawrence 
Brothers did—charged to me in my account with them. 

Q. Have you any memorandum by which you can fix the exact 
| date ? 
111 A. Yes, sir; I think Lawrence Brothers can. 

Q@. Can you fix the exaet numbers? 

A. Lawrence Brothers & Co.can. I took no memorandum. 

Q. Could you get it and send it here? If you can do so, that is 
all we care to ask—the numbers and date. 


>OPOrPOPOPOPO 


Statement of date of purchase and number of bonds is furnished 
by witness as follows: 

Date of purchase, November 10th, 1885. 

Numbers of bonds, 13, 26, 27, 88, 109, 135. 


Witness then proceeded : 


I knew nothing against the bonds whatever. I bought them in 
good faith. It will be a persenal loss to me if they are lost. 


New York, May 29th, 1886. 
EpwARD Le Conte, being duly sworn, testified as follows: 


By Col. INGERSOLL : 


Q. What is your name? 

A. Edward Le Conte. 

Q. Were you the owner of any bonds issued by the Frankfort and 
Kokomo Railroad Company ? 

A. Yes, sir. 

Q. How many ? 

A. Three bonds, one thousand dollars each. 


* 


7 
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Q. What were the numbers of those bonds ? 

Q. What did you do with those bonds? 

A. Mr. Ballou induced me to exchange them. 

. To exchange them for what? 

A. For three bonds of the Toledo, Cincinnati and St. Louis, num- 
bers 454, 455, 457, of one thousand dollars each). 

®. What else? 
112 A. Two income bonds; one $1,000, No. 985; one for $500, 
No. 657. 

Q. Issued by the same company ? 

A. Yes, sir. 

Q. Did he give you anything else ? 

A. Stock ; 30 shares. 

Q. Thirty shares of the common stock of the Toledo, Cincinnati 
and St. Louis? 

A. Yes, sir. 

Q. When was this? 

The exact date ? 

2. Near. 

The latter part of August, 1882; I guess the 23d or 29th. 

Q. How did you come to make the exchange? How did you 
come to go to George William Ballou ? 

I received a letter from that office that he wanted to see me 
about the Frankfort and Kokomo bonds. They were keeping back 
the interest, and I got anxious. 

Q. Did he tell you that the bonds he gave you were better than 
those ’ 

A. Yes, sir; he said I could never expect anything on my bonds; 
that they were doing nothing in business; their road was bigger and 
better road and interest would be paid; they had no road,.and I 
need never expect todo anything with my bonds, but if lexchanged 
for their new security it would be all right; when first the interest 
was payable I could come to their office; it would be paid there. 
The time came and it was not paid. 

Q. How many coupons had been paid on the Frankfort and 

Kokomo bonds? 
113 A. I can’t remember now. 
Q. How did you come to get the numbers of these bonds? 

A. Because I put them on my memorandum book. 

Q. You put the numbers in your book ” 

A. Yes, sir. 

Q. Have you got the book still—is it here? 

A. Yes, sir. 

Q. Was the memorandum in the book put down about the time 
you bought the bonds? 

A. Yes, sir. 

Q. When you bought the bonds did you put the numbers in the 
book ? 

A. Yes, sir. 
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Q. Did Mr. Ballou say anything as to the intention of getting 
possession of the Little Frankfort and Kokomo road ? 

A. Yes; he said they were going to take it; that they had a 
majority of the bonds, and that I had better take the bonds he 
offered. They needed it and, having a majority, were going to 
take it. 


Cyrus J. LAWRENCE, being duly sworn, says that he is a member » 


of the firm of Lawrence Brothers & Co., of the city of New York, 
engaged in business as bankers and stock brokers; that on the tenth 
day of November, 1885, acting as the agent and broker of 8S. Newton 
Smith and under his direction and authority, they paid for and 
received from Geo. W. Bailou & Co. six Frankfort & Kokomo R. R. 
first-mortgage bonds, numbered 13, 26, 27, 88, 109, 135, charging 
the five thousand dollars paid for said bonds to said 8S. Newton 

Smith’s account with them, and Lawrence Brothers & Co. 
114 still hold the said bonds as security for such payment, the 

aforesaid bonds belonging to him and being subject to his 
order upon his payment of the amount advanced for same as afore- 
said, with interest and commission. , 

CYRUS J. LAWRENCE. 

Ciry AND County or New York, | 

State of New York. j 

t 
On this 19th day of July, 1886, personally appeared before me, 
a notary public for the city and county of New York, Cyrus J. 
Lawrence, to me known, and swore to the facts berein stated, and 
that the same were true. 
WILLIAM HEARTT, 
[SEAL. | Notary Public, City and County of N. Y. 


In the Matter of the FRANKFORT AND Kokomo RaIbtroap’s Com- 
PANY - Frrst-MorTGAGE Bonps. 


Claim of Lawrence Brothers. 


To the honorable court: 

The undersigned, William P. Fishback, the master in chancery 
herein to whom was referred the claims of persons holding or claim- 
ing to be the holders of bonds secured by the first mortgage of the 
Frankfort and Kokomo Railroad Company, respectfully reports to 


the court as follows: 
Since my last report Lawrence Brothers & Co. have produced to 


me six bonds secured by said mortgage, numbered as follows: 13, 


26, 27, 88, 109, 135, to each of which are attached coupon No. 8 
and all subsequently maturing bonds. 

I report and find that said bonds and coupons are owned by S. 
Newton Smith, but that they are held by Lawrence Brothers & Co., 
who produce them as collateral security for advances made by them 
2 on and for account of said Smith. 

= 4115 I report that the amount due upon said bonds is seven thou- 
: sand eight hundred and eighty-three dollars and sixteen cents 
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($7,883.16), to which should be added one dollar and twenty-six 
cents ($1.26) per day from July 22nd, 1886, until they are paid. 

I file herewith the evidence of S. Newton Smith and Edward Le 
Conte,taken in New York by agreement, and also the affidavit of 
Cyrus J. Lawrence. 

The money to be paid on account of said bonds and coupons should 
be paid to George ‘T. Porter, the attorney of Lawrence Brothers «& 
Co., who are the holders of said bonds as above stated. 

Respectfully submitted. 

WILLIAM P. FISHBACK, 
Master in Chancery. 


And at the same time come Sylvester H. Kneeland and others 
and file their exceptions to the said third report of the master on 
Frankfort and Kokomo bonds in the words following, to wit: 


116 Exceptions to Report of Master. Filed July 23, 1886. 


Sylvester H. Kneeland, purchaser at foreclosure sale of the rail- 
road and property, rights and franchises, involved in the abuve-en- 
titled causes and trustee for the bondholders holding first-mortgage 
bonds secured by mortgage or trust deed upon said railroad and 
property so sold at foreclosure sale under decrees in said above-en- 
titled causes, co-complainant in said above-entitled causes, come now 
and except to the report of master, William P. Fishback, filed herein 
on the 23rd day of July, A. D. 1886, touching the claim of Law- 
rence Brothers & Co. for Frankfort and Kokomo first-mortgage 
bonds, and for exception to said report said exceptors say : 

1. That the master has by his report found and reported that 
Frankfort and Kokomo first-mortgage bonds numbered as follows, 
to wit, 15, 26, 27, 88, 109, & 135, together with the coupons there- 
unto attached, are owned by S. Newton Smith, and that they are 
beld by Lawrence Brothers & Co, who produce them as collateral 
security for advances made by them, whereas the master should 

have found and reported that the bonds and coupons were not 
117 owned by said S. Newton Smith and were not held by Law- 

rence Brothers & Co. as collateral security or in any other 
manner. 

2. That the master has found and reported that the amount due 
upon said bonds is $7,883.16 and interest at the rate of $1.26 per 
day from July 22, 1886, until they are paid, whereas the said master 
should have found and reported that there is nothing due upon said 
bonds, and that the same have long since been surrendered to and 
paid by the T., C. &. St. L. R. R. Co., and that the property is not 
subject to any lien on account of said bonds, and that the bonds are 
not a part of the 70 Frankfort and Kokomo first-mortgage bonds 
mentioned in the decree of foreclosure and sale in the above cause. 

Wherefore exceptors pray that said report may be set aside and 
that the court enter its decree that said bonds ought not to be and 
shall not be paid under the terms of the decree of sale in the above 


cause or otherwise. 
R. G. INGERSOLL. 
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118 And afterwards, to wit, at the May term of said court, on 

the 2nd day of October, 1886, before the Honorable William 
A. Woods, judge of said court, the following furtber proceedings in 
the above-entitled cause were had, to wit: 

Comes now Sylvester H. Kneeland, purchaser and trustee, as in 
his exceptions hereinafter mentioned stated, by his solicitors, and 
come also Lawrence Brothers & Co., by George T. Porter, their so- 
licitor,and the report of the master in chancery upon the claims ot 
said Lawrence Brothers & Co., which report was filed on the 23rd 
day of July, 1886, and the exceptions of said Sylvester H. Kneeland 
to said report, which exceptions were filed on said 23rd day of July, 
1886, are now, by agreement, submitted to the court for hearing and 
for final decree; and the court, having heard argument and being 
now fully advised, adjudges and decrees that said exceptions to said 
master’s report be overruled and disallowed, and that said report of 
said master be and the same is in all things confirmed. 

It is thereupon ordered by the court that the clerk of this court 
do pay to said Lawrence Brothers & Co. the amount of their said 
claim, as found by the master, in the sum of seven thousand eight 
hundred and eighty-three dollars and sixteen cents ($7,883.16), and 
the additional sum, of $1.26 per day from July 22d, 1886, until paid, 
out of the funds in the registry of the court applicable thereto; and 
in default of there being sufficient funds therein to pay the same, 
said Sylvester H. Kneeland is hereby ordered to pay into court 
within three weeks from the date of this entry the amount of tnoney 
found as aforesaid by the report of said master to be due and pay- 
able to said Lawrence Brothers & Co., to wit, $7,883.16, and the 
additional sum of $1.26 per day from July 22nd, 1886, until 
paid. 


119 . And afterwards, at the May term of said court, on the Ist 

day of November, 1886, before the Honorable Willian A. 
Woods, judge us aforesaid of said court, the following further pro- 
ceeding- in said cause were had, to wit: 

Comes now Sylvester H. Kneeland, the purchaser herein, by his 
solicitors, and prays an appeal to the Supreme Court of the United 
States from the order and decree of the court entered on the 2d day 
of October, 1886, upon the claim of Lawrence Brothers & Co.; which 
appeal is granted upon his filing an appeal bond in the penalty of 
$15,000.00, with surety to the approval of the court. 


And afterwards, at the November term of said court, on the 29th 
day of November, 1886, before the Honorable William A. Woods, 
judge as aforesaid of said court, the following.further proceedings 
in said cause were had, to wit: 


In the Matter of the Claim of Lawrence Brotuers & Company. 


Now comes Sylvester H. Kneeland and files his appeal bond in 
the penalty of $15,000.00, with the American Surety Company 
and David B. Sickels sureties; which bond is approved by 

120 _— the court and is in the words following, to wit: 


SYLVESTER H. KNEELAND Vs. LAWRENCE BROTHERS & CO. 49 


Know all men by these presents that we, Sylvester H. Knee- 
land and the American Surety Company of New York, are held 
and firmly bound unto Lawrence Brothers & Co. in the sum 
of fifteen thousand dollars, to be paid to said Lawrence Brothers «& 
Co.; to which payment, well and truly to be made, we bind our- 
selves, jointly and severally, avd our and each of our heirs, ex- 
ecutors and administrators, successors or assigns, jointly by these 
presents. 

Sealed with our seals and dated this 27th day of Nov’r, 1886. 

Whereas the above-named Sylvester. H. Kneeland hath prose- 
cuted an appeal to the Supreme Court of the United States to reverse 
the decree rendered in the above-entitled suit by the circuit court 
of the United States for the district of Indiana: 

Now, therefore, the condition of this obligation is that if the 
above-named Sylvester H. Kneeland shall prosecute his said appeal 
to effect and answer all costs and damages that may be adjudged or 
awarded against him if he shall fail to make good his plea, then 

this obligation to be void; otherwise in full force. 


121 SYLVESTER H. KNEELAND. [SEAL. | 
AMERICAN SURETY COMPANY, 
[| SEAL. | By RICH’D A. ELMER, Pres’t. 


DAVID B. SICK ELS. 


Sealed and delivered in presence of— 
R. G. INGERSOL, 
I. N. BAKER, 
CH. W. HERMAN, 


As to A.S. Co. 


Taken and approved by me this 29th day of November, 1886. 
WM. A. WOODS, 
United States District Judge. 


Ciry AND County or New YORK, ss: 


On this 27th day of November, 1886, before me personally ap- 
peared Richard A. Elmer, president of the American Surety Com- 
pany, with whom I am personally acquainted, who, being by me 
duly sworn, said that he resided in the city of New York; that he is 
the president of the American Surety Company of New York; that 
he knew the corporate seal of said company ; that the seal affixed to 
the within instrument is such corporate seal; that it was affixed by 

order of the board of directors of said company, and that he 
122 signed said instrument as president of said company by like 

authority, and that the liabilities of said company do not 
exceed its assets, as ascertained in the manner provided in section 
3, chapter 436, of the Session Laws of 1881. 

And the said Richard A. Elmer further said that he is acquainted 
with David B. Sickels and knew him to be the secretary of said com- 
pany; that the signature of the said David B. Sickels subscribed to 
the said instrument is in the genuine handwriting of the said David 
B. Sickels and was thereto subscribed by the like order of the said 
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board of directors and in the presence of him, the said Richard A. 


Elmer. 
CH. W. HERMAN 
[SEAL. | Notary Public of Kings County, New York. 


Certificate filed in New York county. 


Ata meeting of the board of directors of the American Surety 
Company held at the office of the company on the 9th day of June, 
1886, on motion it was— 

“ Resolved, Thatin pursuance of chapter 416, Laws of 1886,amend- 

ing section eight hundred and eleven of the Code of Civil 
123 Procedure, the president or vice-president be, and either of 
them are hereby, authorized and empowered to sign, execute, 
and deliver any and all bonds or undertakings for or on behalf of 
the company, the same to be attested by the ‘secretary or assistant 


secretary.” 


City AND County oF NEw YoRrRK, 88: 


I, Fred. F. Nugent, assistant secretary of the American Surety 
Company, have compared the foregoing resolution with the original 
thereof as recorded in the minute book of said company, and do 
certify that the same is a correct and true transcript therefrom and 
of the whole of said original resolution. 

Given under my hand and the seal of the company, at 
[L. 8] the city of New York, this 27th day of November, 1886. 
FRED. F. NUGENT, 
Assistant Secretary. 


124 UniTep STATES OF AMERICA, ae 
‘ 
District of Indiana, 


I, Noble C. Butler, clerk of the circuit court of the United States 
for the district of Indiana, do hereby certify that the above and fore- 
going is a full, true, and complete transcript of the record in the 
matter of the claim of Lawrence Brothers & re in the cause of The 
Central Trust Company of New York et al. vs. The Toledo, Cincin- 
nati & St. Louis Railroad Company ef al. as fall as the same ap- 


pears of record and on file in my office. 


Seal Circuit Court of the Witness my hand and the seal of said 


United States, District court, at Indianapolis, in said district, 


of Indiana. this 8th day of October, A. D. 1887. 
NOBLE C. BUTLER, Clerk. 


Endorsed on cover: Indiana C. C. U.S. No. 333. Sylvester 
H. Kneeland, appellant, vs. Lawrence Brothers & Co. Filed Feb- 
ruary 28, 1888. 
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SUPREME COURT 


OF THE 


UNITED STATES. 
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i@ nn itt Delete, 


me 


al : 


SyLvester H. KNEELAND, 


Appella nt, 


Vs. 
: Oetobn gs Term. TAU. 
LAWRENCE BROTHERS AND ComM- 


PANY, Appellees. 


Appeal from the Circuit Court of the United States For 
the District of Indiana. 


BRIEF IN BEHALF OF APPELLANT. 


By JOHN M. BUTLER. 


FAANK MH. SMITH, INDIANAPOLIS 
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SUPREME COURT 


OF THE 


UNITED STATES. 


SytvesTeER H. KNEELAND, 


Appellant, 
No. 333. 


October Term, 1890. 


VS. 
LAWRENCE BROTHERS AND CoMm- 


PANY, Appellees. 


_ Appeal from the Circuit Court of the United States for 
the Distriet of Indiana. 


BRIEF IN BEHALF OF APPELLANT. 


STATEMENT. 


This suit pertains wholly to that part of the line of 
railroad extending from Toledo, Ohio, to East St. Louis, 
Illinois, known as the St. Louis Division. The St. Louis 
Division extends from Kokomo, Indiana, to East St. 
Louis, Illinois, a distance of two hundred and seventy 
miles. 

That part of this division extending from Kokomo, 
Indiana, to Frankfort, Indiana, a distance of about 
twenty-five miles, was originally a standard gauge rail- 
road, constructed and owned by the Frankfort and Ko- 
komo Railroad Company. 


2 


On January 1, 1879, the Frankfort and Kokomo 
Railroad Company executed and issued two hundred 
first mortgage bonds for $1000 each, payable on January 
1, 1909, bearing interest at the rate of seven per cent., 
payable semi-annually, and to secure the payment of 
said bonds executed and delivered to the Farmers’ Loan 
and Trust Company its mortgage or deed of trust upon 
its said railroad from Frankfort to Kokomo. 


Afterwards, The Frankfort and Kokomo Railroad 
became, by consolidation, a part of the railroad of the 
Toledo, Cincinnati and St, Louis Railroad Company, 


of Indiana and Illinois. 


The T. C. & St. L. R. R. Co., executed and issued 
three thousand first mortgage bonds for $1000 each, 
dated July 23, 1881, payable in gold coin on July 1,. 
1921, with interest at the rate of six per cent. payable 
semi-annually, and to secure the payment of said bonds, 
executed and delivered to The Central Trust Company 
of New York and Thomas A. Hendricks its first 
mortgage on its entire line of railroad extending from 
Kokomo, Indiana, to East St. Louis, [llinois. 


The purpose was to take up the entire two hun- 
dred Frankfort and Kokomo first mortgage bonds, by 
exchanging T. C. & St. L. R. R. Co. first mortgage 
bonds for them. One hundred and thirty of the Frank- 
fort and Kokomo bonds were exchanged,—seventy of 
said bonds were not exchanged, the holders thereof 
refusing to exchange them for T. C. & St. L. R. R. 
Co. bonds. 


Suit was brought for foreclosure of the first mort- 
gage of the T.C.& St. L. R. R. Co., default having 
been made in payment of interest on said mortgage 


3 


bonds, and also in payment of interest on the out- 
standing bonds of the F. & K. R. R. Co. 

Foreclosure decree was rendered on November 12, 
1885. By this decree it was found and decreed that 
seventy of the F. & K. R. R. Co. bonds were outstand- 
ing and unexchanged, and that there was then due up- 
on said seventy bonds and coupons thereto belonging, 
$85.108.12. (Record p. 19.) 

In printing the record, at folio 50 on page 19, the 
part of the sentence showing that 130 of the 200 F. & 
K. R. R. Co. bonds had been exchanged and surren- 
dered, is by mistake omitted. The sentence should 
have been printed as follows: 

“ That on or before the commencement of this suit, 
130 of the said bonds were taken up and cancelled by the 
exchange therefor of that number of bonds of the said 
Toledo, Cincinnati and St. Louis Railroad Company of 
Indiana and Illinois, hereinafter mentioned, and the re- 
mainder thereof, to-wit, seventy, are outstanding in the 


, 


hands of divers holders.” The words in italics are 
omitted from this record. 

This same decree, however, appears correctly in 
the record in cause No. 252, October Term, 1889,— 
Kneeland v. American Loan and Trust Company, at pages 
471, 472. 

By the foreclosure decree it was provided that the 
seventy unexchanged F. & K. R. R. Co. bonds and de- 
faulted coupons should be paid out of the proceeds of 
the foreclosure sale, first after payment of Court costs 
and Master’s fees. (Record p. 28.) 

The foreclosure sale took place on December 30, 
1885, and Sylvester H. Kneeland became the purchaser 
of the entire road from Kokomo to East St. Louis for 


$901,000. (Record pp. 29-84.) 
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The sale was confirmed February 5, 1886, and on 
March 10, 1886, a deed was executed and delivered to 
Kneeland. (Record pp. 34-42.) 

Under a general order, all claims filed in the United 
States Circuit Court for the District of Indiana against 
the purchase money fund, arising from the foreclosure 
sale of the T., C. & St. L. R. R., were referred to W. P. 
Fishback, Master. (Record p. 43.) 

Appellees, as brokers for one 8. Newton Smith, 
filed a claim for payment of six F. & K. R. R. Co. 
bonds, alleging that they, as brokers, had purchased the 
six bonds on the order of said Smith, and that said 
bonds were held by them as collateral, to secure repay- 
ment of $5000, advanced by them for Smith on the pur- 
chase of the bonds. 

From the numbers on the bonds produced by ap- 
pellees, Kneeland became satisfied that they were bonds 
that had been exchanged, and that they formed no part of 
the seventy F. & K. R. R. Co. bonds, payment of which 
was provided in and by the foreclosure decree under 
which he purchased. He, therefore, resisted payment 
of these six bonds, and required proof regarding them 
to be taken. | 

It will be remembered. that the fact has been re- 
peatedly disclosed in the records of the various cases 
appealed to this Court by Mr. Kneeland, that from the 
commencement to the disastrous conclusion of this nar- 
row-gauge railroad enterprise, George William Ballou 
& Company were the financial agents of the Toledo, 
Delphos and Burlington Railroad Company, and its suc- 
cessor, the Toledo, Cincinnati and St. Louis Railroad 
Company. 

This fact notably appears in the records of the 


3 


causes of Central Trust Company of New York, et al., v. 
Sylvester H. Kneeland, decided during the present term 
of this Ccurt, and Toledo, Delphos and Burlington Rail- 
road Company v. Hamilton, decided by this Court, March 
17, 1890. 


The evidence taken, regarding the six bonds here 
involved, appears in the record. It proves conclusively 
the following facts : : 

{. These six bonds were purchased on November 
10, 1885, from George William Ballou & Company. 

(Record pp. 44, 46.) 

2. That three of these bonds, to-wit, numbers 88, 
109 and 135, were exchanged by Edward LeConte for 
bonds and stock of the T., C. & St. L. R. R. Co. in Au- 
gust, 1882, and were by LeConte surrendered to Ballou 
as bonds fully paid and discharged. (Record p. 45.) 

3. That all of the six bonds were purchased from 
George William Ballou & Company at the same time,— 
the said Ballou & Company being then, and at all 
times, the financial agents of the T. C. & St. L. R. 
R. Co. (Record p. 46.) 

The Master reported in favor of appellees, find- 
ing the amount due on the six bonds, on July 22, 
1886, to be $7,883.16, and that $1.26 should be added 
to that amount, as interest, for each day thereafter, 
until the bonds are paid. (Record pp. 46, 47.) 


Kneeland filed exceptions to this report. 
(Record p. 47.) 
The Court overruled the exceptions, confirmed 
the Master’s report and rendered decree accordingly. 
(Record p. 48.) 


From this decree, Kneeland appealed. 


6 
ASSIGNMENT OF ERRORS. 
1. The Circuit Court erred in overruling the excep- 
tions to the Master’s report. 
2. The Circuit Conrt erred in rendering the decree in 
Savor of appellees for $7,883.16, and the additional sum of 
$1.26 per day, from July 22, 1886, until paid. 


ARGUMENT. 

It is absolutely certain that three of the F. & K. R. 
kK. Co. bonds, included in this claim and decree, to-wit, 
bonds numbered 88, 109 and 135, were in fact exchan- 
ged for securities of the T. C. & St. L. R. R. Co., in 
August, 1882, and were surrendered to the financial 
agent of the last named company for cancellation, as 
bonds fully paid and discharged. 

These three bonds very surely constituted no part 
of the seventy F.& K. R. R. Co. bonds, payment of 
which was provided tor in and by the foreclosure de- 
cree, under which Kneeland purchased. 

From the evidence, the inference is almost, if not 
quite, irresistible that the other three bonds included in 
this claim, to-wit, bonds numbered 13, 26 and 27, were 
also exchanged for bonds and securities of the T., C. & 
St. L. R. R. Co., and were surrendered to George William 
Ballon & Company, as the financial agent of the T., C. 
& St. L. R. R. Co., for cancellation as bonds fully paid 
and discharged. 

This inference is strengthened to certainty beyond 
a reasonable doubt, when it is remembered that this 
evidence was taken in New York City, within a stone’s 
throw of the office of George William Ballou, and that 
he was not called upon to explain the transaction by 
which appellees claim to have purchased the six bonds 


-»> 
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for Smith. It is also a notable and very suspicious fact 
that Cyrus J. Lawrence does not state that he knew of 
no infirmity attaching to these bonds when purchased 


by Ballou. 


If F. & K. R. R. Co. bonds, not constituting a part 
of the seventy bonds, payment of which was provided 
for by the foreclosure decree, are paid out of the pro- 
ceeds of that foreclosure sale, it is very evident that ap- 
pellant, Sylvester H. Kneeland, and the bondholders of 
the T., C. & St. L. R. R. Co., represented by him, will 
lose exactly the amount of money paid upon these bonds 
which were exchanged, and were fraudulently sold and re- 
issued after having been paid in full with the mortgage 
bonds of the T., C. & St. L. R. R. Co. 


The decree appealed from holds these six bonds to 
to be a valid and prior lien on the proceeds of the fore- 
closure sale of the T., C. & St. L. R. R. 


Appellant, Kneeland, contends, on the contrary, 
that, these bonds having been paid by surrendering and 
exchanging them for bonds and securities of the T., C. 
& St. L. R. R. Co., the lien of the F. & K. R. R. Co. mortgage 
was thereby released and fully discharged. 

In this case the T., C. & St. L. R. R. Co., by the 
agreement of consolidation, assumed payment of the 
F. & K. R. R. Co. mortgage, and hence the T., C. & St. 
L. R. R. Co. became bound to pay these bonds. 

The law is that payment, in any way, er by any 
thing that is accepted as payment, by the party bound to 
make payment, operates as a full discharge of the debt, and 
releases the mortgaged property from the lien of that debt. 

The following authorities seem to very clearly sup- 
port this contention of appellant, Kneeland: 
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Jones on Mortgages, Secs. 864, 865 and 944. 
Daniel on Negotiable Instruments, Sec. 1221. 
Carlton v. Jackson, 121 Mass. 592. 
Ledyard vy. Chapin, 6 Ind. 820. 
Fewell v. Kessler, 30 Ind. 195. 
Merrill v. Chase, 3 Allen (Mass.) 339. 4 
Blake v. Broughton, 12 8. E. Rep. 127. 
Theisen v. Dayton, 47 N. W. Rep. 891. 
Thompson's Adm’r. v. George, 86 Ky. 811; 5. C. 
5S. W. Rep. 760. 
Davis v. Bechstein, 69 N. Y. 440. 
District of Columbia v. Cornell, 180 U.S. 655. 
McMurray v. Moran, 134 U. 8. 150. 


Under the evidence it would be extremely hard, if 
not utterly impossible, to believe that these appellees 
had no knowledge or suspicion that these bonds had 
been exchanged, and new bonds of the T. C. & St. L. 
R. R. Co., issued in their stead, when they purchased wo 


them. 


Of course, Sinith may well, and undoubtedly does 
truly, testify that “he knew nothing against the bonds 


, 


whatever,” and that he “bought them in good faith” ; 
but could these appellees testify to the same? If so, why 
did they very carefully refrain from so doing? It was, 
and had been for years, a well known fact that George 
William Ballou & Company were the recognized finan- 
cial agents of the T. C. & St. L. R. R. Co., and were 
marketing its securities and making such payments and 
exchanges as were necessary to make them what they 


purported to be,—/first liens on the property. 


These appellees were New York brokers, and with- s 


ee 


out doubt well understood the situation. Smith is, in 


ee are co 


ee ee ee 
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law, chargeable with the knowledge possessed by his 
brokers, these appellees; and whether he is or is not 
so chargeable, makes no difference, because he is not 
a party to this suit. 

This suit was brought by Lawrence Bros. & Com- 
pany, in their own behalf. Upon their showing it 


seems reasonably clear that they are not entitled to the 


sition of bona fide purchasers without knowledge of 
| | £ 


the infirmity attaching to these bonds, by reason of 


their having been exchanged, paid and surrendered 
as fully satisfied and discharged. 

jut under the view above taken, and supported by 
authority, it may be wholly immaterial to decide the 
question of bona fides or mala fides. The point appellant, 
Kneeland, contends for is, that the payment of these 
bonds, by accepting other bonds and securities in ex- 
change for them, released and forever discharged the lien 
of the F. &. K. R. R. Co. mortgage upon the property,—in so 
far as the exchanged bonds are concerned. 


The authorities above cited seem to fully sustain 
this proposition. In this view of the case, it is quite 
immaterial to determine whether bonds, wrongfully re- 
issued, after having been exchanged and surrendered as 
paid, are or are not valid as obligations of the corpora- 
tion originally issuing them. The only question of in- 
terest to appellant, Kneeland, is: Has the lien of the F. 
& K. R. R. Co. mortgage,—as to bonds surrendered and 
exchanged for T., C. & St. L. R. R. Co. mortgage bonds,— 
been released and discharged ? 


Upon both reason and authority, appellant, Knee- 
land, contends that the lien of the fF. & K. R. R. Co. 
mortgage,—as to these six bonds, or as to each and every 


10 


one of them found to have been actually surrendered 
and exchanged for T., C. & St. L. R. R. Co. mortgage 
bonds,—is released and forever discharged. 

Appellant therefore asks that the decree appealed 
from may be reversed. 

Respectfully Submitted, 
JoHn M. Butter, 
Of Counsel for Appellant. 


Indianapolis, Ind., April 17, 1891. 
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IN "THE 


Supreme Court of the United States. 


ad 79 
JV v0. Pest). 


SYLVESTER H. KNEELAND, Appe.iant, 


LAWRENCE BROTHERS & CO. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF INDIANA, 


BRIEF FOR THE APPELLEES. 


The Frankfort and Kokomo railroad was a railroad about 
twenty-five miles in length in the State of Indiana. The 
company had executed a mortgage upon its property to se- 
cure an issue of 200 bonds of $1,000 each. Subsequently 
the road became a link in the longer ‘l'oledo, Cincinnati and 
St. Louis railroad. The latter company issued its 3,000 
mortgage bonds of $1,000 each, and of the issue there were 
set aside to trustees 200, to be retained by them, and to be 
exchanged at par value, for Frankfort and Kokomo bonds, 
at par value, with such persons as should present such 
Frankfort and Kokomo bonds. One hundred and thirty 
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were so exchanged ; the other Frankfort and Kokomo bonds 
were in the hands of divers holders, and were not exchanged 
(Tr., p. 19, see. 50). ; 

The suit, of which this case is an incident, was a suit to 
foreclose the Toledo, Cincinnati and St. Louis mortgage, and 
a decree of foreclosure was rendered. The decree found how 
much was due to holders of Frankfort and Kokomo bonds, 
and directed that this sum should be paid out of the pro- 
ceeds of the sale of the Toledo, Cincinnati and St. Louis 
railroad, next after payment of court costs and master’s fees 
(Tr., p. 28). 

The Toledo, Cincinnati and St. Louis railroad was sold. 
Upon a reference to the master, he reported that the appellees 
herein had presented six Frankfort and Kokomo bonds 
(numbers given), with coupons attached; that the bonds 
were owned by Smith and were held by Lawrence bros. & 
Co., as collateral security for advances made, and reported 
how much was due upon the bonds (Tr., p. 46). 

Exceptions were filed to this report by the appellant, the 
purchaser of the Toledo, Cincinnati and St. Louis railroad 
(Tr., p. 47). The exceptions were overruled and judginent 


was given for the appellees (Tr., p. 48). 


No brief has been filed for the appellant and I am not 
advised what points are relied upon for a reversal; but the 
evidence taken by the appellant at New York and filed with 
the master’s report (Tr., pp. 44, 45) would seem to indicate an 
intention to assert that the appellees were not bona fide pur- 
chasers for value of the bonds upon which a judgment was 


given. 


Of the 3,000 bonds of $1,000 each, issued by the Toledo, 


2, 
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Cincinnati and St. Louis Ratlroad Company, 200 were 
issued and delivered to the Central Trust Company and 
Ilendricks, trustees, to be retained by them and to be deliv- 
ered in such sums as might from time to time be required, 
at par value, to such persons as should present for exchange 
at par value Frankfort and Kokomo bonds (Tr., p. 3). What 
numbers these Toledo, Cincinnati and St. Louis bonds bore 
does not appear. 

There is no evidence that any of the bonds held by the 
appellees were exchanged for any of the Toledo, Cincinnati 
and St. Louis bonds entrusted to the Central Trust Com- 
pany and Hendricks; for whereas the trustees were to re- 
tain these 200 Toledo, Cincinnati and St. Louis bonds and 
were to exchange them at par for Frankfort and Kokomo 
bonds, the bonds held by the appellees were obtained by 
Smith from one Ballou. Where Ballou had obtained 
numbers 13, 26, and 27 of the Frankfort and Kokomo 
bonds does not appear. The other three he had got from 
one Le Conte, and had given Le Conte for them three To- 
ledo, Cincinnati and St. Louis bonds (Nos. 454, 455, 457, of 
$1,000 each), two income bonds ($1,000 and $500), and thirty 
shares of common stock. (Tr., p. 45.) 

The bonds were purchased by Smith from one having 
possession of them, and were purchased in good faith (Tr., 
p. 44). There is nothing upon which to found an assump- 
tion that Ballou was not the owner of the bonds. Smith 
gave Ballou for them (six bonds of $1,000 each) $5,000. It 
was not necessary, to make him a purchaser in good faith 
and for value, that he should have given the par value. 

GEORGE ‘T. PoRTER, 


Counsel for Appellees. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1890. 


No. 281. 


EDMUND P. DWIGHT, JOHN C. BULLITT, AND CLARA W. 
DWIGHT, EXECUTORS OF ISAAC 8S. WATERMAN, DE- 
CEASED, PLAINTIFFS IN ERROR, 


US, 


EDWIN A. MERRITT, LATE COLLECTOR OF THE PORT 
OF NEW YORK. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE SOUTHERN DISTRICT OF NEW YORK. 
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FILED OCTOBER 24, 1887. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 18090. 


No. 281. 


EDMUND P. DWIGHT, JOHN C. BULLITT, AND CLARA W. 
DWIGHT, EXECUTORS OF ISAAC 8. WATERMAN, DE- 
CEASED, PLAINTIFFS IN ERROR, 


US. 


EDWIN A. MERRITT, LATE COLLECTOR OF THE PORT 
OF NEW YORK. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE SOUTHERN DISTRICT OF NEW YORK. 
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1 UNITED STATES OF AMERICA; 83° 


The President of the United States to the judges of the circuit 
court of the United States for the southern district of New York, 
Greeting : 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, before you 


: or some of you, between Edmund P. Dwight, John C. Bullitt, and 
Clara W. Dwight, executors of Isaac S. Waterman, deceased, plain- 
tiffs, and Edwin A. Merritt, defendant, a manifest error hath hap- 


pened, to the great damage of the said plaintiffs, as is said and as 
appears by their complaint, we, being willing that such error, if 
any hath been, should be duly corrected and full and speedy justice 
done to the parties shay | in this behalf, do command you, if 
judgment be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the justices of the Supreme Court of 
the United States, at the Capital, in the city of Washington, together 
with this writ, so that you have the same at the said place, before 
the justices aforesaid, on the third Monday of October next, that, the 
record and proceedings aforesaid being inspected, the said justices 


te of the Supreme Court may cause further to be done therein to cor- 
: rect that error what of right and according to the law and custom of 
; the United States ought to be done. 


Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 
Seal of U. S. Cireuit eleventh day of October, in the year of our 
Court, South. Dist. Lord one thousand eight hundred and eighty- 
New York. seven, and of the Independence of the United 

States the one hundred and twelfth. 

TIMOTHY GRIFFITH, 
Clerk of the Circuit Court of the United 
States of America for the Southern District of 
few York, in the Second Circuit. 


— ee 


; The foregoing writ is hereby allowed. 
} ADDISON BROWN, Dist. Judge. 
; N. Y., Oct. 11th, 1887. 
2 {Endorsed :] 7506. U. 8S. Supreme Court. Edmund P. 


Dwight & o’rs, pl’ffs in error, vs. Edwin A. Merritt, def’t in 
error. Writoferror. Stanley, Clarke & Smith, att’ys for pl’ffs in 
error, 120 B’way, N. Y. city. Due service of a copy of the within 
writ of error is hereby admitted. N. Y., Oct. 13th, 1887. Stephen 
A. Walker, attorney for defendant in error. 

Stamped:] U. S. circuit court. Filed Oct. 14, 1887. Timothy 
Griffith, clerk. 
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Unitep States oF AMERICA, By 
Southern District of New York, { ~° 


I, Timothy Griffith, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second cir- 
cuit, by virtue of the foregoing writ of error and in obedience thereto, 
do hereby certify that the following pages, numbered from three to 
thirty-eight, inclusive, contain a true and complete transcript of the 

-records and proceedings had in said court in the case of Edmund 8. 
Dwight, John C. Bullitt, and Clara W. Dwight, executors of Isaac 8. 
Waterman, deceased, plaintiffs in error, against Edwin A. Merritt, 
defendant in error, as the same remain of record and on file in said 


office. 


In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, 

Seal of U. S. Cireuit in the southern district of New York, in the 
Court, South. Dist. second circuit, this 22d day of October, in the 
New York. year of our Lord one thousand eight hundred 
and eighty-seven, and of the Independence of 


the United States the one hundred and twelfth. 
| TIMOTHY GRIFFITH, Clerk. 


3 Superior Court of the City of New York. 


Isaac S. WaTERMAN, Plaintiff, 
against Summons No. 1. 
EpwIn A. Merritt, Defendant. 


To ithe above named defendant: 


You are hereby summoned to answer the complaint in this action 
and to serve a copy of your answer on the plaintiff’s attorneys within 
twenty days after the service of this summons, exclusive of the day 
of service, and in case of your failure to appear or answer judgment 
will be taken against you by default for the relief demanded in the 
complaint. 

Dated N. Y., December 7, 1887. 

STANLEY, CLARKE & SMITH, 
Plaintiff’s Attorneys ; Office, No. 158 
Broadway, New York City. 


(Endorsed :) No. 1, 7506. N. Y. superior court. Isaac S. Water- 
man vs. Edwin A. Merritt. Summons. Stanley, Clarke & Smith, 


pl’ff’s att’ys, 159 B’way, N. Y. Received U.S. attorney’s office, Dec. 


17, 1881. 


4 The President of the United States of America to the judges 
of the superior court of the city of New York, Greeting: 

We, for certain reasons, being desirous that our circuit court of 

the United States for the southern district of New York, in 

_ [{t-8.] the second circuit, shall be certified of a certain cause com- 

___.. _ meneed before you against Edwin A. Merritt, defendant, by 

_ Isaac S. Waterman, plaintiff— 
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EDWIN A. MERRITT, LATE COLLECTOR, ETC. 8 


Do therefore command you that the record and proceedings in 
the said cause you distinctly and openly send to the said circuit 
court, at the city of New York, onthe 14 day of January, 1882, as 
fully and amply as the same are remaining before you, by whatever 
names the said parties may be called therein, together with this 
writ, that our said court may cause to be further done thereupon 
what of right ought to be done. 

Witness Morrison R. Waite, Esquire, Chief Justice of the Supreme 
Court of the United States, the 10 day of January, in the year one 
thousand eight hundred and eighty-two. 

JOSEPH M. DEUEL, Clerk. 

STEWART L. WOODFORD, 

U. S. Attorney, Attorney for Defendant. 


5 (Endorsed:) U. S. circuit court. Isaac S. Waterman vs. 

Edwin A. Merritt. Copy. Certiorari. Stewart L. Woodford, 
U.S. attorney, attorney for defendant. ‘Take notice that the within 
is a copy of a certiorari this day issued out of the circuit court of 
the United States for the southern districtof New York. New Yonk, 
Jan’y 10,1882. Yours, Stewart L. Woodford, U. S. attorney, attor- 
ney for defendant. To Stanley, C. & S., plaintiff’s attorneys. Due 
service of a copy of the within and of the above notice is hereby 
admitted. New York, Jan’y 10, 1882. Stanley, Clarke & Smith, 
plaintiff’s attorneys. 


6 Circuit Court of the United States for the Southern District 
of New York. 


Isaac 8S. WATERMAN, Plaintiff, ) 
against > Complaint. 
Epwin A. Merritt, Defendant. | 


Plaintiff complains— 

Ist. That defendant was during the times hereinafter named col- 
lector of customs of the United States at the port of New York. 

2nd. That plaintiff during said time transacted business under 
the firm name of Waterman & Co. and under that name duly im- 
ported at the port of New York the goods described in the bill of 
particulars annexed ; that said goods were entered in the name of 
Brown Brothers & Co., the bankers of the plaintiff, June 16th, 1880, 
at said port of New York, but that the plaintiff, under his firm name 
of Waterman & Co., withdrew said goods from warehouse June Ist, 
1881, and paid duties thereon to the defendant, as hereinafter stated. 

3rd. The defendant as such collector exacted from plaintiff 
7 as and for duties thereon, viz., five thousand eight hundred 
and eighty-one and 9, dollars. 

4th. That by the laws of the United States the true duty upon 
said goods was three hundred and 7°; dollars, but plaintiff, in order 
to obtain said goods, was compelled to pay the sum of two thousand 
eight hundred and eighty and ;5; dollars, in gold coin of the United 
States, in excess of the amount required by law. 


4 EDMUND P, DWIGHT ET AL. VS. 


Sth. That plaintiff filed with said defendant due and timely pro- 
test in writing upon his withdrawal entry of said goods against his 
decision exacting such duty, setting forth distinctly and specifically 
the grounds of objection thereto, and also as above stated. 

6th. That plaintiff made due and timely appeal in each case to 
the Secretary of the Treasury, who has affirmed the decision of de- 
fendant. 

7th. That the bill of particulars hereto annexed states for each 
importation separately the date of entry at the custom-house, of the 
payment of duty in excess, of the filing of the said protest, of the ap- 
peal to the Secretary of the Treasury, and of his decision thereon, to- 
gether with the other particulars required by law, and is made a 
part hereof. 

8th. That said sum so exacted as aforesaid has never been repaid 

to plaintiff and is still due and owing to him. 
8 Wherefore plaintiff demands judgment against defendant 

for two thousand eight hundred and eighty and ,°,, dollars, 
in United States gold coin, with interest on the several sums named 
in the bill of particulars from the several dates of payment as ap- 
pear thereby, together with the costs and disbursements of this ac- 
tion. 

STANLEY, CLARKE & SMITH, 
Attorneys for Plaintiff. 

(Endorsed:) 7506. N. Y. superior court. Isaac S. Waterman 
versus Edwin A. Merritt. Complaint. ToS. L. Woodford, Esq., att’y 
for def’t. Stanley, Clarke & Smith, pl’ff’s att’ys, 158 Broadway, New 
York city. 

9 Bill of Particulars. 


Name of importer (for all the importations): Waterman & Co. 


. ~ x i > 5 = 
E = . = oe 5 
= 4 | = | Ss — 
a oe | Ss | v - 
a | ee. = ee. ° 

r=) : : , ae yD = 
.§ z | | ae | as | 28 | + : 
a = os aheoet “ =o ag 3 ¢ thy 
en i @ se tee =s | 2S a be x 
ro) 2 x oh “= — gw . i S 
= 2 . 2 cae =e | Fe 3 .° 3 
s = © > << Bal x 2.9 =- 
& _ > = rn) — - = i ole oC v 
~ om i i outs ’ << [J — » 
a eS r eS - eae Se —s ~~ 
= S Y Se ES S oo ea is ° 
9 o Ss a ee. ° | @ ‘ga Bee ae © 
ta ie a e ' - i o ' - 4 
o ~ a ee, E | gs i a - 
Q - va — ~ < ; — / ow ' — = 

| 1880. | 1881. | 1881. | 1881. | 1881. 1881. 
Old iron rails.) Pillau.., Bjornstene | Ap'l—| June 13 | 2,880 65 | June! | June4 | June 2l | Sept. 10, 
Bjorson. | or 16, 
SRT ORES MARAE Sade RIS 
10 Endorsed :) 7506. U.S. circuit t listric 
orsed :) 7506. . dS. circuit court, southern district of 


New York. Isaac S. Waterman against Edwin A. Merrit. 
Complaint and bill of particulars. 


New York, Jan’y 10, 1882. 
To S. L. Woodford, Esquire, defendant’s attorney. 
Sim: Please take notice that this action is brought to recover 


EDWIN A. MERRITT, LATE COLLECTOR, ETC. 5 


duties illegally exacted by the defendant, as collector of customs at 
the port of New York, and the within is the plaintiff’s bill of par- 
ticulars. : 
STANLEY, CLARKE & SMITH, 
Plaintiff’s Attorneys, 158 Broadway. 


teceived, U.S. attorney’s office, Jan. 10, 1882. 


11 United States Circuit Court, Southern District of. New York. 


Isaac S. WATERMAN ) 
versus 
EpwINn A. Merairrt, Collector, ete. j 


The answer of the defendant herein, by Stewart L. Woodford, his 
attorney, to the complaint of the plaintiff in the above-entitled 
action. 


I. He admits he was at the times in said complaint mentioned 
collector of the port of ‘New York, and in such official capacity re- 
ceived payment from the plaintiff for and on account of duties due 
to the United States, under the laws thereof, upon certain importa- 
tions of merchandise imported by said plaintiff into the port of New 
York from foreign countries. 

II. He alleges that any and all moneys received by him from 
plaintiff at the times in said complaint mentioned were paid by said 
plaintiff as a debt due by him to the United States, and not other- 
wise, and were received by defendant by virtue of his office as said 
collector and under the direction of the Secretary of the Treasury 
and for and on account of the United States, and were forthwith 

thereafter and before the commencement of this action or the 
12 service of any protest paid into the Treasury of the United 

States, and that the amount of said moneys so received from 
plaintiff. were the amounts due from him to the United States ac- 
cording to the rate of duty imposed by law upon the several articles 
of merchandise by him imported and assessed with duty, and no 
other sums than duties regularly assessed and ascertained and liqui- 
dated according to law upon the plaintiff’s import entry thereof 
were collected or received by defendant, from the plaintiff. 

III. And defendant, further answering, denies that he has at this 
time sufficient information to form a belief as to the precise descrip- 
tion of the merchandise contained in the several packages referred 
to in the said complaint by the marks and numbers and description 
there given, except in so far as to state, and defendant, herein 
answering, doth aver and state, that said merchandise was not du- 
tiable according to the laws of the United States at the rates specified 
in the complaint. 

IV. And defendant, further answering, admits that plaintiff filed 
with defendant certain protests, but he denies that he has sufficient 
information to form a belief as to whether, upon the importations 
in question, protests and appeals were made by the plaintiff con- 
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formable to the laws of the United States, and defendant leaves 

plaintiff to make such proof thereof as he may be advised. 

13 V. And as to any other allegations in said complaint. con- 

tained not hereinbefore fully answered or admitted defendant 

denies the same and each thereof, and leaves the plaintiff to make 
such proof thereof as he may be advised. 

Wherefore defendant demands judgment that the complaint be 


dismissed with costs. 
STEWART L. WOODFORD, 
United States Attorney, Attorney for Defendant. 


(Endorsed :) 7506. U.S. circuit court, southern district of New 
York. Isaac S. Waterman vs. Edwin A. Merritt, collector, ete. 
Answer. Stewart L. Woodford, United States attorney, attorney for 
defendant. Due service of a copy of the within answer is hereby 
admitted. New York, Jan’y 16,1882. Stanley, Clarke & Smith, 
plaintiff’s attorneys. ToS., C. &S., plaintiff’s attorneys. 


14 United States Circuit Court, Southern District of New York. 


vs. 


Isaac S. WATERMAN 
No. 7506 
Epwin A. MERRITT. 


On reading and filing the affidavit of Benjamin Barker, Jr., and 
the exemplified copy of letters testamentary annexed thereto, and on 
motion of Stanley, Clarke & Smith— 

It is ordered that the above action be, and the same is hereby, 
revived by the substitution of E. P. Dwight, Clara W. Dwight, and 
John C. Bullitt, administrators, as parties plaintiff in the above 


action. 
Dated New York, December 10th, 1885. 


(S’g’d) HOYT H. WHEELER. 


Notice of the within motion hereby waived. 
WILLIAM DORSCHEIMER, 
S. 
U. 8. Attorney, Attorney for Defendant. 


(Endorsed :) No. 7506. U.S. circuit court, so. dist.of N. Y. Isaac 
S. Waterman vs. Edwin A. Merritt. Copy order. Stanley, Clarke 
& Smith, attorneys for plaintiff, No. 165 Broadway, N. Y.city. U.S. 
attorney’s office. Received Dec. 10, 1885. 


15. At a stated term of the circuit court of the United States of 
America for the sonthern district of New York, in the second 


Ss circuit, held at the United States court-rooms, in the city of New 


York, on Monday, the 25th day of January, in the year of our Lord 
2h one thousand eight hundred and eighty-six. 
__ Present: The Honorable Nathaniel Shipman, judge. 


EDWIN A. MERRITT, LATE COLLECTOR, ETC. 7 


C. P. Dwient, Ciara W. Dwetan, and Joun G. Burwett, 
Administrators of Isaac 8. Waterman, Deceased, 4506. 
v8. 
Epwin A. MERRITT. 


Now come the plaintiffs, by Stanley, Clark & Smith, their attor- 
neys, and move the trial of this cause. Likewise comes the defend- 
ant, by McGran Cox, ass’t U.S. att’y, his attorney. Thereupon a 
jury is empaneled and the cause proceeds to trial. After hearing 
the evidence of the parties, the argument of counsel, and the instruc- 
tions of the court the jury retire and render a verdict, whereby they . 
find for the defendant. 

On motion of counsel for pl’ffs, it is ordered that plaintiffs havea 
stay of proceedings in said verdict until the decision on the motion 


for a new trial herein. 
TIMOTHY GRIFFITH, Clerk. 


16 U.S. Cireuit Court, Southern District of New York. 


kK. F. Dwiaeut et al., Administrators, &c., 
vs. 7506. Judgment. 
Epwin A. MERRITT. 


The issues in this action have been brought on for trial before Mr. 
Judge Shipman and a jury ata circuit court of the October term, 
1885, and the issues having been tried and a verdict for the defend- 
ant having been duly rendered on the 25th day of January, 1886, 
and his costs having been adjusted at $48.85, now, on motion of 
Stephen A. Walker, United States attorney, for defendant, it is ad- 
judged that the defendant have judgment against the plaintiffs upon 
the issues in this action, and that be recover the sum of $48.85, his 
taxed costs, and have execution therefor. 

Judgment signed this llth day of Oct., 1887, nune pro tune, as of 


Sept. 30, 1887, as per ord. of c’t. 
JOHN A. SHIELDS, 
Deputy Clerk. 


(Endorsed:) United States circuit court. E. F. Dwight e al., 

administrators, &c., vs. Edwin A. Meritt. Judgment-roll. Stephen 

A. Walker, United States attorney, got defendant. Filed —, 

17 187-. Costs, $48.85. U. S. circuit court. Filed Oct. 11, 
1887. ‘Timothy Griffith, clerk. 


18 United States Circuit Court, Southern District of New York. 


» rrr: 
E. P. Dwicur et al., as Executors, Hate Ne S 7506. Plaintiffs’ 


v8. : : 
Epwin A. Merritt, Collector. Bill of Exceptions. 


Afterwards, to wit, on the 25th and 26th days of January, 1886, 
at a stated term of this court begun and holden on the third Mon- 
day of October, 1885, at the city of New York, before the Honor- 
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able Nathaniel Shipman, district judge of the United States for the 
district of Connectieut, appointed to hold the said circuit court ac- 
cording to the form of the statutes in such case made and provided, 
the aforesaid issue so joined between the said parties aforesaid, as 
by the record more fully appears, came on to be tried by a jury duly 
empanelled and sworn for that purpose, the said plaintiffs being 
represented by their attorneys, William Stanley, Esq., and Stephen 
G. Clarke, Esq., and Macgrane Coxe, Esq., assistant U.S. attorney, 
appearing in bebalf of the defendant, and was brought to recover 
an excess of duties alleged to have been illegally exacted by the 
‘ defendant, as collector of the port of New York, upon an importa- 
tion of iron rails, which the defendant collector classified for duty 
at 70 cents per hundred pounds, under the paragraph of Schedule 
E of section 2504 of the Revised Statutes of the United States, 
which imposes that rate of duty upon “iron bars for railroads or 
3 inclined planes.” 
| 19 To sustain the issues upon the part of the plaintiffs testi- 
mony was introduced showing the importation of the goods 
in question by the plaintiffs’ intestate in the condition and under 
the circumstances below stated. 

The invoice marked Plaintiffs’ Exhibit 1, entry marked Plain- 
one tiffs’ Exhibit 2, withdrawal entry marked Plaintiffs’ Exhibit 3, and 
| protest marked Plaintiffs’ Exhibit 4 were then introduced in evi- 
aa dence as follows: 

AG Ex. 1. 


“ PILLAU, 15th April, 1886. 
Messrs. Brown Brothers & Co., New York, Drs. 


To 1,827 pieces iron rails, rusty, shipped per “ Bjornstjerne Bjorn- 
son,” Capt. Nielsen, to New York—weight, 375 T., 1, 2, 20, at M 
$118.32 per ton—fr. C. Pillau, incl. all shipping charges, M 44,379.95. 

Appraiser’s Report. 


Iron railway bars, 70 cts. p. 100 lbs. 
July 3, ’80. 


‘5a & 


Approved : 
J. Q. HOWARD, Appraiser.” 


20 | Ex. II. 


Invoice dated Pillau, 15 Ap’l, 1880. 


re _ Entry of merchandise imported on the — day of June, 1880, by 
Brown Bros. & Co., in the ship Bjornstjerne Bjornson, oe, 


peer. from Pillau. 
New York, June 15, 1880. 


yeighteen hundred and twenty-seven, pieces old iron 
ESSE RE earthen 44,379 95 
+ m0. i is wine a ee ee - 1,109 45 


45,489 40 
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21 Ex. IIT. 
Bond No. 10171. 


Custom-House, CoLLector’s Orricre, May 13, 1881. 
Entry of merchandise intended to be withdrawn from warehouse by 
Waterman & Co., which was imported into this district on the 
June 3rd, 1880, by Brown Bros. & Co., in the ship “ Bjornstjerne 
Bjornson,’ —— , master, from Pillau. 


Z 


Packages and contents. 


os 


1825, eighteen hundred & twenty-five, pieces old iron rails, 
660,200 ibe, 70 cla: D. TGP TE cdc nna cucumiemeee Gee 


We hereby authorize Messrs. Waterman & Co. to withdraw the 
above mdse. 
May 13, ’81. 
BROWN BROTHERS & CO. 


840,200, — 70 ets., 5,881.40. 
WATERMAN & CO. 


22 : Be oe 


New York, June 1st, 1881. 
Hon. E. A. Merritt, collector of the port. 

Sin: We are hereby protest against the payment of duty as ex- 
acted of seventy cents per one hundred pounds on eighteen hundred 
and twenty-seven pieces old iron rails which were imported per ship 
“ Bjornstjerne Bjornson,” from Pillau, June 13th, 1880, and entered 
on warehouse entry No. 70345 by Brown Bros. & Co., under bond 
No. 10171. 

We claim that this lot of rails (about 375 tons) was purchased and 
imported as old irow rails with the sole purpose of being broken up, 
and fit only for manufacture, consequently they should only pay a 
duty of eight dollars per ton under R. 8. approved June 22, 1874, 
sec. 2504, Schedule E, paragraph 1035, as old iron rails fit only for 
remanufacture. We furtherclaim that it is an evident error on part 
of the appraiser in returning said rails as fit for use, dutiable at 
seventy cents per one hundred Ibs., and that it is a great injustice to 
exact duty at that rate on said rails. We have paid the excess, 
$2,880, demanded, but request that you will authorize the reliquida- 
tion of our said entry and return to us the amount paid in excess of 


the correct duty. 
Respectfully, WATERMAN & CO. 


Received June 4, 1881. 


23 The rails in question were completed rails and were im- 
ported by Waterman & Co., of Philadelphia, from Russia, for 

the purpose of breaking them up and remanufacturing them in 

Waterman’s rolling mill, at Danville, Pennsylvania. They were in 
2—281 
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o ee - 


fact taken to that mill and broken up and remanufactured into iron 
bars for railroads. They were of so high a pattern as to make them 
unsafe for use on railroads in this country. They were so short that 
they required one-third more bolts, spikes, fish-plates, and fastenings 
than American rails. The pattern was not in use anywhere in this 
country. They were of excessive weight per foot, and therefore too 
expensive for use here. They cost Waterman & Co. about $32 per 
ton besides duties, and new rails at the time were worth in this 
country from about $48 to about $65 perton. After their purchase 
Waterman & Co.’s mill changed hands, and they sold them to the 
Montour Steel & Iron Co., of Danville, the new owners of the mill, 
for $26.60 per ton. 

The rails were fit in this country only for remanufacture, and 
were not merchantable in this country except for remanufacture. 
They were finished and completed rails for a railroad and bad been 
sent to Russia. There was no evidence that they had ever been 
used for any purpose whatever or had ever been laid upon a rail- : 
road, except that they were when imported somewhere from three 
to eight vears old and were rusty. 

Upon cross-examination by counsel for the defendant the plain- 

tiffs’ witnesses testified in substance that the fact that the 


ecient oe a 


24 rails imported weighed considerably more per yard than the 

rails then in use on American railroads render- them too ex- a> 
pensive for profitable use on such railroads in the shape imported, 
and that at the time of their importation it would have paid better % 


to import a new rail of this character, provided it could be entered 
under the scrap-iron duty and remodelled for the purpose of making 
railroad rails, than to buy pig-iron and manufacture the rails from 
that ; that for the purpose of making new iron rails these rails were 
three processes further advanced than pig-iron would be, and that 
they could not say whether or not the rails in question have ever 
been in actual use prior to the date of their importation. 


Plaintiffs’ counsel called as a witness WiLL1aAM E. C. Cox, who tes- 
tified that he was president of the Montour Iron & Steel Company, 
at Danville, and superintendent of the Philadelphia and Reading 
rolling mill, and had been familiar with scrap iron for thirty years. 


“Q. What does scrap iron include? 
A. It includes all sort of waste and refuse iron.” 4 


Defendant’s counsel objected to the question and moved to have : 
the answer stricken out, stating the ground of objection to be that 
the testimony is incompetent and immaterial, since the statute itself 
defines scrap irop. The court granted the motion, and plaintiffs’ 
counsel duly excepted. 


“Q. What is waste iron?” 


Defendant’s counsel objected to this question on the ground last 
above stated. | 


_ The Court: State exactly what you propose to prove. 
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25 Mr. STANLEY: I propose to prove that in trade and com- 

merce the words scrap Iron is a general term; that scrap iron 
is divided into two classes of iron—waste iron and refuse iron; that 
waste iron is that class of scrap iron which is new, such as, for in- 
stance, punchings and clippings or croppings of railroad bars, and 
such other articles, as defective patterns or otherwise, are not fit for 
the purpose for which the article was originally intended ; that 
refuse iron is that class of scrap iron which comes from worn-out 
articles of iron, such as the tires of wagon wheels, old machines or 
tools, horseshoes, or things that are no longer fit for the purposes for 
which they were originally intended. 

Mr. Coxe: I object to the admission of all evidence of that nature 
at apy time in this trial for the reason that I have already given, 
namely, that scrap iron is defined bv the statute and that the trade 
designation is not competent, and I further object to the admission 
of the testimony at this stage of the trial for the reason that it has not 
been proven that the importations in question had ever been in 
actual use prior to this importation ; that the words in the statute, 
“that has been in actual use,” refer to waste iron as well as to refuse 
iron, and that therefore the testimony offered is irnmaterial. 

The Court: I think that the definition of the statute is control- 
ling, and I think the definition is intended to embrace refuse iron 
that has been in actual use in one and the same clause, “ except 
waste and refuse iron,” and that the clause “ that has been in actual 
use ” refers as much to refuse as it does to waste. 


26 The court sustained the objection and plaintiffs’ counsel — 
duly excepted. 
Plaintiffs’ counsel then continued his examination as follows: 


“Q. What is refuse iron?” 
Same objection, ruling, and exception. 


Plaintiffs’ counsel also called as a witness Witt1am C. Frick, 
who duly testified that he was superintendent of the Danville Roll- 
ing Works and an expert in scrap iron. The plaintiffs stating that 
the testimony was not offered for the purpose of proving any com- 
mercial distinction between waste and refuse iron or what scrap iron 
was commercially, he testified that scrap iron was composed of two 
classes of iron—iron that has been in use and iron that in the pro- 
cess of manufacture is spoiled either by the quality of it or by the 
rolling of it, so that it cannot be put into use as the finished product 
it was intended for. He testified that in rolling rails in a mill the 
iron has to pass through the rolls a number of times—maybe eight 
or ten. If when it is within two passes of being finished it be- 
comes defective it is then at once thrown off one side and sheared 
up and put back into the furnace. It is scrap iron. In order to 
roll a rail thirty feet long and get thirty feet that are perfect and fit 
to go into a railroad you are compelled to roll it from 31 to 36 feet 
long, some feet at each end having to be cut off. That cut-off is 
scrap iron that has never been in use and it is fit for no purpose 
other than remanufacturing. It goes right back into the furnace 


wee eee eee 
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and is rerolled. In the process of manufacturing rails, when 


27 a rail is so far along as to be within one pass through the — 


rolls of being completed it is in the shape of a rail, but a pass 
may have made the flange a little bit thinner and changed the 
shape of the head a little. The last pass may make it a marketable 
rail. If it doesn’t get that pass it is but scraps; nobody would have 
it. The other scrap iron is old car axles, old rails that have broken, 
old broken tires, and old sleigh-shoes, old boilers. Blacksmith scrap 
is almost invariably new iron, such as clippings of bars. For in- 
stance, a blacksmith wants to make a bar four feet long andthe bar 
is four feet six inches, he has to cut six inches off that bar and 
throw it into the scrap. Scrap of all descriptions is imported. 


Plaintiffs having rested and it having been stipulated that if the 
jury should find a verdict in favor of the plaintiffs on the question 
of classification raised by their protest a verdict shall be entered 
generally in their favor, subject to adjustment as to formal pre- 
requisites and amount at the custom-house, under the direction of 
the court, the counsel for the plaintiffs requested the court to direct 
a verdict in favor of the plaintiffs. The court having declined so to 
do, the plaintiffs, by their counsel, duly excepted. 

The defendant then introduced witnesses whose testimony tended 
to prove that the rails in suit were all of the same length and weight 
and not broken on the edge or elsewhere; but, upon cross-examina- 
tion, they admitted that there was a variation of sixty-three pounds 
between the heaviest and the lightest rail. 

The defendant here rested, and the court charged the jury as fol- 
lows: 


28 “GENTLEMEN OF THE JuRY: The plaintiff imported into 

this country from Russia, in 1880, a quantity of completed 
iron railroad rails, which he imported to be melted and rerolled, and 
which were subsequently sold for that purpose and were remanu- 
factured into new iron railroad rails. They were entered as wrought 
scrap iron at $8 per ton. They were classified by the collector as 
iron bars for railroads or inclined planes, and a duty of 70 cents per 
hundred pounds was levied and paid. 

The statute defines scrap iron to be waste or refuse iron that has 
been in actual use and is fit only to be remanufactured. It is in 
proof that this importation was fit in this country only for remanu- 
facture. The only question is whether the iron had been in actual 
use, for the requirement that it should have been in actual use ap- 
plies as well to waste as to refuse iron. 

The plaintiffs take the burden of proof and must satisfy you 
affirmatively that they had been in actual use. 

There is no positive evidence that the rails had ever been actually 
used. It is shown that they were finished and completed iron rails; 
that they had been sent to or were in Russia; that they were from 
three to eight years old; that they were rusted; that they were said 
to have been condemned by the Russian Government. This is all 
the evidence upon the subject. If you find that the plaintiffs have 
sustained the burden of proof and proved to your satisfaction that 
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they had been in actual use you will find for the plaintiffs; other- 
wise you will find for the defendant. 

29 [ am requested to charge, and I do charge, that in order to 
enable the plaintiffs to recover they must satisfy the jury by 

a fair preponderance of testimony that the imported article had been 

in actual use prior to its importation. 

Second. That the burden of proof is upon the plaintiffs to estab- 
lish by a fair preponderance of evidence that the imported article 
was actually used before its importation, and unless that fact be 
proven by evidence satisfactory to the jury the verdict should be for 
the defendant. 

Third. That the seizure proceedings have no relevancy to the 
issue, and should not be taken into consideration by the jury.” 


Plaintiffs’ counsel excepted to that portion of the charge that 
stated that the requirements of the statute in respect to actual use 
apply as well to waste as to refuse iron, and to so mach of the charge 
as stated that in order to enable the plaintiffs to recover they must 
satisfy the jury that the imported article was in actual use prior to 
its importation. 

The jury rendered a verdict for the defendant. 

And inasmuch as the matters and things aforesaid do not appear 
by the record or otherwise than by this bill of exceptions, plaintiffs’ 
counsel has caused the same to be nade, and it was duly settled on 
the 22d day of September, 1887. 

N. SHIPMAN, Judge. [t. s.] 


(Endorsed :) U.S. circuit court, southern district of New York. 
E. P. Dwight and o’rs, as executors, &c., plaintiffs, versus Edwin A. 
Merritt, coll’r, defendant. Bill of-exceptions. Stanley, Clarke & 
Smith. U.S. circuit court. Filed Sep. 26, 1887. Timothy Grif- 
fith, clerk. 


30 Supreme Court of the United States. 


Epmunp P. Dwicut, Jonn C. BULLITT, ) 
and Clara W. Dwight, Executors of Isaac 
S. Waterman, Deceased, Plaintiffs in { 
Error, 

against 
Epwin A. Merrirr, Defendant in Error. } 


Assignment of Errors, 


Afterwards, to wit, on the third Monday of October term, in the 
same term, before the justices of the said court, at the Capitol in 
Washington, come the said plaintiffs in error, by Stanley, Clarke 
& Smith, their attorneys, and say that in the record and proceedings 
aforesaid there is manifest error in this, to wit: 

I. That by the record aforesaid it appears that the judgment afvure- 
said, in form aforesaid given, was given for the said defendant in error 
against the said plaintiffs in error, whereas by the law of the land 
the said judgment ought to have been given for the said plaintiffs 
against the said defendant. 


> —_ —_ . . 
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II. That there was error in excluding the evidence offered: to 

aah that the rails which are the subject of controversy were seized 
y the United States and subsequently released. 

III. There was error in excluding testimony as to the meaning 
of the statutory terms “ waste iron” and “scrap iron.” 

IV. The court erred in instructing the jury that unless 
31 they found the rails had been in actual use prior to their im- 
portation the verdict must be for the defendant. 

And the said plaintiffs pray that the judgment aforesaid for the 
errors aforesaid and other errors in the record and proceedings 
aforesaid may be reversed, annulled, and altogetler held for noth- 
ing, and that they, the said plaintiffs, may be restored to all things 
which they have lost by occasion of said judgment, &c. 

STANLEY, CLARKE & SMITH, 
Attorneys for Plaintiffs in Error. 


(Endorsed :) U. S. Supreme Court. Edmund P. Dwight & al, 

pl’ffs in error, vs. Edwin A. Merritt, def’t in error. Assignment of 

errors. Stanley, Clarke & Smith, att’ys for pl’ffs in error, 120 

32 B’way, N. Y. city. Due service of a copy of the within is 

hereby admitted. N. Y., Oct. 17th, 1887. Stephen A. Walker, 

attorney for def’t in error. U. S. circuit court. Filed Oct. 17, 1887. 
Timothy Griffith, clerk. 


33 Supreme Court of the United States. 


Epmunp P. Dwiaeut, Joun C. Butiitt, and Ciara ) 
W. ni Bo Executors of Isaac S. Waterman, | 
Deceased, Plaintiffs in Error, ;Jdoinder in Error. 

vs. 
Epwin A. Merritt, Defendant in Error. 


And afterwards, to wit, on the third Monday of October term, in 
said term, the said defendant in error, by Stephen A. Walker, his 
attorney, comes here into court,and says that there is no error either 
in the record or proceedings aforesaid or in the giving of the judg- 
ment aforesaid. 

And he prays that the said Supreme Court, before the justices 
thereof, now here, may proceed to examine as well the record and 

proceedings aforesaid as the matters aforesaid above assigned for 
error, and that the judgment aforesaid, in form aforesaid given, may 


be in all things affirmed, &c. 
STEPHEN A. WALKER, 
Att’y for Defendant in Error. 


Endorsed :} 7506. United StatesSupreme Court. Edmund 
ight & al., &., plaintiffs in error, v. Edwin A. Merritt, 
ee: Joinder i inerror. Due service of a copy of the 

rin error is hereby admitted this 19th day of October, 
y, Clark & Smith, att’ys for plaintiffs in error. U.S. 
‘il d Oct. 19, 1887. Timothy Griffith, elerk. 
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35 Cireuit Court of the United States of America for the 
Southern District of New York, in the Second Circuit. 


Epmunp P. Dwient, Joun C. Burritt, and) 
Clara W. Dwight, Executors of Isaac S. Water- | Band for Dameanes 
man, Pl’ffs in Error, ee and Costs . 


v8. 
Epwin A. Merritt, D’f’t in Error. | 


Know all men by these presents that we, Elias G. Cope & S. B. 
Knight, are held and firmly bound unto the above-named Edwin 
A. Merritt in the sum of two hundred and fifty dollars, to be paid 
to tae said Edwin A. Merritt; for the payment of which, well and 
truly to be made, we bind ourselves and each of us, our and each 
of our heirs, executors, and administrators, jointly and severally, 
firmly by these presents. 

Sealed with our seals and dated the fifth day of October, in the 
year of our Lord one thousand eight hundred and eighty-seven. 

Whereas the above-named Edmund P. Dwight et al. have prose- 
cuted their writ of error to the Supreme Court of the United States 
to reverse the judgment rendered in the above-entitled suit by the 
judge of the circuit court of the United States for the southern dis- 
trict of New York: 

Now, therefore, the condition of this obligation is such that if 
the above-named Edmund P. Dwight et a/. shall prosecute their said 
writ of error to effect and answer all costs if they shall fail to make 
said writ of error good, then this obligation shall be void ; otherwise 
the same shall be and remain in full force and virtue. 

ELIAS G. COPE. 
S. B. KNIGHT. 


Sealed and delivered and taken and acknowledged this fifth day 


of Oct., 1881, before me— 
ORLANDO G. HEMPSTEAD, 
Notary Public. 


36 [Endorsed :] U.S. circuit court, southern district of New 

York. Edmund P, Dwight e¢ al., p’ff- in error, vs. Edwin A. 
Merritt, def’t in error. Bond for costs on writ of error to Supreme 
Court. Stanley, Clarke & Smith, att’ys for pl’ff- in error, 120 B’way, 
N. Y. city. Approved as to form, amount, and sufficiency of sure- 
ties. A. Brown, district judge. U.S. circuit court. Filed Oct. 12, 
1887. Timothy Griffith, clerk. 


Unitep States OF AMERICA, 
Eastern District of Pennsylvania, 


Elias G. Cope & S. B. Knight, being duly sworn, each for himself 
deposes and says that he is worth the sum of five hundred dollars 
over and above all his just debts and liabilities. 

ELIAS G. COPE. 
S. B. KNIGHT. 
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Yu the Supreme Court of the Wnited States. 


Octrosper ‘Term, 1890. 


EDMUND P. DWIGHT er ats. 
vs. | No. 281. 


EDWIN A. MERRITT. 


—! 


BRIEF FOR THE PLAINTIFFS. 


EDWIN B. SMITH, 
Of Counsel. 


STANLEY, CLARKE & SMITH, 
No. 120 Broapway, New Yorkg, 


Plaintiffs’ A ttorne ys. 


Cc. G. Burgoyne, 146-150 Centre Street, New York. 
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Sworn to this fifth day of Oct., A. D. 1881, before me— 


[L. 8. ] ORLANDO G. HEMPSTEAD, 
Notary Public. 


37 United STates OF AMERICA, 88: 


To Edwin A. Merritt, Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the third Monday of October term, eighteen hundred and eighty- 
seven, pursuant to a writ of error filed in the clerk’s office of the cir- 
cuit court of the United States for the southern district of New 
York, wherein Edmund P. Dwight, John C. Bullitt, and Clara W. 
Dwight, executors of Isaac 8S. Waterman, deceased, are plaintiffs in 
error and you are defendant in error, to show cause, if any there be, 
why the judgment in the said writ of error mentioned should not be 
corrected and speedy justice should not be done to the parties in 
that behalf. 


Dated October 11th, 1887. 
ADDISON BROWN, 


Dist. Judge. 


38 [Endorsed :] 7506. U. 8. Supreme Court. Edmund P. 
Dwight & o’rs, plaintiffs in error, against Edwin A. Merritt, 
defendant in error. Citation. Stanley, Clarke & Smith, att’ys for 
pl’fis in error, 120 B’way, N. Y. city. Due service of a copy of the 
within citation is hereby admitted. N. Y., Oct. 13th,1887. Stephen 
A. Walker, attorney for defendant in error. 
[Stamped :] U. S. circuit court. Filed Oct. 14, 1887. Timothy 


Griffith, elerk. 


Endorsed on cover: S. New York C.C. U.S. No. 281. Edmund 
P. Dwight, John C. Bullitt, & Clara W. Dwight, executors of Isaac 
S. Waterman, deceased, plaintiffs in error, vs. Edwin A. Merritt, late 
collector of the port of New York. Filed October 24, 1887. 


SUPREME GOURT OF THE UNITED STATES. 


OCTOBER TERM, 1890. 


No. 28. 


Epmunp P. DwiaGnutT ET 
vs, 


EDWIN A. MERRITT, 
Collr. 


PLAINTIFFS’ BRIEF. 


Statement. 


In June, 1880, plaintiffs’ intestate imported into New 
York, from Pillau, about 375 tons of rusty old iron 
rails which cost him $32 a ton, delivered here (exclusive 
of duties), where new rails were selling at from 
$48 to $65 a ton (Record, 10 top). He subsequently 
sold them (duty paid) for $26.60 a ton (/b.), although 
the invoice shows their value in the principal markets 
of Prussia to have been little over $20 (/d., 8, fol. 19). 

Though these were completed rails, Mr. Waterman 
imported them only to break them up and remanufac- 
ture them at his mill in Pennsylvania, which was ulti- 
mately done. In this country they were fit only for 
remanufacture, and merchantable for no other purpose. 


9 
They were of a pattern nowhere in use here; too high 
for safety upon our roads ; so short as to require one- 
third more bolts, spikes and fish-plates, etc., than 
American rails; of excessive weight, and hence too 
expensive for use here (Rec., p. 10, top). 

In a finished condition for a railroad they had been 
sent to Russia, but there was no direct evidence they 
had ever been laid upon a railroad, or used for any 
purpose whatever, except that (when imported) they 
were from three to eight years old, and were rusty 


(Lbid. ). 


An expert, who had been familiar with scrap iron for 
thirty years, was asked: ‘“‘ What does scrap iron in- 
clude ?” and replied : ‘‘ It includes all sort of waste and 
refuse iron.” 

Upon defendant's motion, based upon the claim that 
the testimony was incompetent and immaterial, since 
the statute defines scrap iron, this answer was stricken 
out; and the plaintiffs excepted. (Rec. 10, fol. 24). 

The same witness was not permitted to answer the 
question ‘“ Whatis waste iron ?” it having been excluded 
upon the same ground ; and plaintiffs excepted. (/bid. ) 

There was the same objection, ruling, exclusion and 
exception to this question: ‘‘ What is refuse iron ?” 
(Ree. 11., fol. 26.) 

Plaintiffs’ counsel stated the purpose of his inquiries 
to be to elicit the fact that, in trade and commerce, 
‘scrap-iron ' is a general term, including two classes, to 
wit, waste iron and refuse iron ; waste being that class 
of scrap which is new, like clippings, punchings, ete. ; 
while refuse was such scrap as was no longer fit for the 
purpose for which it was originally intended. (Rec. 
11., top.) 

Another expert testified that (irrespective of commer- 
cial designation), as matter of fact, scrap iron was com- 
posed of two classes: (1.) iron that has been in use 
and (2.) that which, in the process of manufacture, is 


spoiled, either by the quality or the rolling of it, so that 
it cannot, as a finished product, be put to the use for 
which it was intended. 

He testified that, in rolling rails, the iron has to pass 
through the rolls maybe eight or ten times. If, when 
it is within two passes of being finished, it becomes de- 
fective, it is at once thrown off one side, sheared up, 
and put back into the furnace. It is serap iron. To 
roll a rail thirty feet long that shall be perfect and fit 
to go into a railroad, it has to be rolled from thirty-one 
to thirty-six feet long, several feet having to be cut off 
from each end. That cut-off is scrap iron which has 
never been in use, and is fit for no other use than re- 
manufacture. It goes right back into the furnace, and 
is re-rolled. In the process of munufacturing rails, 
when a rail is so far along as to be within one pass 
through the rolls of being completed, it is in the shape 
of a rail; but a pass may have made the flange a little 
bit thinner and changed the shape of the head a little. 
The last pass may make it a marketable rail. If it does 
not get that pass, it is but scrap ;—nobody would 
have it. 

The other scrap iron is old car-axles, old rails that 
have broken, old broken tires, old sleigh-shoes, and old 
boilers. Blacksmith scrap is almost invariably new 
iron, such as clippings of bars. Ex. gr., a blacksmith 
wants to make a bar four feet long ; and the bar is four 
and a half feet long; he has to cut six inches off, and 
throw it into the serap. Scrap of all descriptions is 
imported. (Ree., 11, 12.) 

The defence introduced testimony tending to show 
the rails in suit to be of uniform length and weight, 
and not broken upon the edge or elsewhere. Upon 
cross-examination, a variation of sixty-three pounds 
between the heaviest and lightest rail was shown to 
exist. (Rec. 12, fol. 27.) 

The evidence being all introduced, the jury were 
charged as follows ;— 


f 


The plaintiff imported into this country from Rus- 
sia, in 1880, a quantity of completed iron railroad rails, 
to be melted and re-rolled, and which were subse- 
quently sold for that purpose and were re-manufactured 
into new iron railroad rails. They were entered as 
wrought scrap iron, at eight dollars a ton. The col- 
lector classified them as iron bars for railroads or in- 
clined planes, and a duty of seventy cents a hundred 
pounds was levied thereon, and paid. 

The statute defines scrap iron to be waste or refuse 
iron that has been in actual use and is fit only to be re- 
manufactured. It is in proof that, this importation was 
fit, in this country, only for re-manufacture. Zhe only 
question 18 whether the ron had been an actual wse - tor 
the requirement that it should have been in actual use ap- 
plies as well to waste as to refuse iron. 

There is no positive evidence that the r: ails had ever 
been actually used. They were finished and completed 
iron rails; -had been sent to, or were in, Russia; were 
froin three to eight years old; were rusted ; and they 
were said to have been condemned by the Russian gov- 
ernment. 

This is all the evidence upon the subject. 

If you find the plaintiffs have sustained the burden 
of proof and proved to your satisfaction that they had 
been in actual use, vou will find for the plaintiffs ; 
otherwise, you will find for the defendant. (Rec. 12, 
13; fol. 28°) 


Upon defendant’s request, the Court, in different 
phraseology, twice repeated the prior instruction, that 
the burden was upon plaintiffs to establish actual use 
of these rails prior to their importation. 

Plaintiffs’ counsel excepted to the instruction that the 
statutory requirement of actual use applied equally to 
waste and to refuse iron ; and to so much of the charge 
as stated that, to enable the plaintiffs to recover they 
must satisfy the jury that the imported article was in 
actual use prior to its importation. (Rec. 13, fol. 29.) 

All formalities of protest, appeal and suit were 
seasonably observed. 

The jury rendered a verdict for the defendant. 


Statutes. 


Under the metal schedule (E) of Sec. 2504 of the 
Rev. Stats. (page 464 of 2d ed.), the collector dutied 
our importation, under this clause : 

[ron bars for railroads or inclined planes ; seventy 
cents per one hundred pounds (Hey!, * 991; Rev. Sts., 
ed. A.D. 1878, p. 46-4. ) 


The importer entered and claimed to have these rails 
dutied under this clause of the same schedule; here 
punctuated according to our idea of its meaning : 

Wrought scrap iron of every description, eight dollars 
per ton ; but nothing shall be deemed scrap iron except 
waste, or refuse iron that has been in actual use, and is 
fit only to be re-manufactured (Heyl,* 1035; Rev. Sts., 
2d ed., }). 466.) 


Assignment of Errors. 


I. There was error in striking out this question 
“what does scrap iron include?” and the answer, “ It 
includes all sorts of waste and refuse iron ?” (Ree. p. 10, 


fol. 24.) 


Il. It was error to exclude this question ; “ what is 


waste iron ?” ( Lhid. ) 


[1J. There was error in excluding the testimony as 
to the meaning of the statutory terms ‘ waste iron’ and 
‘serap iron.’ (Ree. pp. 10, 11 and 14 top, * LIT.) 

IV. The Court erred in instructing the jury that un- 
less they found the rails had been in actual use prior 
to their importation, the verdict must be for the de- 


fendant. (Rec. 13, top, and 14, top, * IV.) 


V. It was error to exclude this question : “ What is 
refuse iron ?” (Ree. 11, fol. 26.) 
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VI. There was error in this language of the charge to 
the jury : 

“ The only question is whether the iron had been in 
actual use; for the requirement that it should have 
been in actual use applies as well to waste as to refuse 
iron. (Rec. 12, fol. 28.) 


VII. The Judge erred in saying to the jury this : 

“T am requested to charge, and I do charge, that, in 
order to enable the plaintiffs to recover, they must 
satisfy the jury by a fair preponderance of testimony 
that the imported article had been in actual use prior to 
its importation.” (Rec. 13, top; foi. 29.) 


VIII. It was error for the Judge thus to instruct the 
jury, viz. : 

“ That the burden of proof is upon the plaintiffs to 
establish by a fair preponderance of evidence that the 
imported article was actually used before its importa- 
tion; and unless that fact be proven by evidence satis- 
factory to the jury, the verdict should be for the 
defendant.” (Jbid. ) 


IX. There was error in rendering judgment for the 
defendant, instead of for the plaintiffs, upon the undis- 
puted testimony. (Rec. 8 to 14; and 7.) 


POINTS. 
I. 


However this Court may rule upon the specific ques- 
tions and exceptions which this record presents, it is 
obvious that the action of the Collector actually worked 
gross injustice, while we deem it manifestly not in con- 
_ formity with law ; and consider that the importer was 
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subjected not only to an inequitable, but to an illegal 
and extortionate, exaction. 

Twenty-three and eight-tenths cents was the then- 
proclaimed equivalent, in our currency, of the German 
mark. (Heyl, ed. of 1879, Part. LIT, p. 18.) 

Accordingly, the invoice value of these old, rusty, 
rails, in U. S. money, was $10,562.43. (Ree. 8, Ex. 1). 
This is the foreign market valuation. 

They actually cost Waterman about 312,000. (Jd. 10 
top. ) 

He sold them for $9988.30, or within a dollar or two 
of that. (Lbid.} 

The duty exacted was $5881.40; over 50% upon 
merchandise of this character, brought here as the 
raw material of a domestic manufacture! (/d. 8, 9.) 


The collector assessed upon this old iron the duty 
imposed upon “iron bars for railroads or inclined 
planes.” (See ante, p. 5.) 

The invoice properly described them; but the ap- 
praiser inaccurately reported them as “ iron railway 
bars, 70 ents. p. 100 lbs.” (Ree. 8.) 

The statute contained no such enumeration or clas- 
sification. 

Upon the undisputed testimony, which led the judge 
(in his charge) to tell the jury “ It is in proof that this 
importation was fit, in this country, ONLY /or re-manu- 
facture” (Ree. 12, fol. 28) they manifestly were not 
dutiable as intended “ for railroads.” 

Lhey were nov “ for railroads,” but for a furnace. 

The Revised Statutes, under which our goods were 
dutied, was merely a consolidation of earlier acts, in 
force Dec. Ist, 1873. It was not the Congressional pur- 
pose or expectation that the compilers should make 
any change of the then-existing law ; nor was it their 
intention to do so; and it is only in the few sporadic 
instances, where such is the necessary and unavoidable 
effect of the Congressional adoption of the Commis- 
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sioners’ phraseology, that this Court will assign to any 
section or language of the revision a meaning different 
from that inhering in the earlier legislation it embodies. 

U.S. v. Bowen, 100 U.S. 508. 

Myer v. Car Co., 102 Id. 11. 

Viterbo v. Friedlander, 120 /d. 726. 

Ex p. Crow Dog, 109 /d. 556. 

U.S. v. Le Bris, 121 /d. 279. 


If there be any ambiguity in Section 5467, inasmuch 
as it isa section of the Revised Statutes, which are 
merely a compilation of the statutes of the United 
States, revised, simplified, arranged and consolidated, 
resort may be had to the orginal statute from which 
this section was taken to ascertain what, if any, change 
of phraseology there is, and whether such change 
should be construed as changing the law. [Citing 
cases. | 

And it is said that this is especially so where the act 
authorizing the revision directs marginal references, as 1s 
the case here. 

U.S. v. Lacher, 134 U. S. 626-7. 
Pentlarge v. Kirby, 22 Blatch. 264. 


Recurrence to the statutes marginally referred to, 
from which this provision was taken, relating to “iron 
bars for railroads,” establishes the construction for 
which we contend ; and shows this phrase to indicate 
only such bars as are imported in a condition adapting 
them to immediate use upon the roads of this country. 

The first appearance of this clause is in the act of 
March 2, 1861, c. 68, § 7, in this form ;— 

“ On all iron imported in bars for railroads or in- 
clined planes made to patterns and fitted to be laid down 
upon such roads or planes without further manufacture, 
and not exceeding six inches high, twelve dollars per 
ton.” (12 Stats. 180 bottom.) 


But, prior to the revision, this statute and phraseology 
were changed, by the act of June 30, 1864, c. 171, § 3, 
by omitting the limitation of height, and substituting a 

rate by the pound for that by the ton, as follows : 
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On all iron imported in .bars for railroads and in- 
clined planes, made to patterns and fitted to be laid down 
on such roads and planes without Jurther manufacture, 
sixty cents per one hundred pounds (13 Stats., 204 
top). 


The additional ten cents per hundred were imposed 
by the second section of act of Mch. 3, 1865, c. 80 
“on iron bars for railroads or inclined planes, ten cents 
per one hundred pounds” (13 Stats., 493 top), under 
the pressure of financial necessity. 

These two last-mentioned tariff provisions are those 
reproduced in this brief phrase of the Revised Statutes : 

“ Tron bars for railroads or inclined planes, seventy 
cents per one hundred pounds.” 

“There may be aslght obscurity in this section, 
arising from a practice, followed in many other passages 
of the Revised Statutes, where, in revising and consoli- 
dating preceding statute provisions, fhe fewest words 
possible were adopted.” 

Com. v. Llancock, 2 Gray, 63 top. 


This case is worthy of eramination. It suggests such 
change of punctuation and addition of words as would 
make the revision conform to the act revised ; and con- 
strues it as so read. 

Thus is shown the collector's error is assessing as 
iron bars for railroads iron proved by all the uncontra- 
dicted testimony not to be adapted to any such use, 
nor imported for that purpose, but onlv to be melted 
and cast into whatever forms might be given to the 
molten mass of which these bars would become a part. 

It is its condition as an import, as an article of this 
country’s commerce, that must be ascertained to fix its 
dutiable character. 
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II. 


In a custom’s case in New York, the Cireuit Judge— 
following an earlier decision there and the rulings of 
Justices Wooppury and Curtis in Wilkinson v. Gree- 
ley, 1 Curt., 64,65 and 67—held that the burden of 
proof was upon the collector to justify his exaction. 
This Court reversed the judgment (Arthur v. Unkart, 
96 U.S., 118), holding that the importer who com- 
plained of the collector's action must show its illegality. 
The opinion in 96 U.58., 121, 123, ignores or overlooks 
the premise of the opposite conclusion reached by the 
learned Judges above mentioned, viz., that the invoice 
is to be accepted as indicating the true basis of duty 
unless its statements are shown incorrect by extrinsic 
evidence (1 Curt., 64, middle). 

U.S. v. 67 Pckgs., *17 How., 90. 


The ground of error (if any there be) in this assump- 
tion is not shown, nor is the subject discussed, in 96 
U.8., 118-123; and it not only seems abstractly just 
and correct, but is sustained by the antecedent de- 
cisions of this Court, and has been adopted. by Federal 
Judges in other than the First Circuit. 

Morlot v. Lawrence, 3 Blatch., 123. 
Lottimer v. Smythe, 17 Int. Rev. Rec., 13. 


Judge Wooppury, when he tried the Wilkinson case, 
had in mind this language in which he had, shortly be- 
fore, expressed the opinion of the Supreme Court : 


“It would be wnreasonable to overturn the invoices 
and oaths of the importers, unless by a personal inspec- 
tion and examination; an insufticient value should 
clearly appear to have been affixed, considering the 
quality of the article first,” etc. 

Greely v. Thompson, 10 How., 239. 


In an opinion per WaAyNE, J., the Court considers an 
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objection to an appraisement rendering it “ insufficient 
to displace the value declared upon the entry.” 
Sampson v. Peaslee, 20 /d., 576. 


The requirement and presentation of invoices and 
entry under oath and the denunciation of forfeitures, 
makes this very different from the question arising in 
that class of cases (attaching officers, etc.) alone cited 
and relied upon in 96 U, S., 122-3 ; especially S50, Uul- 
less that decision be confined to the point that the 
plaintiff's burden is to show the collector's classification 
or appraisal illegal. 96 U.S. 122 bottom. 

It is thus that the law has been construed, in differ- 
ent circuits, since the 96 U.S. Reports appeared. 

CLARK, J. “The burden is upon the plaintiffs to 
show the all gality com plained of.” 

Forbes v. Worthington, 25 Fed. R. 902. 


McKewnan, C. J. instructed the jury 


“The U.S. having classified this article differently 
From the invoice designation of it, and imposed a higher 
duty upon it than it would otherwise have been sub- 
jected to, the burden is upon the U.S. to satisfy you that 
there has heen (f proper classification of this article by 
the collector, and that the rat of duty wnposed by law 
only ICUS exacted by him.” 

Kennedy v. Hartranft, 9 F. R. 20. 


Deapy, J. “ An issue was also made in the pleadings 
as to whether this article is ‘starch’ ete. . . . . 
ope 
Chis issue was tendered by the defendant, and in the 
trial of it the burden of proof is upon him.” Chung 
Yune v. Kelly, 14 F. R., 642. 

Sharswood’s Stark. on Ev. (Sth Am. Ed.) 
586-7 and notes. 


We invoiced and entered our goods as old, rusty 
rails, dutiable at seventy cents a hundred pounds. The 
Collector classified and assessed them as “ for rail- 


12 


roads ”—which they confessedly, upon all the proof, 
were not. 

Thus have we sustained the burden cast upon us, 
established the illegality of the classification and exac- 
tion of the defendant, and entitled ourselves to have 
the goods dutied according to the invoice and entry of 
them. 

The defendant admitted our invoice to be correct, 
unless these old rails were “for railroads ’’—which we 


sroved they were nozf. 
} 7 


Tit. 


If, however, the burden be upon us to further sustain 
our invoice and entry by proof of their correctness 
beyond the actual attack made upon them by the defend- 
ant, we claim to have done so, fully,so far as permitted 
by the Court;—and that there was error in those rul- 
ings which restricted us in doing so. 


Passing over, as of secondary (if of any) importance, 
the striking out of the witness’ (Cox) definition of 
‘serap-iron ’ (Rec. 10, fol. 24) we strenuously insist 
it was error to exclude testimony showing that the term 
‘waste’ had a technical meaning in the trade and com- 
merce which this statutory provision affected; and 
that ‘refuse’ iron also had such meaning; and that 
they were not synonymous. (Rec. 10, 11.) 


Though most frequently avowedly applied to tariff 


legislation, it is as to all statutes—indeed, as to all 
language— 


“The first and most elementary rule of construction, 
that it is to be assumed that words and phrases are used 
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in their technical meaning if they have acquired one,” 
ete. 7 

Endlich, Interp. of Stats., $$ 2. 74. 

Kx p. Hall, 1 Pick. 261. 

Brockett v. R. R. 14 Pa. St. 241. 

State v. Smith, 5 Humph. 394. 


Whethe Y or not * they have acquired one’ wa subject 
of evidence. 

“'The terms of every document must, in the absence 
of testimony, be construed in their primary sense,” Z 
Taylor on Ev. $1131. If the language refer to any 
art, science or special business, the presumption is that 
the words are used technically. Zhe technical is the 
primary meaning. Lh... citing Shore v. Wilson, 0 Cl. X 
Fin. 555 ete. 

Doe v. Perratt, 6 Man. & Gr. 342. 


If technical, or capable of two or more interpretations, 
the testimony of experts is to be received, particularly 
as to usage. It must be taken, because the words are 
technical, and the Court takes no judical cognizance of 
the technicalities and terminology of any one branch of 
business or commerce. 

Bodmin, 23 Beav., 370. 


And the rule is the same in construing statutes regu- 
lating trade, or trade contracts. 
Endlich, Interp. of Stats., $§ 74 and 75. 


‘* BLACKBURN, J. The decision of this case depends 
upon the rule that, in construing a written contract 
relating to a particular trade, the words of the contract 
are to be understood in the sense which the word 
has acquired in trade. Prima facie, as a matter of 
construction of the contract, it is to be taken that the 
parties use the phrase in the peculiar and limited sense 
which it has acquired in the trade. Zhat limited and 
peculiar sense, if such has been acquired, must be shown 
by parol evidence ; and this having been shown, the 
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presumption is that it is the sense in which the parties | 
making the contract [or statute] used it.” 


Myers v. Sarl, 7 Jur. N. 8., 99. | 
Law gy on Usages, § 181. : 

Doe v. Perratt, 6 Man. & Gr. 342. ee: 
Myers v. Sarl, 7 Jur. (N. 8.) 97. & 
Same case in 30 L. J. (Q. B.) 9. 


Shore v. Wilson, 9 Cl. & Fin. 55: 

Grant v. Maddox, 15 M. J. W. 737 

Smith v. Clayton, 29 N. J. “ay 367. last 
sentence of Op. 

Williams v. Woods, 16 Md. 220. 

Katon v. Smith, 20 Pick. 156. 

Broadwell v. Broadwell, 6 Ill. 611. 


Collendar v. Dinsmore, 55 N. Y. 206. 


Apparently, Judge SHIPMAN’s position was this; that 
the trade meanings of ‘waste’ and ‘ refuse’ iron, and 
the difference between them, were immaterial, because 
Conzress had attached to doth the condition-precedent 
of ‘actual use’ before either could come in at the rate 
of duty for which plaintiffs contend. 

On the other hand, our assumption was, and is, that 
these meanings and this difference were of primary im- 
portance in determining whether or not Congress had 
imposed this condition as to both. 

We offered to show that there were two classes of 
material ; that while waste was iron that never had 
been in actual use, refuse iron was that which was 
second-hand or used up; for the purpose of indicating 
that the facts imperatively required the ‘ actual use’ 
to be restricted to the latter class of material, so far 
perished in the using as to be “ fit only for manu- 
facture.” 

Had we been allowed to establish the distinction we | 
alleged to exist, it would have been a persuasive argu- | 
ment against the construction adopted by the Court; | 
since it would have shown that, upon such a construe- 
— be no waste dutiable under it, inas- 
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much as none is ever put toany other use than remanu- 


facture. 

The late Justice SwAYNE repeatedly stated the 
maxim that it is the intent of the law-makers which is 
the law, whether that be found within or without the 
letter of the statute (1 Black, 61; 11 Wall. 504; 94 U. 
S. 300: 95 ld. 763; 101 Jd. 626); but the only means 
of ascertaining that intention is by the application of 
the words to the subject-matter. 

Brewer v. Blougher, 14 Pet. 198. 

Market v. Hoffman, 101 U.S. 116. 

Caldwell’s Case, 19 Wall. 268. 

Lion Ins. Co. vy. Tucker, L. R. 12 Q.. B. D. 
186. 

Peo. v. Dana, 22 Cal. 20. 


Anderson vy. R. R., 117 Hib 26. 


Accordingly, as Judge BLACKBURN observed : 


“The same words might mean a very different thing 
when put in to impose a tax from what they would 
mean when exempting from a tax.” 


Rein v. Lane, L. R. 2.Q. B. 151. 


It was held reversible error to exclude testimony 
that the words “waste ground” in railroad contracts 
meant soil which had been excavated in construction. 

Prather v. Ross, 17 Ind. 495, 


quoting this paragraph from Brown v. Brown, 8 Mete. 
576, that ordinarily 


The meaning of words and the grammatical con- 
struction of the English language, so far as they are es- 
tablished by the rules and usages of the language, are, 
prima facie, matter of law, to be construed and passed 
upon by the Court. But language may be ambiguous 
and usect in different senses ; or general words, in par- 
ticular trades and branches of business—as among mer- 
chants, for instance—may be used in a new, peculiar or 
technical sense: and therefore, in a few instances, evi- 
dence may be received from those who are conversant 
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with such branches of business, and such technical or 
peculiar use of language, to explain and illustrate it. 


Our testimony was excluded upon the specific objec- 

tion and ground that the statute defines “scrap-iron.” 

(Rec. 10, fols. 24 to 26.) E 
True ; but it does so by designating, as included with- 


in that term, both waste and refuse iron; without de- 


fining either of these. 
We can only apply this statute to the subject matter, 


and determine what importations are embraced within 
the term which it does define (scrap-iron) by seeing 


what articles are known to commerce as waste, and 
what as refuse iron ; and if no such terms are employed 
in the iron trade, to which this schedule relates, then 
(and not until then) are We to inquire as to the ordinary 
meaning of these words. 


“ Where a general descriptive term is employed in a aa 
statute in connection with words of particular de- a 
scription, the meaning of the General Term is to be as- 
certained by reference to the words of particular 
description.” 
Butterfield v. Arthur, 25 Int. Rev. Rec. 
248. | 
Here, on Ap., 125 U. 8S. 70. : 
; U.S. v. Weise, 2 Wall. p. 77 (GRIER, J.). | 
Endlich, Interp. $$ 400, 405 ete. 
§ Without rehearsing the language of the numerous 
3 cases in which this Court has declared commercial 
meaning to be, prima facie, the one attaching to tariff 
4 nomenclature, we will quote two sentences from one of > 
| the most recent of them, stating that which Mr. Endlich 
#| (see supra) considers “the first and most elementary ! 


rule of construction.” 


“ The commercial designation, as we have frequently 
decided, is the first and most important designation to 
be ascertained in settling the meaning and application 
of the tariff laws [citing cases. | 
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| But if the commercial designation fails to give an 
article its proper place in the classifications of the law, 
then resort must necessarily be had to the common 
designation.” 

Robertson vy. Salomon, 130 U.S. 415, 

: citing Arthur v. Lahey, 96 /d. 118. 

Barber v. Schell, 107 /d. 623. 

Worthington v. Abbott, 124 Jd. 436. 

Arthur v. Butterfield, 125 /d. 75. 


The statute permits entry, as scrap-iron of either of 
two articles (1) waste, or (2) refuse iron—if there be 
any difference. Jf any iron sought to be so entered is 
neither waste nor refuse, it must be excluded from this 
privilege. 

But, to determine tliis, we assert it to be absolutely 
essential to ascertain what, if anything is commercially 
known as ‘ waste’ and what as ‘ refuse,’ and the trade 


| distinction (if any) between them. It was this right 
a which was denied us. 


The witness had stated what ‘ scrap-iron’ included 
in trade and commerce. It was error to strike this out 
(Rec. 10, fol. 24), because we had a right thus to estab- 


lish the existence of technical meanings attaching to all 
three designations employed in this tariff clause, as 
tending to show Congressional recognition of these 
meanings, and an intention that their language should 
be construed in conformity therewith ; and also because 
this question and answer was merely preliminary to 
showing the meanings of the*included terms ‘ waste’ 
7 and ‘refuse ' for uhe same purpose. 


Another witness was permitted to state the /act that 
there were these two classes of scrap (Record, 11, 12, 
fols. 26, 27); but we were inhibited from proving that 
the trade recognized that fact, and gave to each class 
its appropriate name, which were (the designations 
adopted by Congress in this clause. 

We cannot understand the logic of the government's 
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position below, nor how this fact was pertinent and 


admissible, while the commercial recognition of it was 


not. 


IV. 


If it was error to exclude our testimony as to the 
trade meanings of ‘ waste’ and ‘ refuse,’ then the facts 
and definitions we sought to establish must be accepted 
as true in ascertaining the proper construction of this 
statute, for the purposes of this case here. 

If it be conceded that ‘waste’ means new scrap, 
which perished (commercially) m the making ; and that 
‘refuse ’ means o/d scrap, which has perished in the 
using ; then that construction which extends the re- 
quirement of ‘actual use’ to waste as well as to refuse 
is absurd and contradictory. 


Dunelm, L. R. 9 P. D. 171. 


It assumes to give and to withhold a privilege in the 


same sentence. 


In arguing that the phrase should be read asif a 
comma followed waste, and so that the requirement of 
actual use is confined to ‘refuse,’ we understand that 
punctuation, or the omission of it, is immaterial in con- 
struing a statute. We all realize that we are entirely at 
the mercy of the printer, in this particular, and that 
he inserts such ‘ stops ° as please him, regardless of the 
effect upon the draughtsman’s meaning, often ‘ capric- 
iously.’ (1 Woodwd. 130 top). Hence, a comma may be 
eliminated, inserted or transferred. 

Hammock vy. Loan Co. 105 U. S. 84, 85. 
U. 8. v. Isham, 17 Wall. 502 top. 
Gyger’s est. 65 Pa. St. 311, 312. 

Com. v. Shopp, 1 Woodw. 130. 
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Martin v. Gleason, 1389 Mass. 183. 

Lambert v. Peo., 76 N. Y. 225 bot. 

Shreidley v. State, 246 Oh. St. 140, where 
acomma was inserted. . 

In Com. v. Hancock, 2 Gray, 78, Saw, 
C. J., suggests the interpolation of a 
semi-colon. 

Albright s. Paine, 43 /d. 8. 

Cushing v. Worrick, 9 Gray, 382, 


in which case it was observed that a limiting clause 
“is ordinarily to be confined to the last antecedent,unless 
there is something in the subject-matter which requires 
a different construction.” (9 Gray, 385.) 

Valentine v. Borden, 100 Mass. 279. 


The Court will note that the construction for which 
we here contend simply perpetuates (in a little different 
form) the statutory recognition of a physical and com- 
mercial fact which had obtained in preceding legisla- 
tion. 

Our contention is that, in the Act of July 14, 1870, 
ce. 255, § 21 (16 Stats. 264), which is almost literally re- 
produced in the clause of the revision under which our 
goods are dutiable, the same distinction between new 
scrap (waste) and old scrap (refuse) has been preserved 
that had therefore been maintained for nearly forty 
years. 

The tariff of 1832 duties “all serap and old iron ;” 
“that nothing shall be deemed o/d that has not been in 
actual use, and fit only to be re-manufactured.” (4 Stats. 
588.) 

Thus phrased in the Act of August 30, 1842, e. 22 
$2. cl. “ Third”: 

“On all old or scrap iron, $10 per ton; provided that 
nothing shall be deemed o/d iron that has not been in 
actual use, and fit only to be re-mannfactured.” (5 Stats. 
552, * Third.”’) 
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Probably the dropping of the conjunction in the Act 
of March 2, 1861, c. 68, § 7, cl. Third (so it read ‘ old 
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scrap iron ') was accidental ; as the proviso in that act Sb 
(12 Stats. 181) and the Act of June 30, 1864 (13 Stats. 
205) is the same, verbatim, as that above quoted. 

The testimony, to the exclusion of which we except, 
shows that the changed phraseology of the Act of 1870 
(16 Stats., 264) simply intends the same meaning that a 
was expressed in the earlier acts from 1832 down. 


Aldridge vy. Williams, 3 Howd. 24. 


In addition to the cases hereinbefore cited (102 U. 8.1 
and 109 /d. 556 et als.) the following may be referred 
to, as showing recurrence to repealed provisions in con- 
struing existing law. 

Pratt v. Boston, 159 Mass. 559. 

Ham v. Same, 142 /d. 94. 

Forqueran v. Donnelly, 7 W. Va. 127. 
Attorney-Gen. v. Lamplough, 3 Ex. Div. 223. 
Bank v. Collector, 3 Wall. 495. 
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ati Even if the requirement of actual use attaches to 
| ‘waste,’ as well as to ‘refuse’ iron, yet we were entitled 
a to show the commercial meaning of these terms, as in- 
| dicating the character of the use of which each is sus- 
{ ceptible. 
The statute, certainly, can require nothing more of 
‘waste ’ than such use as it, from its nature, is susceptible > 
of. 


If the ends cut off in the making of these rails have 
been ‘used’ in that operation, a foriiori is the same 
manipulation a use of that iron which remains in the 


finished product. | 
| 
: 
' 


Vi. 


The meaning we asked leave to prove as commercially 
attaching to the words ‘ waste’ and ‘ refuse’ in connec- 
tion with the iron business is their ordinary signification. 

It is similar to that attached to the words “ woolen 
rags” and “waste” in Schedule L of the tariff pro- 
visions of the Revised Statues. (Page 471 of second 
edition). 

The ‘ rags’ are the ‘refuse, use«d-up articles ft only 
for re-manufacture ; while the “‘ waste ” is wool which 
has never yet entered into any article. 

Waste-water is let off through the sluice or waste- 
gate unused, as being in excess of that which is required 
for use. , 

To waste is to squander or destroy, as distinguished 
from beneficial using. 

A waste is a stretch of land not appropriated to use. 

Tenant’s use of an improved estate is distinguished 
from waste of it. er Maroy, J. ‘“ The very term 
waste implies the idea of detriment ” (3 Wend. 342) ; 
i. é. that some material, or labor upon material, in- 
volves a loss to its proprietor. 

Where a man’s whole estate consisted of his physical 
and mental faculties, Ropertrson, C. J., held he was 
wasting them by intemperance, which disqualified him 
from using them. 

Shuck v. Shuck, 7 Bush, 307. 
McKay v. McKay, 18 B. Mon. 9. 


Wasted opportunities are those not employed. 


P 
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: 
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VII. 


Unless ‘ waste’ has the meaning we assign it, it is 
superfluous and senseless. To treat it as synonymous 
with ‘refuse’ is to destroy all its usefulness, and is 
opposed to the principle that no word is to be deemed 
unmeaning or superfluous, but is to be given its due 
effect, if an appropriate meaning and additional force 
can fairly be attributed to it. 

Only as we define, and offered to prove it, can this 
be said of it : 

The word is sensible zn the place where it OCCUTS, and 
it is the duty of the Court, when it can, to give effect 
to every word in every enactment, if it can be done 
without violating the od/vious intention of the legis- 
lature. U.S. v. Gooding, 12 Wheat, 477. 


Judge Srory mentions, in this opinion, that it over- 
rules two theretofore given by him, in the first Circuit, 
upon the same Statute. 

Construing the meaning of ‘ waste,’ as used in a con- 
tract, differently from its common-law interpretation 
Wipe, C. J. observed : 

“ This construction of the covenant will account for 
the peculiar language in which it is expressed, will give 
a reasonable sense to a// the words of the covenant, and 
will prevent any inconsistency or discrepancy between 
different parts of the Case.” 

Doe v. Price, 8 Q. B. 904. 


VIII. 


Our construction does equity, and is agreeable to 
common sense, in placing both classes of scrap-iron—- 
which the testimony shows in fact to exist—designed 
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for the same purpose of remanufacture, upon the same 
footing as imports. 
If doubt can remain as to the true reading ef this 
Statute, it should be solved in favor of the plaintiffs. 
Hartranft v. Wiegmann, 121 U. S. 609. 
U.S. v. Isham, 17 Wall. 504. 
Powers v. Barney, 5 blatch. 202. 
Adams v. Bancroft, 3 Sumn. 384. 
Gurr v. Scudds, 11 Exch. 190-1. 


A construction making so great a difference in duty 
upon imports having precisely the same commercial 
character, and a common destiny, would be generally 
as destitute of reason as it is unjust in its operation 
upon the present plaintiffs. 

“ And we should discard any construction that would 
lead to absurd consequences.” U.S. v. Kirby, 7 Wall. 
482. 

Oates v. N. Bk. 100 U.S. 244. 

Chew Heong v. U.S. 112 /d. 555. 
Perry v. Skinner, 2 M. & W. 471. 
Jersey v. Davidson, 20 N. J. Law, 424. 


STANLEY, CLARKE & SMITH, 
+ 120 Broadway, New York. 
Attorneys for Plaintiffs. 
Epwin B. Sra, 
Of Counsel. 
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Supreme Court of the United States. 


Octosger Term, 1890. 


Epmunp P. DWIGHT AND OTHERS, 
exors., etc., plaintiffs in error, 
vs. No. 281. 
Epwin A. MERRITT, LATE COL- 
lector, etc. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF NEW YORK. 


BRIEF FOR DEFENDANT IN BRROR. 


Wm. A. Maury, 
Assistant Attorney-General. 
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Supreme Court of the United States. 


October ‘l'erm, 1890. 


Epmunp P. DWIGHT AND OTHERS, | 
exors., ete., plaintiffs in error, 
vs. > No. 281. 
Epwin A. MERRITT, LATE COL- 
lector, ete. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF NEW YORK. 


BRIEF FOR DEFENDANT IN ERROR. 


STATEMENT. 


This suit grows out of an importation by Brown Broth- 
ers & Co. of ‘1827 pieces iron rails, rusty,” as described 
in the invoice (p. 8), or “‘ iron railway bars,” as designated 
by the appraiser (p. 8), or “pieces old iron rails,” as de- 
scribed in the original entry (p. 8), and the entry on 
withdrawal from warehouse (p. 9). 

The bill of exceptions states that these rails ‘ were 
finished and completed rails for a railroad, and had been 
sent to Russia” (p. 10). It also states “there was no 
evidence that they had ever been used for any purpose 
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whatever, or had ever been laid upon a railroad, except 
that they were, when imported, somewhere from 3 to 8 
years old.” 
These rails were imported to be broken up and remanu- 
factured. ‘‘They were of so high a pattern as to make 
them unsafe for use on railroads in this country,” and for 
various economical reasons, stated in the bill of excep- 
tions, were not adapted for use in this country in their 
condition as imported (p. 10). And, at the time this 
importation was made, it would have been cheaper to 
import a new rail of this character, if it could have been 
brought in as “scrap iron,” and remanufacture it into 
railroad bars than to buy pig-iron for that purpose (p. 10). 
The defendant assessed duty on this merchandise at 70 
cents per one hundred pounds, under the provision of 
Schedule E of section 2504, Revised Statutes, which lays 
that rate of duty on ‘iron bars for railroads or inclined 
planes.” Against this action of the collector the importer 
protested, contending that the merchandise was dutiable 
only at $8 per ton as “wrought scrap-iron,” under the 
following provision of the said schedule and section, 
namely : 


Wrought scrap-iron of every description, eight dollars per ton. But 
nothing shall be deemed scrap-iron except waste or refuse iron that has 
been in actual use, and is fit only to be remanufactured. 


__ The case was tried before Judge Shipman on January 

- 25 and 26, 1886, and a verdict rendered for the defend- 
ant. 

In the course of the trial several exceptions were taken 
to rulings of the court (pp. 7-13), which will be noticed 
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ARGUMENT. 
I. 

The judge charged the jury that the merchandise, to 
be classified as ‘‘scrap-iron,” must be proved to have been 
‘‘in actual use,” and that the burden of proof was on the 
plaintiffs to establish this by a preponderance of testi- 
mony (pp. 12, 13). To which the plaintiffs excepted 
(p. 13). 

The view taken by the court that nothing can be 
‘wrought scrap iron” under the tariff that has not been 
‘‘in actual use” is the interpretation that was always put 
on the law by the Treasury Department, as shown by 
repeated rulings (S. 8. 1986, 4115, 4512), is the inter- 
pretation put on the law by Attorney-General Devens in 
his opinion of January 24, 1880 (16 Op., 445), and is the 
interpretation adopted and approved by Congress which 
reénacted the said serap-iron provision of Schedule E in 
the tariff of March 3, 1883, as follows: 


Iron in pigs, iron kentledge, spiegeleisen, wrought and cast scrap 
iron, and scrap steel, three-tenths of one cent per pound; but nothing shall 
be deemed scrap iron or scrap steel except waste or refuse iron or steel that has 
been in actual use and ia fit only to be remanufactured, 


It is not necessary to go to the books to show that Con- 
gress, by reénacting this language of the previous tariff, 
adopted, as a part of it, the settled meaning that had been 
placed on it by the department of the Government whose 
duty it was to enforce it. It has been always so held 
with reference to British statutes reénaeted in this country, 
and the force of this argument is not broken by the fact 
that the approval by Congress of the Executive construc- 
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tion of the law did not take place until after the importa- 
tion in this case was made. 


In the face of all this it would have been remarkable, 
indeed, if the learned judge below had adopted the 
strained and ungrammatical construction contended for 
by the other side. 

That contention is that the statutory definition of scrap 
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iron, namely, ‘‘waste or refuse iron, that has been in actual 
use and is fit only to be remanufactured,” should be so read 
as to refer the words “in actual use” to refuse scrap iron 
and not waste scrap iron; but, by a strange inconsistency, | 
the other qualifying words, “fit only to be remanufactured,” : 
that follow, are referred to both waste and refuse scrap 
iron. 


But the subject of both these qualifvine terms, “in 
| ying ’ 
actual use” and “‘ fit only to be remanufactured,” is “ iron.” 


” Does it not 


What iron? Why “waste or refuse iron. 
seem clear, then, ‘that waste or refuse iron,” to be duti- 
able as scrap iron, must be ‘iron that has been in actual 
use and is fit only to be remanufactured?” ‘ Waste on 
refuse” are the predicates of the same subject “iron,” which 
latter is clearly the subject of the attributive words that 
follow. 

Evidently the legislature regarded waste and refuse 
iron as pretty much the same thing, and the use of the 
conjunction ‘ or” shows this, for the particle and would 
have been used if Congress had recognized a substantial 
_ distinctic | between them. Webster defines the adjective 
was : «h hing ‘‘ lying unused, unproductive, of no 
less,” pond the adjective refuse he defines as 
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anything ‘refused; rejected; hence left as unworthy of 
reception; of no value; worthless.” 

Thus we see that these two adjectives, waste and refuse 
are as nearly synonymous as two words ever are, and 
may be used interchangeably. It would be perfectly 
proper to speak of a waste-basket full of refuse stuff, and 
while it might be a little out of the way to speak of a 
refuse basket full of waste stuff, it would be proper to 
do so. 

The argument pressed here, that it can not be supposed 
that Congress intended to exclude from the classification 
of scrap iron iron which from its nature could not have 
been ‘in actual use,” such as clippings and punchings of 
iron, and which could be put to no use but that of being 
remanufactured, was met by Attorney-General Devens 
in the above-cited opinion. He said: 


The argument most forcibly pressed against this construction is that it 
makes an arbitrary discrimination between material of like character that can 
only be used for the same purpose. 

It is said that these clippings and puncbings of iron are imported in a 
mass with old horseshoes, household utensils, ete., all designed for the 
foundry, fit for not! ing else, bought at one price abroad and brought in 
as one importation, and that it is inequitable to admit the old pots, horse- 
shoes, etc., at $8 a ton and exact from $22.40 to $33.60 per ton on the new 
scrap. possessing no higher value and adapted to no different use. 

The answer is, that our tariff legislation has confessedly been framed 
not merely to produce a revenue to defray governmental expenses, but. 
incidentally to protect American industry and enterprise. The iron inter- 
est has always been deemed worthy of special regard. It is therefore for 
Congress to say what discrimination shall be made between articles ap- 
parently designed for the same or similar uses in the commerce and busi- 
ness of this country, and this discrimination is nut to be disregarded or 
frittered away by subtle argument because to others it may appear arbi- 
trary or unreasonable. 

A comparison of earliest and existing statutes will show that, as to 
other metals and raw material, Congress has made this same discrimina- 
tion as to old and new scrap, etc. 


6 
Il. 


The question before the court being whether the 
Deive clause “‘that has been in actual use” belonged to 
‘“‘waste” as well as ‘“‘refuse iron,” the defendants offered 
testimony for the purpose of showing what were the 
meanings of those terms in trade and commerce. It 
would be difficult to show a plainer case of irrelevancy 
than this offered and rejected evidence. 

The question was one of law, and did not turn on the 
meaning of the terms ‘‘waste or refuse iron” at all, and the 
evidence offered could not have assisted the judge in 


applying the rules of grammar to the words of the law. 


iI. 
THE BURDEN OF PROOF. 


The plaintiffs having wholly failed to show that the 
iron in question had been used, boldly assert that the bur- 
den was upon the collector to show that the iron had not 
been used. But what is there to show that the iron had 
been used? It is admitted that no testimony to that ef- 
fect was offered. But the invoice is appealed to. That 
document refers to so many “pieces iron rails, rusty,” 
which means nothing, so far as use or nonuse is con- 
cerned, for all iron allowed to lie exposed to the weather 


will rust. 


- ‘The exigency of the plaintiffs’ case requires that the 
burden of proof should be cast on the collector, and 
ot hin will do but the court should brush away, as an 
struction to the peculiar justice the plaintiffs ask, the 
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that the decision of a collector carries with it the pre- 
sumption of correctness, a rule which the court say “is 
not only wise and prudent, but is in accordance with the 
general principles of law that an officer, acting in the dis- 
charge of his duty upon the subject over which jurisdic- 
tion is given to him, is presumed to have acted rightly ” 
(p. 122). 

And this doctrine was reaffirmed in Tyre and Spring 
Works Company v. Spalding (116 U.5S., 541, 547), where 
the court say: ‘Those decisions [of the collector and 
Secretary of the Treasury] stand and are conclusive, un- 
der § 2931 of the Revised Statutes, until the contrary is 
shown in a suit,” citing Arnson v. Murphy (115 U.5S., 579, 
584). | 

Notwithstanding this series of decisions this court is re- 
quested to return to the doctrine repudiated in them. 

In the same spirit we are asked to repunctuate the Re- 
vised Statutes and to go behind their plain unambiguous 
language and try to build up an ambiguity by resorting 
to the rejected words of supplanted legislation, in the face 
of what this court said in United States v. Bowen (100 U. 
5, 508):. 


When the meaning [of the Revised Statutes] is plain, the courts can not 
look to the statutes which have been revised to see if Congress erred in that re- 
vision, but may do so when necessary to construe doubtful language used 
in expressing the meaning of Congress (p. 513). 


Further argument is unnecessary to show that the case 
of the plaintiffs in error is destitute of merit and that the 


judgment should be affirmed. 


Wa. A. Maury, 
Assistant Attorney-General. 
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THE BANK OF UNIONTOWN VS. DAVID J. MACKEY. 1 


1 UnITED STATES OF AMERICA, 88: 


The President of the United States of America to the judges of the 
circuit court of the United States for the seventh judicial circuit 
and district of Indiana, Greeting: 

Because in the record and proceedings, as also in the rendition of 

a judgment in a plea which is in the said circuit court, before you, 

between The Bank of Uniontown and The Mount Vernon Mill and 

Elevator Company and David J. Mackey, a manifest error hath 

happened, to the great damage of the said Bank of Uniontown, as 

by its complaint appears, and it being fit that the error, if any 
there hath been, should be duly corrected and full and speedy 
justice done to the parties aforesaid in this behalf, you are hereby 
commanded, if judgment be therein given, that then, under your 

seal, distinctly and openly, you send the record and pro- 

2 ceedings aforesaid, with all things concerning the same, to 

the Supreme Court of the United States, together with this 
writ, so that you have thesame at Washington on the first Monday 
of December next, in the said Supreme Court to be then and there 
held, that, the record and proceedings aforesaid being inspected, tae 
said Supreme Court may cause further to be done therein to correct 
that error what of right and according to the law and custom of 
the United States should be done. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 

Supreme Court of the United States, and the seal of said circuit court. 

Done at Evansville this 30th day of January, A. D. 1888. 
[Seal of the United States Circuit Court, Dist. of Ind. ] 


N. C. BUTLER, Clerk. 
3 Circuit Court of the United States, District of Indiana. 


BANK OF UNIONTOWN 
vs. 
Mount Vernon Mitt & Evevator Company, Davip J. MAcKEY. 


Know all men by these presents that we, The Bank of Uniontown, 
of Uniontown, Kentucky, and Ben. Weil, of the city of Evansville, 
State of Indiana, are held and firmly bound unto David J. Mackey 
in the sum of five hundred dollars, — to the said David J. Mackey, 
his executors and administrators; to which payment, well and truly 
to be made, we bind ourselves and each of us, jointly and severally, 
and we and each of our heirs, executors, and administrators, firmly 
by these presents. : 

Sealed with our seals. Dated this 3d day of November, 1887. 

Whereas the above-named Bank of Uniontown hath prose- 

4 cuted a writ of error to the Supreme Court of the United 

States to reverse the judgment rendered in the above-entitled 

action by the circuit court of the United States for the district of 
Indiana, at Evansville: 

Now, therefore, the condition of this obligation is 3uch that 
if the above-named Bank of Uniontown shall prosecute its said writ 
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2 THE BANK OF UNIONTOWN VS. DAVID J. MACKEY. 


of error to effect and answer all costs if it shall fail to make good its 
plea, then this obligation shall be void; otherwise to remain in full 
force and virtue. ) 
(Signed) SYLVESTER PIKE, Pres’t. [sat. 
BEN. WEIL. a 


Approved Nov. 5, 1887. 
N. C. BUTLER, Clerk. 


5 DISTRICT OF INDIANA, | 
At Evansville. { 


A true copy. 
Attest: 
[Seal of the United States Circuit Court, Dist. of Ind.] 
N. ©. BUTLER, Clerk. 


6 United States of America to David J. Mackey, Greeting: 


You are hereby cited and admonished to be and appear at 
e Supreme Court of the United States, to be holden at Washington 
on the first Monday in December next, pursuant to a writ of error 
filed in the clerk’s office of the circuit court of the United States for 
the district of Indiana (at Evansville), wherein Bank of ‘Uniontown 
is plaintiff and you are defendant in error, to show cause, if any 
_ there be, why the judgment in the said writ of error mentioned 
should not be corrected and speedy justice should not be done the 
parties in that behalf. 

Witness the Honorable William A. Woods, one of the judges 
7 of said circuit court, this 9th day of November, A. D. 1887. 

WILLIAM A. WOODS. 


I acknowledge service of the foregoing citation this 8th day of 
December, 1887. 
G. V. MENZIES, 
Attorney for Defendant in Error. 


8 Pleas of the circuit court of the United States for the dis- 
trict of Indiana (at Evansville), begun and holden at the 
United States court-room, in the city of Evansville, in said district, 
on the first Monday in the month of October, in the year of our 
Lord one thousand eight hundred and eighty-seven, before the 
Honorable William A. Woods, judge of the district court of the 
United States for the district of Indiana and ex officio one of the 
judges of said circuit court. 


Tue Bank or UNIONTOWN ) 
toe | \ No. 378. 
Mount VERNON MILL AND ELEVATOR Company, Davip 
J. MACKEY. 
Complaint. 


| Be it remembered that heretofore, to wit, on the 14th day 
9 of September, A. D. 1886, there was filed in the office of — 


THE BANK OF UNIONTOWN VS. DAVID J. MACKEY. 3 


clerk of said court a complaint in the words and figures fol- 
lowing, to wit: 


Circuit Court of the U.S. for the District of Indiana. 


Tur BANK or UNIONTOWN 
Vv. 
Mount VERNON MILL AND ELEvator Company, Davin J. MACKEY. 


The Bank of Uniontown, citizens of the State of Kentucky, incor- 
porated by the name aforesaid by the said State and having their 
principal place of business therein, plaintiffs, complain of the Mount 
Vernon Mill and Elevator Company, citizens of the State of Indiana, 
incorporated by the name aforesaid by the said State and having 

their principal place of business therein, and David J. Mackey, 
10 a citizen and resident of the said State of Indiana, defend- 

ant-, and for complaint say that at and before the times 
hereinafter mentioned, under and by virtue of an act of the Gen- 
eral Assembly of the Commonwealth of Kentucky, entitled “An 
act to incorporate the Bank of Uniowtown,” approved April 11, 
1882, it was and now is an incorporated bank and doing business 
as such at the town of Uniontown, in Union county, Kentucky, and 
by its said act of incorporation was authorized and empowered, 
among other things, to “deal in the loaning of money to buy and 
sell bills of exchange, promissory notes, and other evidence of debt.” 

That the defendant, The Mount Vernon Mill & Elevator Com- 
pany, a corporation organized and doing business under the laws 

of the State of Indiana and in Posey county, in said State, 
1] and one George Naas, by their promissory note, dated July 

20th, 1885, promised to pay to the order of the defendant 
David J. Mackey, as “ D. J. Mackey,” four month- after the date 
thereof, negotiable & payable at the bank of this plaintiff,at Union- 
town, Kentucky, the sum of five thousand dollars, with interest at 
the rate of eight per cent. per annum after maturity. 

On the part of said Mount Vernon Mill & Elevator Company 
said note was signed by W. C. Fulrer, its president, and was counter- 
signed by W. L. Boyce, its secretary & treasurer, and sealed with its 
corporate seal, and is in the words and figures.following, viz: 


$5,000.00. Uniontown, Ky., July 20, 1885. 


Four months after date we promise to pay to the order of D. J. 
Mackey five thousand dollars, at the Bank of Uniontown, at 
12 Uniontown, Ky., value received, with interest at the rate of 
eight per cent. per annum after maturity until paid. If col- 
lected by suit, we agree to pay a reasonable attorney fee. 
[Seal Mount Vernon Mill & Elevator Compnny, Mt. Vernon. ] 
W.-C. FUHRER, P%. 
| GEORGE NAAS. 
W. L. BOYCE, 
Sec’y & Treas. 
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On the — day of July, 1885, the said note was by said Mackey 
endorsed in blank for the accom-odation of the defendant The 
Mount Vernon Mill and Elevator Company, who was the principal 
in said note, the said Naas being only a surety therein, the purpose 
and intent of such indorsement being that the said mill and ele- 
vator company should procure the said note to be discounted at this 
plaintiff’s said bank, and the said note was, on the — day of July, 
1885, discounted by this plaintiff, who then and there paid there- 

fore to the said mill and elevator company the sum of five 
13 thousand eight hundred and sixty-five dollars, being the face 

value thereof, less the sum of 135.00 dollars, being the dis- 
count thereon agreed upon by the plaintiff and said defendant in 
lieu of interest upon the sum so paid therefor; by reason of all 
which the plaintiff became and now is the holder and owner of the 
void note. 

Afterwards, and before the maturity of the said note, to wit, on 
the 20th day of November, 1885, the defendant Mackey, by an in- 
strument of writing made and signed by him and by him delivered 
to this plaintiff, waived presentment for payment, protest, and notice 
of protest of said note, and consented that the time for the payment 
thereof might be extended until he should give written notice to 
the contrary. The said instrument of writing is in the words and 
figures following, viz: 


14 This memorandum witnesseth that in the matter of a cer- 

tain promissory note for (5,000) five thousand dollars, dated 
July 20th, 1885, and due November 20-23, 1885, wherein the Mount 
Vernon Mill & Elevator Company and George Naas are makers 
and D. J. Mackey is endorser, the undersigned hereby waives pre- 
sentment for payment, protest, notice of protest, and consents that the 
payment thereof may be extended until he gives written notice to 
the contrary. 


Dated at Evansville, Indiana, this 20th day of November, 1885. 
D. J. MACKEY. 

And the plaintiff says that the note herein sued on is the note in- 
tended in the said instrument of writing. At the time of the mak- 
ing and delivery of the said instrument of writing the said George 
Naas, surety in the said note, was ill of his last sickness, and 

15 by reason thereof unable to transact or consider any matter 
of business, as the defendant Mackey well knew, and the de- 
fendant The Mount Vernon Mill & Elevator Company desiring to 
renew said note or to have further time on same should not said Naas 
in a reasonable time sufficiently recover to unite in the renewal 
thereof, procured the defendant Mackey to execute the said writing 
so that such extension of time might be obtained, and after the 
making and delivery to it of the said instrument of writing and 
after the maturity of the said note, to wit, on the 29 day of De- 
cember, 1885, the said Naas not having recovered sufficiently to 
transact any business or to renew said note or consent to an exten- 
sion of the time for payment thereof, the interest on said note for 


ae 


THE BANK OF UNIONTOWN VS. DAVID J. MACKEY. 5 


four months was paid by the said Mill & Elevator Company, 
16 and the time for the payment thereof was extended until the 

26th day of March, 1886, being four months from the ma- 
turity thereof. 

The said George Naas has departed this life. Plaintiff says that 
the General Statutes of the Commonwealth of Kentucky, being the 
statute law of said State in force now and from a time before the 

king of the said note, contains the following provision, viz: 

#¥romissory notes payable to any person or persons or to a cor- 

fation and payable and negotiable at any bank incorporated under 
anv) law of this Commonwealth or organized in this Commonwealth: 
under any law of the United States, which shall be indorsed to and 
discounted by the bank at which the same is payable or by any 

other of the banks in this Commonwealth, as above specified, 
17 shall be, and they are hereby, placed on the same footing as 
foreign bills of exchange.” 

And plaintiff says that by force of the said statute the said note 
is placed on the footing of a foreign bill of exchange, and plaintiff 
is entitled to have its actions thereon against the makers and the 
endorsers thereon. 

No part of the said note has been paid but theinterest thereon, as 
above stated, though the same has long since been due. 

Wherefore plaintiff prays judgment for the sum of six thousand 
dollars, for its costs, and for all proper relief. 

Par. 2. The Bank of Uniontown, citizens of the State of Kentucky, 
incorporated by the name aforesaid by the said State and having 

their principal place of business therein, plaintiffs, complain 
18 of the Mount Vernon Mill and Elevator Company, citizens of 

the State of Indiana, incorporated by the name aforesaid by 
the said State and having their principal place of business therein, 
and David J. Mackey, a citizen and resident of the said State of 
Indiana, defendants, and for complaint say that at and before the 
times hereinafter mentioned, under and by virtue of an act of the 
General Assembly of the Commonwealth of Kentucky, entitled “ An 
act to incorporate the Bank of Uniontown,” approved April 11, 1882, 
it was and now isan incorporated bank and doing businessas such 
at the town of Uniontown, in Union county, Kentucky, and by its 
said act of incorporation was authorized and empowered, among other 
things, to “deal in the loaning of money, to buy and sell bills of ex- 

change, promissory notes, and other evidences of debt;” that 
19 the defendant The Mount Vernon Mill & Elevator Company, 

a corporation organized and doing business under the laws of 
the State of Indiana, and in Posey county, in said State, and one 
George Naas, by their promissory note, dated July 20th, 1885, promised 
to pay to the order of the defendant David J. Mackey, as “ D. J. 
Mackey,” four months after the date thereof, negotiable and payable 
at the bank of this plaintiff at Uniontown, Kentucky,the sum of 
five thousand dollars, with interest at the rate of eight per cent. per 
annum after maturity. On the part of said Mount Vernon Mill & 
Elevator Company said note was signed by W. C. Fuhrer, its presi- 
dent, and was countersigned by W. L. Boyce, its secretary and treas- 
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urer, and sealed with its corporate seal, and is in the words and 
figures following, viz: 


$5.000.00. Unrontown, Ky., July 20, 1885. 


Four months after date we promise to pay to the order of 
20 D. J. Mackey five thousand dollars, negotiable and payable 
at the Bank of Uniontown, at Uniontown, Ky., value received, 
with interest at the rate of eight per cent. per annum after maturity 
until paid. If collected by suit, we agree to pay a reasonable attor- 
ney’s fee. 
[Seal Mount Vernon — & Elevator Company, Mt. Vernon. ] 
W. C. FUHRER, Pt. 
GEORGE NAAS. 


W. L. BOYCE, 
Sec’y & Treas. 


On the — day of July, 1885, the said note was by said Mackey 
endorsed in blank for the accom-odation of the defendant The 
Mount Vernon Mill & Elevator Company, who were the principal 
in said note, the said Naas being only a surety therein, the purpose 
and intent of such endorsement being that the said mill & elevator 
company should procure the said note to be discounted at this plain- 
tiff’s said bank, and the said note was on the — day of July, 1885, 

discounted by this plaintiff, who then and there paid there- 
21 for to the said bank and elevator company thesum of $4,865 

dollars, being the face value thereof, less the sum of $135 
dollars, being the discount thereon agreed upon by the plaintiff and 
said defendant in lieu of interest upon the sum so paid therefor, by 
reason of all which the plaintiff became and now is the holder and 
owner of the said note. 

A short time before the maturity of the said note, to wit, on the 
20th day of November, 1885, the said George Naas, surety in the 
said note, being ill of what proved to be his last sickness, and by 
reason thereof being unable to transact or consider any matters of 
business, as was well known to defendant the Mount. Vernon Mill 
and Elevator Company desiring to renew said note for the purpose of 
obtaining forbearance and indulgence thereon until such time as the 

| said Naas should sufficiently recover to unite in such re- 
22 newal, procure- the defendant David J. Mackey to make and 
sign, and by his direction delivered to this plaintiff, an instru- 
- ment of writing, whereby said Mackey waived presentment for pay- 
'. ment, protest, and notice of protest of said note and consented that 
_ the payment thereof might be extended until he should give writ- 
| ten notice to thecontrary. The said instrument of writing is in the 
_. words and figures following, viz: 


_ “This memorandum witnesseth that in the matter of a certain 
yromissory note for ($5,000) five thousand dollars, dated July 20th, 
- 1885, and due November 20-23, 1885, wherein the Mount Vernon 
|» Mill & Elevator Company and George Naas are makers and D. J. 
Mackey is endorser, the undersigned hereby waives presentinent for 
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payment, protest, notice of protest and consents that the payment 
thereof may be extended until he gives written notice to the con- 


trary. 
23 Dated at Evansville, Indiana, this 20th day of November, 
1885. 


D. J. MACKEY.” 


And the plaintiff says that the note herein sued on is the note in- 
tended in the said instrument of writing, and, in consideration of 
the agreements therein contained, this plaintiff did not cause the 
said note to be protested for non-payment and consented that it 
might be renewed and forebore to sue thereon until after the decease 
of the said Naas. 

The said George Naas has departed this life. Plaintiff says that 
the General Statutes of the Commonwealth of Kentucky, being the 
statute law of said State in force now and from a time before the 
making of the said note, contains the following provision, viz: 

“ Promissory notes payable to any person or persons or to a cor- 

poration and payable & negotiable at any bank incorporated 
24 under auiy law of thisCommon wealth ororganized in this Com- 

monwealth under any law of the United States, which shall 
be indorsed to and discounted by the bank at which the same is 
payable or by any other of the banks in this Commonwealth, as 
above specified, shall be, and they are hereby, placed on the same 
footing as foreign bills of exchange.” 

And plaintiff says that by force of the said statute the said note 
is placed on the footing of a foreign bill of exchange, and plaintiff 
is entitled to have its action thereon against the makers and the en- 
dorsers thereon. No part of the said note has been paid but the 
sum of 136.65 dollars, paid the 29th day of December, 1885, though 
the same has long since been due. : 

Wherefore the plaintiff prays judgment for the sum of six thou- 

sand dollars, for its costs, and for all proper relief. 
25 Par. 3. The Bank of Uniontown, citizens of the State of 
Kentucky, incorporated by the name aforesaid by the said 
State and having their principal place of business therein, plaintiffs, 
complain of the Mount Vernon Mill & Elevator Company, citizens 
of the State of Indiana, incorporated by the said name aforesaid by 
the said State and having their principal place of business therein, 
and David J. Mackey, a citizen and resident of the said State of 
Indiana, defendants, and for complaint say that at and before the 
time hereinafter mentioned, under and by virtue of an act of the 
General Assembly of the Commonwealth of Kentucky, entitled 
“An act to incorporate the Bank of Uniontown,” approved April 
11, 1882, it was and now is an incorporated bank and doing busi- 
ness as such at the town of Uniontown, in Union county, 
26 Kentucky, and by its said act of incorporation was authorized 
and empowered, among other things, to “ deal in the loaning 
of money, to buy and sell bills of exchange, promissory notes, and 
other evidences of debt. 
That the defendant The Mount Vernon Mill & Elevator Com- 
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pany, an incorporation organized and doing business under the laws 
of the State of Indiana and in Posey county, in said State,and one 
George Nass, by their promissory note dated July 29, 1885, promised 
4 to pay to the order of the defendant David J. Mackey, as D. J. 
Ey Mackey, four months after the date thereof, negotiable & payable at 
4 the bank of this plaintiff, at Uniontown, Kentucky, the sui of five 
thousand dollars, with interest at the rate of eight per cent. per 
aunum after maturity. On the part of said Mount Vernon Mill & 

Elevator Company said note was signed by W. C. Fuhrer, its 
27 president, and was countersigned by W. L. Boyce, its secre- 

tary & treasurer, and sealed with its corporate seal, and is in 
the words and figures following, viz : 


$5,000.00. Uniontown, Ky., July 29, 1885. 
Four months after date we promise to pay to the order of D. J. 
Mackey five thousand dollars, negotiable & payable at the Bank of 
Uniontown, at Uniontown, Ky., value received, with interest at 
the rate of eight per cent. per annum after maturity until paid. If 
collected: by suit, we agree to pay a reasonable attorney’s fee. 
[Seal Mount Vernon Mill & Elevator Co., Mt. Vernon. ] 
W. C. FUHRER, P't. 
GEORGE NAAS. 


W. C. BOYCE, 
Sec’y & Treas. 


On the — day of July, 1885, the said note was by said Mackey 
endorsed in blank for the accom-odation of the defendant The 
Mount Vernon Mill & Elevator Company, who was the principal in 

said note, the said Naas being only a surety therein, the pur- 
28 pose and intent of such endorsement being that the said 
Mills & Elevator Company should procure the said note to 
be discounted at this plaintiff’s said bank, and the said note was, on 
the — day of July, 1885, discounted by this plaintiff, who then and 
there paid therefor to the said Mill & Elevator Company the sum of 
$4,865 dollars, being the face value thereof, less the sum of $135 
dollars, being the discount thereon agreed upon by the plaintiff and 
said defendant in lieu of interest upon the sum so paid therefor; 
by reason of all which the plaintiff became and now is the holder 
and owner of the said note. 
_ Afterwards, and before the maturity of thesaid note, to wit, on the 
20th day of November, 1885, the defendant Mackey, by an instru- 
ment of writing made and signed by him and by him deliy- 
29 ered to this plaintiff, waived presentment for payment, pro- 
leg test, and notice of protest of said note, and consented that the 
tine for the payment thereof might be extended until he should give 
written notice to the contrary. 
‘The said instrument of writing is in the words and figures follow- 
‘ ‘is Memorandum witnesseth that in the matter of a certain 
jory note for ($5,000) five thousand dollars, date- July 29th, 
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1885, and due November 29, December Ist, 1885, wherein the Mount 
Vernon Mill & Elevator Company and George Naas are makers and 
D. J. Mackey is endorser, the undersigned hereby waives present- 
ment for payment, protest, notice of protest, and consents that the 
payment thereof may be extended until hé gives written notice to 
the contrary. 
Dated at Evansville, Indiana, this 20th day of November, 1885. 
D. J. MACKEY.” 


30 And the plaintiff says that the note therein sued on is the 
~ note intended in the said instrument of writing. 

At the time of the making and delivery of the said instrument of 
writing the said George Naas, surety in the said note, was ill of his 
last sickness, and by reason thereof unable to transact or consider 
any matter of business, as the defendant Mackey well knew, and the 
defendant The Mount Vernon Mill & Elevator Company, desiring to 
renew said note or to have further time on same should not said 
Naas in a reasonable time sufficiently recover to unite in the renewal 
thereof, procured the defendant Mackey to execute the said writing 
so that such extension of time might be obtained, and after the 
making and delivery to it of the said instrument of writing and after 
the maturity of the said note, to wit, on the 29th day of December, 

1885, the said Naas not having recovered sufficiently to trans- 
ol act any business,the interest on said note for four months was 

paid by the said mill & elevator company, and the time for 
the payment thereof was extended until the 1-4 day of April, 1886, 
being four months from the maturity thereof. 

The said George Naas has departed this life. Plaintiff says that 
the “General Statutes” of the Commonwealth of Kentucky, being 
the statute law of said State in force now and from a time before 
the making of the said note, contains the following provision, viz: 

“ Promissory notes payable to any person or persons or to a cor- 
poration and payable and negotiable at any bank incorporated under 
any law of thisCommonwealth or organized in this Commonwealth 
under any law of the United States, which shall be endorsed to and 
discounted by the bank at which the same is payable or by any 

other of the banks of this Commonwealth, as above specified, 
o2 shall be, and they are hereby, placed on the same footing as 
foreign bills of exchange.” 

And plaintiff says that by force of the said statute the said note 
is placed on the footing of a foreign bill of exchange, and plaintiff 
is entitled to have its action thereon against the makers and the 
endorsers thereof. 

No part of the said note has been paid but the interest thereon, 
as above stated, though the same has long since been due. Where- 
fore plaintiff prays judgment for the sum of six thousand dollars, 
for its costs, and for all proper relief. 

Par. 4. The Bank of Uniontown, citizens of the State of Ken- 
tucky, incorporated by the name aforesaid by the said State and 
having their principal place of business therein, plaintiffs, complain 
of the Mount Vernon Mill & Elevator Company, citizens of the 
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State of Indiana, incorporated by the name aforesaid by the 
33 said State and having their principal place of business therein, 

and David J. Mackey, a citizen and resident of the said State 
of Iudiana, defendants, and for complaint say that at and before the 
times hereinafter mentioned, under and by virtue of an act of the 
General Assembly of the Commonwealth of Kentucky, entitled “An 
act to incorporate the Bank of Uniontown,” approved April 11, 1882, 
it was and now is an incorporated bank and doing business as such 
at the town of Uniontown, in Union county, Kentucky, and by its 
said act of incorporation was authorized and empowered, among 
other things, to “ deal in the loaning of money, to buy and sell bills 
of exchange, promissory notes, and other evidences of debt.” 

That the defendant The Mount Vernon Mill & Elevator Com- 

pany, a corporation organized and doing business under the 
o4 laws of the State of Indiana and in Posey county, in said 

State, and one George Naas, by their promissory note, dated 
July 29, 1885, promised to pay to the order of the defendant David J. 
Mackey, as “ D. J. Mackey,” four months after the date thereof, nego- 
tiable & payable at the bank of this plaintiff, at Uniontown, Ken- 
tucky, the sum of five thousand dollars, with interest at the rate of 
eight per cent. per annum after maturity. 

On the part of said Mount Vernon Mill & Elevator Company said 
note was signed by W.C. Fulhrer, its president, and was counter- 
signed by W. L. Boyce, its secretary & treasurer, and sealed with its 
corporate seal, and is in the words and figures following, viz: 

$5,000.00. | Uniontown, Ky., July 29, 1885. 

Four months after date we promise to pay to the order of D. J. 
Mackey five thousand dollars, negotiable and payable at the Bank 

of Uniontown, at Uniontown, Ky., value received, with in- 
30 terest at the rate of eight per cent. per annum after maturity 
until paid. If collected by suit, we agree to pay a reasonable 
attorney’s fee. 
[Seal Mount Vernon Mill & Elevator Company, Mt. Vernon. ] 
W. C. FUHRER, Pt. 
GEORGE NAAS. 
W. L. BOYCE, 
Sec’y & Treas. 


On the — day of July, 1885, the said note was by said Mackey 
endorsed in blank for the accom-odation of the defendant The 
Mount Vernon Mill & Elevator Company, who was the principal in 
said note, the said Naas being only a surety therein, the purpose 
and intent of such endorsement being that the said mill and ele- 
vator company should procure the said note to be discounted at this 
ge said bank, and the said note was, on the — day of July, 

885, discounted by this plaintiff, who then and there paid therefor 
to the said mill & elevator company the sum of $4,865.00 dollars, 

_ being the face value thereof, less the sum of $135 dollars, 
36 being the discount thereon; by reason of all which the plain- 

tiff became and now is the holder and owner of the said note. 
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A short time before the maturity of the said note, to wit, on the 
20th day of November, 1885, the said George Naas, surety in the 
said note, being ill of what proved to be his last sickness, and by 
reason thereof being unable to transact or consider any matter of 
business, as was well known to defendant Mackey, and the defend- 
ant The Mount Vernon Mill & Elevator Company, desiring to renew 
said note for the purpose of obtaining forbearance and indulgence 
thereon until such time as the said Naas should sufficiently recover 
to unite in such renewal, procured the defendant David J. Mackey 
to make and sign and by his direction delivered to this plaintiff an 
instrument of writing, whereby said Mackey waived presentment 

for payment, protest, and notice of protest of said note, and 
o7 consented that the payment thereof might be extended until 

he should give written notice to the contrary. The said 
instrument of writing is in the words and figures following, viz: 


“This memorandum witnesseth that in the matter of a certain 
promissory note for ($5,000) five thousand dollars, dated July 29, 
1885, and due November 29, December Ist, 1885, wherein the Mount 
Vernon Mill & E‘evator Company and George Naas are makers and 
LD. J. Mackey is endorser, the undersigned hereby waives present- 
ment for payment, protest, notice of protest, and consents that the 
payment thereof may be extended until he gives written notice to 
the contrary. 

Dated at Evansville, Indiana, this 20th day of November, 1885. 


D. Mf M ACKEY. 


And the plaintiff says that the note herein sued on is the 

38 note intended in the said instrument of writing; and in con- 

sideration of the agreements herein contained this plaintiff 

did not cause the said note to be protested for non-payment, and 

consented that it might be renewed, and forbore to sue thereon until 
after the decease of the said Naas. 

The said George Naas has departed this life. Plaintiff says that 
the General Statutes of the Commonwealth of Kentucky, being the 
statute law of said State in foree now and from a time before the 
making of the said note, contains the following provisions, viz: 

“ Promissory notes payable to any person or persons or to any 
corporation and payable and negotiable at any bank incorporated 
under any law of this Commonwealth or organized in this Com- 
monwealth under any law of the United States, which shall be in- 

dorsed to and discounted by the bank at which the same is 
39 payable or by any other of the banks in this Commonwealth, 

as above specified, shall be, and they are hereby, placed on 
the same footing as foreign bills of exchange.” 

And plaintiff says that by force of the said statute the said note 
is placed on footing of a foreign bill of exchange and plaintiff is en- 
titled to have its action thereon against the makers and the en- 
dorsers thereon. 

No part of the said note has been paid but the sum of $136.65 
dollars, paid tle 29 day of December, though the same has long since 
been due. 
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Wherefore plaintiff prays judgment for the sum of six thousand 
dollars, for its costs, and for all proper relief. 
JAMES M. SHACKELFORD, 
S. B. VANCE, At’ys for Plaintiff. 


40) Whereupon there issued out of the office of the clerk of 
said court a summons in the words and figures following, to 
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wit: 
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And afterwards, to wit, on Wednesday, October 6th, A. D. 1886, 
| the said day being the third day of the October term, A. D. 1886, of 
| said court, the following further proceedings in said cause were had, 
| to wit: : 
| Come now the defendant David J. Mackey, by his attorneys, 
| Hovey & Menzies, and files his separate answer in the words and 
| figures following, to wit: 


United States Circuit Court for the District of Indiana, at 
Evansville. 
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Mount VERNON MILts AND Evevator Company and Davin J. { 
MACKEY. 
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| The defendant, David J. Mackey, by his attorneys, Hovey 
| 41 & Menzies, for answer to the second count of plaintiff’s dec- 
laration says he admits the execution of the note sued upon 
in said court, the endorsement of the same by this defendant for 
the accom-odation of the Mount Vernon Mill & Elevator Company 
and George Naas, who signed said note as surety for said company ; 
the plaintiff is the owner of said note in manner and form as al- 
leged, and that this defendant executed the instrument of writing 
set forth in said court, dated the 20th day of November, 1885; but 
my plaintiff ought not to have and maintain this cause of action 
against this defendant, because, after the maturity of said note, to 
wit, on the 2ist day of December, 1885, said George Naas died, in 
Posey county, State of Indiana, intestate, leaving residing therein a 
number of heirs whose Christian names are unknown to this defend- 
ant; that afterwards, to wit, on the 24th day of December, 
42. 1885, William Loudon was appointed administrator of the 
estate of said Naas by the Posey circuit court, and took upon 
himself the duties of the trust by taking the proper oath and giving 
the bond oo gh by law. 
That on the 29th day of December, 1885, after maturity of said 
- “note, plaintiff agreed with said mill & elevator company, in con- 
_ sideration that said company would pay plaintiff the interest then 
~ accrued on said note from the 22d day of November, 1885, to the 
_ 29th day of December, 1885, and the interest on said note, in advance, 
- from the 29th day of December, 1885, to the 26th day of March, 
86, at the rate of eight per cent. per annum, to wit, the sum of 
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$133.33, that plaintiff would extend the time of the payment of said 
note until the 26th day of March, 1886. 
That in pursuance of said agreement said mill & elevator 
43 company did, on the 29th day of December, 1885, pay plain- 
tiff the sum of $133.33 as interest accrued on said note from 
November 23rd, 1885, to the 29th day of December, 1885, and as 
advance interest on same from the 29th day of December, 1885, to 
the 24th day of March. 1886; and plaintiff, in consideration of 
said payment, did then and there extend the time of payment of 
said note to the 26th day of March, 1886; all of which was done 
without the knowledge or consent of this defendant or the knowledge 
or consent of the heirs of said George Naas or of William Loudon, 
administrator as aforesaid. Wherefore defendant prays payment for 
costs. 

The defendant, David J. Mackey, for answer to the 4th count of 
plaintiff’s declaration, says he admits the execution of the note sued 
upon in said court, the endorsement of the same by this defendant 

for the accom-odation of the Mount Vernon Mill & Elevator 
44 Company and George Naas, who signed said note as surety 

for said company ; that plaintiff is the owner of said note in 
manner and form as alleged, and that this defendant executed the 
instrument of writing set forth in said court, dated the 20th day of 
November, 1885, but says plaintiff ought not to have and maintain 
this cause of action against this defendant because after the matur- 
ity of said note, to wit, on the 21st day of December, 1885, said 
George Naas died, in Posey county, State of Indiana, intestate, leav- 
ing residing therein a number of heirs whose Christian names are 
unknown to this defendant. 

That afterwards, to wit, on the — day of December, 1885, William 
Loudon was appointed administrator of the estate of said Naas by 
the circuit court of Posey county, and took upon himself the duties 
of the trust by taking the proper oath and giving the bond required 

by law. 
45 That on the 29th day of December, 1885, after the maturity 
of said note, plaintiff agreed with said mill & elevator com- 
pany, in consideration that company would pay plaintiff the interest 
then accrued on said note from the 29th day of November, 1885, to 
the 29th day of December, 1885, and the interest on said note, in 
advance, from the 29th day of December, 1885, to the 1st day of 
April, 1886, at the rate of eight per cent. per annum, to wit, the 
sum of $133.33, that plaintiff would extend the timeof the payment 
of said note until the lst day of April, 1886; that in pursuance of 
said agreement said mill & elevator company did, on the 29th day 
of December, 1885, pay plaintiff the sum of $133.33 as interest 
accrued on said note from the 29th day of November, 1885, to the 
29th day of December, 1885, and as advance interest on same from 
the 29th day of December to the Ist day of April, 1886, and plaintiff, 
in consideration of said payment, did then and there extend 
46 the time of payment of said note to the Ist day of April, 
1886; all of which was done without the knowledge or consent 
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of the heirs of said George Naas or of William Louden, administra- 
tor aforesaid, or of this defendant. 


Wherefore defendant prays payment for costs. 
HOVEY & MENZIES, 
Att’ys for David J. Mackey. 


To the 2nd & 4th paragraphs of the plaintiff’s declaration, and 
also his demurrer to the Ist & 3rd paraghaphs of said plaintiff's 
declaration in the words and figures following, to wit: 


Circuit Court of the United States for the District of Indiana. 


THe Bank or UNIONTOWN ) 
v8. | 
Mount Vernon Mitt ann Exvevator Company, Davin J. { 
MACKEY. J 
Demurrer to 1st Count. 
47 The defendant David J. Mackey, by his attorneys, Hovey 


& Menzies, comes and says that the first court of plaintiff's 
declaration and the matters -herein contained, in manner and form 
as the same are stated and set forth, are not sufficient in law for the 
plaintiff to have or maintain his said action thereof against this de- 
fendant, and that he, the said defendant, is not bound by law to 
answer the same; and this he is ready to verify. Wherefore, by 
reason of the insufficiencies of said court, the defendant prays judg- 
ment, and that plaintiff may be barred from having or maintaining 


his said action against him. 
HOVEY & MENZIES, 
Ait’'ys for David J. Mackey. 


Demurrer to Third Court. 


The defendant, David J. Mackney, by his attorneys, Hovey & 
Menzies, comes and says that the third court of plaintiff’s declara- 
tion- and the matters herein contained,in manner and form as 
48 the same are stated and set forth, are not sufficient in law for 
the plaintiff to have or maintain his said action thereof 
against this defendant, and that he, the said defendant, is not bound 
by law to answer the same; and this he is ready to verify. 
Wherefore, by reason of the insufficiency of said court, defendant 
prays payment, and that plaintiff may be barred from having or 
maintaining his said action against him. 
HOVEY & MENZIES, 
Att’ys for David J. Mackey. 


And saith thereby that said declaration, as tosaid Ist & 3rd para- 
graphs thereof, as not good and sufficient in law. 

And the court, having heard the argument of counsel and having 
— advised in the premises, doth now here sustain said demurrer as to 
said Ist & 3rd paragraphs of the complaint; to which ruling of 
the court the plaintiff now here, by its attorneys, excepts. 
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‘ 
49 And, upon motion of the defendant, by his attorneys, a 


rule is entered requiring the plaintiff to file its reply. 
Wherefore comes the plaintiff, by its attorneys, Shackelford and 
Vance, and files its demurrer in the words and figures following, to 
wit : 
Circuit Court of the United States, District of Indiana, at Evansville. 


Tue BAanK or UNIONTOWN 
v8. 
Mount VeRNON Mitt AND Exvevator Company, Davip J. 
MACKEY. 


The plaintiff, The Bank of Uniontown, demurs to the answer of 
defendant, and for cause of demurrer says the said answers does not 
contain facts sufficient to constitute a defeuse to its complaint herein. 

And hereof it prays judgment. 

SHACKELFORD & VANCE, 
Atty’s for Plaintiff. 


To the defendants answer and saith thereby that said answer is 
50 not good and suflicient in law. 


And the court, having heard the argument of counsel and being 
advised in the premises, doth now here overrule said demurrer to 
said answer; to which ruling of the court the said plaintiff, by its 
attornevs, now here excepts. 


And thereupon the said plaintiff, by its attorneys, Shackelford & 
Vance, files its reply in 3 paragraphs in the words and figures fol- 
lowing, to wit: 


Circuit Court of the United States, District of Indiana, at Evansville. 


THe Bank or UNIonTOWN 
v8. 
Mount Vernon Mitt & Exvevator Co., Davin J. Mackey. 
Par. (1.) The plaintiff, The Bank of Uniontown, for reply to the 
answer of defendant herein, says it denies each and every 
51 allegation thereof. 

Par. (2.) The plaintiff, for further reply to the defendant’s 
answer, savs it denies that there was paid on either of the notes 
therein mentioned, on the 29th day of December, 1885, the sum of 
$133.33 or any other sum, nor did plaintiff then or at any time 
agree to extend the time of the payment of said notes or either of 
them, are therein alleged, for any length of time; but plaintiff says 
that on said day the defendant The Mount Vernon Mill & Elevator 
Company was under promise to execute speedily new notes in re- 
newal of the said notes in the answer mentioned, and then and there 
paid to plaintiff the sum of $273.30, which was to be applied in pay- 
inent, in advance, of the interest on the said notes, when executed, 

until their maturity ; and the said defendant- failing to renew 
52 said notes or either of them, the plaintiff has given the de- 
fendants credit as of said date on each of the notes in the 
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answer mentioned for one-half the said sum, being the sum of 
$136.65, which is the same payment mentioned in the complaint. 

And plaintiff says that after the death of George Naas, to wit, on 
the 14th day of January, 1886, it was notified in writing by the ad- 
ministrator of his estate to institute suit on the said notes; that in 
compliance with said notice its cashier started promptly to the city 
of Mount Vernon, in this State, to institute such suit, and that the 
defendant David J. Mackey, who knew of the payments above stated 
and of all the facts pertaining to said notes and of the said notes and 
of plaintiff’s purpose to sue thereon, then and there advised its said ie, 

cashier not to institute such suit and promised he would pay 
53 the said notes, and, relying on on said promise, plaintiff did 

not sue on said notes as by said notice and the law it was re- 
quired te do. 

And the plaintiff denies each and every other allegation in the - 
said answer not hereinbefore denied or avoided, and it prays for all 
proper relief. 

Par. (3.) And for further reply to the said answer the plaintiff 
says that the defendant David J. Mackey has been fully indemni- 
fied as endorser on the notes therein mentioned by the defendant 
The Mount Vernon Mill & Elevator Company by the payment of 
large sums of money, the conveyance of large quantities of real estate 
in Posey county, in this State, and by the transfer and delivery to 
him of bonds and other assets, the whole largely exceeding in value 
and amount the amount of the said two notes. _— 

Plaintiffs pray- for its costs and for all proper relief. 

SHACKELFORD & VANCE, 
Att’ys for PU ff. 


54 And now here comes the defendant David J. Mackey, by 
his attorneys, Hovey & Menzies, and files his demurrer in the 
words and figures following, to wit: 
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Circuit Court of the United States for the District of Indiana. 


Tue Bank or UNIONTOWN. 
vs. 
THe Mount Vernon Mitt & Etevatror Company & Davip J. 
MACKEY. 


The defendant David J. Mackey, by Hovey & Menzies, his attor- ade 
neys, come-, and as to the 2nd paragraphs of the plaintiff’s reply to 
defendant’s answer says thaé said paragraph and the matters and 
things therein contained, in manner and form as the same are therein 
stated and set forth, are not sufficient in law to preclude said defend- 
ant from maintaining his said defense as in said answer contained, 
and that said defendant is not bound by law to answer 
55 the same ; and this he is ready to verify. 
Wherefore, by reason of the insufficiency of said reply, the 
defendant prays judgment, and that the plaintiff may be barred from 
having or maintaining his said action against him. 
HOVEY & MENZIES, ome 
Alt’'ys for Def’t Mackey. 


7 ee eee . sta ae 5; Se 
hae Ot oe ee * ‘ ‘ a ‘ <3 bs a ee ee eae Se 
Se eo ee ee MPs eT Re, ae TET oe RN Ms ee ae 
a we ‘ F ¢ : a ad et A ia 2 ail ms Fae Ft a «hl is , 


THE BANK OF UNIONTOWN VS. DAVID J. MACKEY. 17 


The defendant, David J. Mackey, by Hovey & Menzies his attor- 
neys, comes, and as to the third paragraph of plaintiff’- reply to de- 
fendant’s answer says that said paragraphs and the matters and 
things therein contained, in manner and form are the same are 
therein stated and set forth, are not sufficient in law to preclude said 
defendant from maintaining his said defense as in said answer con- 
tained, and that the said defendant is not bound by law to answer 

the same; and this he is ready to verify. Therefore, by reason 
56 of the insufficiency of said reply, the defendant prays judg- 
ment, and that the plaintiff may be barred from having or 
maintaining his said action against him. 
HOVEY & MENZIES, 
Att’ys for said Mackey. 


To the 2nd and 8rd paragraphs of the plaintiff’s reply, and saith 
thereby that said reply as to said 2nd and 8rd paragraphs is not 
good and sufficient in law; and the court, having heard the ar- 
gument of counsel and being advised in the premises, doth now 
here overrule said demurrer; to which ruling of the court the said 
defendant doth now here except. 

And now here, the issues being joined, this cause comes on to be 
heard, and the said parties, plaintiff and defendant, having in writing 
stipulated that a jury might be waived, this cause is set for trial on 

submission to the court without the intervention of a jury; 
57 and the court, having heard the evidence and argument of 
counsel, doth now here take the cause under advisement. 


And afterwards, to wit, on Thursday, the 6th day of October, 
A. D. 1887, at the regular October term, 1887, of said court, the fol- 
lowing further proceedings in said cause were had, to wit: 

Come now the parties, by their counsel, and this cause coming on 
further to be heard, and the court, having had under consideration 
since its last term the evidence heretofore submitted in this cause, 
now files its special finding of facts and conclusions of law thereon 
and orders that the same be made part of the record; which said 
finding of facts and conclusions of law are in the words and figures 
following, to wit: 


BANK OF UNIONTOWN 
v8. 
58 Mr. Vernon Mitt & ELevator Company, Davin J. Mackey. 


At the request of the complainant the court finds the facts in this 
case specially—that is to say, as follows: 

When the notes in suit were about to mature, to wit, November 
20th, 1885, the plaintiff having signified to the principal debtor, 
the mill & elevator company, its willingness to extend the credit 
upon renewal notes made by the same parties who executed the 
original notes, but the surety, Naas, being toosick to join in the exe- 
cution of new notes, the officers of the mill & elevator company 
prepared and procured the defendant Mackey to sign the writings 


3—327 


18 THE BANK OF UNIONTOWN VS. DAVID J. MACKEY. 


set out in the complaint, waiving presentment, protest, etc., of the 
notes in suit. 
From this time until December 29th, 1885, various communica- 
tions, verbal and written, passed between the officers of the 
59 plaintiff bank and the officers or agents of the mill & eleva- 
vator company in respect to the renewal of these notes, in- 
cluding a letter of the latter, dated December 2nd, 1885, which is of 
the tenor following : 


Mr. Vernon, Inp., Dec. 2nd, 1885. 

J. W. Jenkins, Esq., cashier, Uniontown, Ky. 

Dear Sir: Owing to Mr. George Naas’s continued illness we have 
not as yet presented to him the matter of the renewal of our paper. 

Our Mr. Fuhrer explained the matter to your pres., Mr. Pike, 
when in your city. If you will kindly send us statement of int. for 
4 mos., we will remit the amount; also please send few blank notes, 
so that we can have them filled out at earliest opportunity. 

We are, etc., very truly, 
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W. L. BOYCE, Treas. 


60 In reply to said letter the plaintiff sent to defendant the 
blank notes filled out for four months, ready for signature, 
and also a statement of the amount of interest, with the direction 
that the interest should be remitted along with the renewal notes. 
On the 2Ist day of December Naas died intestate at his home in 
Mt. Vernon, Indiana, leaving children, and on December the 30th, 
1885, William Louden was appointed administrator of his estate. 
On the 29th day of December the mill & elevator company paid 
to the plaintiff and the plaintiff received the sum of two hundred 
and seventy-three dollars and thirty cents ($273.30) as and for the 
interest upon the notes in suit for four months on each from the 
date of maturity—that is to say, from the 23rd and 29th days re- 
spectively of November, 1885, until the 26th day of March 
61 and the Ist day of April, 1886, and being interest in advance 
from December, 29th, 1885, until the last-named dates. 
This payment of interest was made by a check of the tenor 
following. 


“No. —. Uniontown, Ky., Dec. 29th, 1885. 
Bank of Uniontown. 


Pay to int. on two $5,000.00 notes 
_ dred and seventy-three & .30 dollars. 
$273.30. MILL & ELEVATOR CO.” 


When this interest was paid and received the officers of the bank 
Fe ignorant of the death of George Naas and still expected the 
@ elevator company to procure and deliver renewal notes as 
tofore had been proposed. 

g was said at the time expressly in respect to an agreement 
msion of time, nor was anything said to qualify or affect 
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the legal force of the payment and receipt of the interest in 
62 advance. Neither the heirs nor legal representatives of Naas 

knew of or ever afterwards assented to this payment of interest 
or to an extension of the time of payment on those notes. 

The defendant Mackey neither at or before the time thereof had 
knowledge of this payment of interest and never afterwards did he 
assent to or ratify the transaction witha knowledge that it had been 
done without the consent of the heirs and of the representative of 


Naas, 
WM. A. WOODS. 


,ANK OF UNIONTOWN 
vs, 


Tue Mr. Vernon Mitt & ELAvAtTor Company, Davip J. MAcKey. 


Upon the facts specially founded in this case the court has, 

63 as a matter of law, concludes that there was made an agree- 
ment for an extension of time and alleged in answer, whereby 

the heirs and representative of the estate of the surety, Naas, were re- 
leased from liability on the notes in suit, and this having been done 
without the consent of the defendant Mackey he is also released 
from liability and is entitled to judgment in his favor upon the 


issues joined and for his costs. 
WM. A. WOODS. 


And the plaintiff then and there, by its counsel, excepted to the 
said conclusions of law and each of them. 

And upon motion of plaintiff, by its attorneys, this cause is dis- 
missed without prejudices as to the defendant The Mt. Vernon 
Mill & Elevator Company, it appearing to the court that said de- 

fendant has not been served with process herein. 
64 It is further considered and adjudged by the court that as 

to defendant David J. Mackey the plaintiff take nothing 
by its complaint, and that said Mackey recover of and from the 
plaintiff his costs in this behalf laid out and expended; to which 
judgement of the court the plaintiff excepts and prays its writ of 
error to the Supreme Court of the United States, which is allowed 
by the court, and its bond is fixed in the sum of five hundred dollars, 
and sixty days’ time is allowed to make and filesaid bond. 


And afterwards, to wit, on Saturday, the 5th day of November 
A. D. 1887, the following further proceedings in said cause were had, 
to wit: 


Comes this day the plaintiff, by its attorneys, Mess. Vance & 

Shackelford, and files its bond on writ of error to the Supreme Court 

in the penal sum of five hundred dollars, with B. Weil as 

65 surety ; and the said bond being read and examined is hereby 
approved and filed. 


20 THE BANK OF UNIONTOWN VS. DAVID J. MACKEY. 


66 Unitep STATES OF rt 
Ret ; 88 : 
District of Indiana, 


I hereby certify that the above and foregoing is a full, true, com- 
plete, and exact copy and transcript of the record and proceedings 
had in the case of The Bank of Uniontown v. The Mount Vernon 
Mill and Elevator Company and David J. Mackey as fully as the 
saine appears of record on file in my office, at Evansville, in said 
district. 

Witness my hand and the seal of said circuit court this 30th day 
of January, A. D. 1888. 

[Seal of the United States Circuit Court, Dist. of Ind.] 
N. C. BUTLER, Clerk. 


67 Supreme Court of the United States. 


v8. 


Tue Bank oF UNIONTOWN 
In Error. 
Davip J. MACKEY. 


Of October term, in the year of our Lord one thousand eight hun- 
dred and eighty-eight. 


Afterwards, to wit, on the second Monday of October, in this same 
term, before the justices of the Supreme Court of the United States, 
at the Capitol, in the city of Washington, comes the said The Bank 
of Uniontown, by James M. Shackelford and 8S. B. Vance, its at- 
torneys, and says that in the record and proceedings aforesaid there 
is manifest error in this, to wit, that by the record aforesaid it ap- 
pears that the judgment aforesaid given was given for the said 
David J. Mackey against the said The Bank of Uniontown, whereas 
by the law of the land the said judgment ought to have been given 
for the said The Bank of Uniontown against the said David J. 

Mackey ; and the said The Bank of Uniontown prays that 
68 the judgment aforesaid may be reversed, annulled, and alto- 
gether held for nothing, and that it may be restored to all 
things which it hath lost by occasion of the said judgment. 
JAMES M. SHACKELFORD, 
S. B. VANCE, 
Attorneys for Plaintiff in Error. 


Filed Feb’y 8th, 1888. 
N. C. BUTLER, Clerk. 


Endorsed on cover: Indiana C.C. U.S. No. 327. The Bank of 
Uniontown, plaintiff in error, vs. David J. Mackey. Filed February 
11, 1888. 
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LES H, MCKENNEY, 
CLERA 


NO. 327 
SUPREME COURT OF THE UNITED STATES. 


THE BANK OF UNIONTOWN, 
Plaintify in Error, 
VS. 
DAVID J. MACKEY, 


Defendant in Error. 


ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES, DISTRICT OF INDIANA. 


BRIEF FOR PLAINTIFF IN ERROR. 


S. B. VANCE, 
Att’y for Plaintiff in Error. 
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NO. 327. 
SUPREME COURT OF THE UNITED STATES. 


THE BANK OF UNIONTOWN, 
Plaintiy in Error, 
vs. 


DAVID J. MACKEY, 
Defendant in Error. 


ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES, DISTRICT OF INDIANA. 


BRIEF FOR PLAINTIFF IN ERROR. 


CASE. 


The Bank of Uniontown, plaintiff in error, is a Kentacky 
corporation doing business at Uniontown, in Union county, Ken- 
tucky, and, by its act of incorporation was authorized among 
other things to “deal in the loaning of money, to buy and sell 
bills of exchange, promissry notes and other evidences of debt. 

The Mount Vernon Mill & Elevator Company, a corpora- 
tion organized and doing business under the laws of Indiana, and 
in Posey county, in said State, and one George Naas, a citizen of 


—_ Fo 


said State, made to David J. Mackey, the defendant in error, and 
also a citizen of said State, as D. J. Mackey, their promissory 
note in the words and figures : 

$5,000.00. Uniontown, Ky., July 20, 1885. 
Four months alter date we promise to pay to the order of D. 
J. Mackey five thousand dollars, at the Bank of Uniontown, at 
Uniontown, Ky., value received, with interest at the rate of eight 


per cent. per annum after maturity until paid. If collected by 
suit we agree to pay a reasonable attorney fee. 


W. C. FUHRER, P/. 
. GEORGE NAAS. 
W.L. BOYCE, 
Sec y. and Treas. 

The seal of the Mt. Vernon Mill & Ejievator Company was 
also affixed. 

Of date July 29, 1885, the same parties executed to said 
Mackey their other note, for the same amount, and in all respects 
similar to that above copied. 

The said two notes were, by said Mackey, endorsed in blank, 
for the accommodation of the Mount Vernon Mill & Elevator 
Company, the principal in said notes, the said Naas being only 
surety therein. The purpose and intent of such endorsement 
were that the Elevator Company should procure the said two 
notes to be discounted at the Bank of the plaintiff in error, and 
they were, about their date actually discounted by said plaintiff 
who paid to the Elevator Company, for each of them, the sum of 
$4,855, being their face value, less the sum of $135.00, the agreed 
discount, in lieu of interest upon the sums so paid therefor. A 
short time before the maturity of the said notes, to-wit, on the 20th 
day of November, 1885, the defendant Meckey, by two separate 
instruments of writing made and signed by him and by him de- 
livered to the plaintiff, waived presentment for payment, protest 
and notice of protest of said notes, and consented that the time 
for the payment thereof might be extended until he should give 
written notice to the contrary. The said instruments of writing 
ve ‘referred, each, to one of the said notes, and omitting dates, were 
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“This memorandnm witnesseth that in the matter of a cer- 
tain promissory note for ($5,000) five thousand dollars, dated 
July —1885, and due November-—~-—1885, wherein the 
Mount Vernon Mill & Elevator Company and George Naas are 
makers and D. J. Mackey is eudorser, the undersigaed hereby 
waives presentment for payment, protest, notice of protest, and 


- consents that the payment thereof may be extended until he gives 


written notice to the contrary. 

“Dated at Evansville, Indiana, this 20th day of November, 
1885 ” 

The complaint is upon these two notes and contains four 
paragraphs. Of these, the first and third are identical, but that, 
they relate, each, to a different note; and after reciting the fore- 
going tacts, contain, each, the following averments: 

“And the plaintiff says that the note herein sued on is the 
note intended in the said instrument of writing. At the time of 
making and delivery of the said instrument of ‘ writing the said 
George Naas, surety, in the said note, was ill of his last sickness, 
and by reason thereof, unable to transact or consider any matter 
of business, as the defendant Mackey well knew ; and the defend- 
ant, the Mount Vernon Mill & Elevator Company desiring to re- 
new said note or to have further time on same, should not said 
Naas in a reasonable tir:e sufhciently recover to unite in the re- 
newal thereof, procured the defendant Mackey to execute the 
said writing so that such extension of time might be obtained— 
and aiter the making and delivery to it of the said instrument of 
writing and after the maturity of the said note, to-wit: on the 29 
day of December, 1885, the said Naas not having recovered suf- 
ficiently to transact any business, or to renew said note, or con- 
sent to an extension of time for payment chereof, the interest on 
said note for four months was paid by the said Mill & Elevator 
Company, and the time forthe payment thereof was extended 


until the — day of ———— 1886. being four months from the ma- 
turity thereof.” 
‘The said George Naas has departed this life.”’ 


— § — 


in cousideration that said Company would pay plaintiff the in- 
terest then accrued 0. said note from the 22d day of November, 
1885, to the 29th day of December, 1885, and the interest on said 
note, in advance, from the 29th day of December, 1885, tothe 26th 
day of March, 1886, at the rate of eight percent. per annum, 
to-wit. the sum of $133.33, that plaintiff would extend the time of 
the payment of said note until the 26th day of March, 1886.” 

‘ That in pursuance of said agreement said mill and elevator 
company did, on the 29th day of December, 1855, pay plaintiff 
the sum of $133.33, as interest accrued on said note from Novem. 
ber 23d, 1885, to the 29th day of December, 1885, and as advance 
interest on same from the 29th day of Decemiber, 1885, tothe 24th 
day of March, 1886; and plaintiff in consideration of said pay- 
ment, did then and there extend the time of payment of said 
note to the 26th day of March, 1886; all which was done without 
the knowledge or consent of this defendant, or the knowledge 
or consent of the heirs of said George Naas, or of William Lou- 
don, administrator as aforesaid.”’ 

To that answer the plaintiff made the following reply ; 

Par. 1. The plaintiff, The Bank of Uniontown, for reply to 
the answer of defendant herein, says, it denies each and every 
allegation thereof. ’ 

Par.2. The plaintiff for further reply to the defendant's 
answer, says, it denies that there was paid on either of the notes 
therein mentioned, on the 29th day of December, :885, the sum 
of $133.33, or any other sum; nor did plaintiff then or at any 
time agree to extend the time of the paymen: of aid notes 
or either of them as therein alleged, for any length of time; but 
plaintiff says that on said day the defendant The Mount Vernon 
Mi!l & Elevator Company was under promise to execute speedily 
new notes in renewal of the said notes in the answer mentioned, 
and then and there paid to plaintiff the sum of $273.30, which 
was to Le applied in payment, in-advance, of the interest in said 
notes when executed, until their maturity ; and the said defendant 
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failing to renew said notes or either of them, the plaintiff has 
given the defendants credit as of said date on each of the notes 
in the answer mentioned, for one half the said sum, being the sum 
of $136.65, which is the same payment mentioned in the com- 
plaint.” 


And then the record is as follows, viz: 


‘And now here, the issue being joined, this cause co:nes on to 
be heard, and said parties, plaintiff and defendant, having in writ- 
ing stipulated that a jury might be waived, this cause is set for 
trial on submission to the court without the intervention of 
a jury; and the court, having heard the evidence and argu- 
ment of counsel, doth now here take the cause under advise- 
ment.* 


yr 
“J 


And after“ ards, to wit, on Thursday, the 6thday of October, 
A. D., 1887, at the regular October term, 1887, of said court. the 
following further proceedings in said cause were had, to wit: 


Come now the parties by their counsel, and this cause com- 
ing on further to be heard, and the court, having had under 
consideration since its last term the evidence heretofore submit- 
ted in this cause, now files its special finding of facts and 
conclusions of law thereon and orders that the same be made part 
of the record; which said finding of facts and conclusions of law 
are in the words and figures following, to wit: 


BANK OF UNIONTOWN ) 
VS. > 


58 MT. VERNON MILL & ELEVATOR Co., Davip J. MAcKEY. ) 


At the request of the complainant the court finds the facts in 
this case specially —that is to say, as follows: 


When the notes in suit were about to mature, to wit, Novem- 
ber 20th, 1885, the’ plaintiff having signified to the principal 
debtor, the mill & elevator company, its willingness to extend 
the credit upon re: ewal notes made by the same parties who 
executed the original notes, but the surety, Naas, being too sick 
to join in the execution of new notes, the officers of the miill & 
elevator company prepared and procured the defendant’ Mackey 
to sign the writings set out in the complaint, waving presentment, 
protest, ete., of the notes in suit. 


*References are to pages of original, being side pages of 
printed transcript. 
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From this time until Dece .:ber 29th, 1885, various communi- 

cations, verbal and written, passed between the officers of 

59 the plaintiff bank and the officers or agents of the mill & 

elevator company in respect to the renewal of these notes, 

including a letter of the latter, dated December 2d, 1885, which 
is of the tenor following : 


Mr. VERNON, IND., Dec. 2d, 1885. 
J. W. Jenkins, Esq., cashier, Uniontown, Ky. | 

DEAR SIR: Owingto Mr. George Naas’s continued illness 
we have not as yet presented to him the matter of the renewal of 
our paper. 

Our Mr. Fuhrer explained the matter to your pres., Mr. Pike, 
w..en in your city. If you will kindly send us statement of int. 
for 4 mos., we will remit the amount; also please send few blank 
notes, so that we can have them filled out at earliest opportunity , 


We are, etc., very truly. 
W. L. BOYCE, 7reas. 


60 In reply to said letter the plaintiff sent to defendant the 

blank notes filled out for four months, ready for signature 
and also a statement of the «mount of interest, with the direction 
that the interest should be remitted along with the renewal notes. 


On the 21st day of December Nass died intestate at his home 
in Mt. Vernon, Indiana, leaving children, and on December 30th, 
1885, William Louden was appointed administrator of his estate. 


On the 29th day of December the mill & elevator company 
paid to the plaintiff and the plaintiff received the sum of two 
hundred and seventy-three dollars and thirty cents ($273.30) as 


_and for the interest upon the notes in suit for four months on 


each from the date of maturity—that is to say, from the 23rd and 
29th days respectively of November, 1885, until the 26th 
61 day of March and the rst day of April, 1886, and be- 
ing interest in advance from December 29th, 1885, until 

the last named dates. 
This payment of interest was made by a check of the tenor 


: following. 


No. -——. Uniontown, Ky., Dec. 29¢h, 1885. 
Bank of Uniontown. 
Pay to int. on two $5.000.00 note; or bearer two 
hundred and seventy-three & .30 dollars. 
$273.30. MILL & ELEVATOR CO. 


When this interest was paid and received the officers of the 
bank were ignorant of the death of George Naas and still expect- 
ed the Mill & Elevator Company to procure and deliver renewal 
notes as theretofore had been proposed. 


nh eee 


Nothing was said at the time expressly in respect to an agree- 
imeut for an extension of time, nor was anything said to qualify 
or affect the legal force of the payment and receipt of the interest 

in advance. Neither the heirs nor legal representatives of 
62 Naas knéw of or ever afterwards assented to this payment 

of interest or to an extension of the timeof payment on 
those notes. 

The defendant Mackey neither at or before the time thereof 
had knowledge of this payme it of interest and never afterwards 
did he assent to or ratify the transaction with a knowledge that 
it had been done without the consent of the heirs and of the 


representative of Naas. 
WM. A. WOODS. 


BANK OF UNIONTOWN ) 
vs. is 
THE MT. VERNON MILL & ELEVATOR Co., DAVID J. MACKEY. \ 


Upon the facts specially found in this case the court asa 
63 matter of law, concludes that there was made an agreement 
for an extension of time as alleged in answer, whereby the 
heirs and representative of the estate of the surety, Naas, were 
released from liability on the notes in suit, and this having been 
done without the consent of the defendant Mackey he is also rc 
leased from liahility and is entitled to judgment in his favor upon 
the issues joined and for his costs. 
. WM. A. WOODS. 


And the plaintiff then and there, by its counsel, excepted to 
the said conclusions of law and each of them. 

And upon motion of plaintiff, by its attorneys, this cause is 
dismissed without prejudice as to the defendant The Mt. Vernon 
Mill & Elevator Company, it appearing to the court that said de- 
fendant has not been served with process herein. 

It is further considered and adjudged by the court that 
64 as to defendant David J. Mackey the plaintiff take nothing 
by its complaint, and that said Mackey recover of and ~~ 
the plaintiff his costs in this behalf laid out and expended; 
which judgment of the court the plaintiff excepts and prays ite 
writ of error to the Supreme Court of the United States, which is 
allowed by the court, and its bond is fixedin the sum of five 
hundred dollars, and sixty days’ time is allowed to make and file 
said bond. 
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II. 
ASSIGNMENT OF ERRORS. 

The errors assigned by the plaintiff are as follows : 

1. That the court erred in sustaining the demurrers of the 
defendant to the first and third paragraphs of its complaint 

2. That the court erred in its conclusions of law, viz, that 
there was made an agreement for an extension of time as alleged 
in answer, whereby the heirs and representatives of the estate of 
the surety Naas, were released from liability on the notes in suit, 
and this having been done without the consent of the defendant 
Mackey, he is also released from liability, and is entitled to judg- 
ment in his favor upon the issues joined and for his costs. 

3. That the court erred in refusing to render judgment in its 
favor against the defeudant Mackey for the two notes in its com- 
plaint mentioned and in adjudging “that as to defendant David 
J. Mackey the plaintiff take nothing by its complaint, and that 
said Mackey recover of and from the plaintiff his costs in this be- 
half laid out and expended.” 


III. 
ARGUMENT. 

A. We will consider first the second error assigned (2) “that 
the court erred in its conclusions of law.” 

The defense to this action is that the defendant in error was 
only the endorser of the notes sued on, and that one George Naas 
was the surety therein and liable thereou in advance of him. 
That on the 29th. day of December, 1885, after the maturity of 
said notes the “plaintiff agreed with said Mill and Elevator Com- 
pany principal therein, “in consideration that said Company 
would pay plaintiff the interest then accrued on the said notes, 
and also the interest thereon in advance from the 29th day of 
December, 1885, to the 26th day of March, 1886, on one of them, 
and on the other to the 1st day of April, 1886,” at the rate of 


— 


oni. 
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eight per cent. per annum, to-wit, the sum of $133.33, that plain- 
tiff would extend the time of the payment of said notes, respect- 
ively, tothe said last named dates; and, “that in pursuance of 
said agreement said Mill & Elevator Company did on the 
29th day of December, 1885, pay plaintiff, on each of said 
notes the said sun of $133.33 as interest thereon, accured 
and in advance to the said dates respectively ; and that the “plain- 
tiff, in consideration of the said payment, did-then and there ex- 
tend the time of payinent of said notes,” the oneto the 26th day 
of March and the other to the 1st day of April, 1886—all which 
was done without the knowledge or consent of this defendant, or 
the knowledge or consent of the heirs of said George Naas or of 
William Loudon, administrator of said Naas. 

The court does not find, as a fac/, that there was such a con- 
tract as that alleged in the answer, but, ‘upon th facts specially 
found in this case the court, as matter of law, concludes that 
there was made an agreement for an extension of time as alleged 
in the answer.” 

Counsel submits, with the greatest respect, that herein is a 
material error, and that the “facts specially found in thiscase”’ by 
the court do not authorize the conclusion that there was such ‘“‘an 
agreement for the extension of time as is alleged in the answer ;” 
but that, on the contrary, the facts so “specially found’ prove 
that the only extension of time for the payment of the said notes 
proposed or intended by the plaintiff, or understood by the Mill 
and Elevator Company was upon renewal notes made by the 
same parties who executed the original notes. 

The facts specially found from which the court concludes 
that there was made an extension of time as alleged in the 
answer are as follows, viz. (p 61): ‘On the 29th day of December 
the Mill & Elevator Company paid to the plaintiff and the 
plaintiff received the sum of two hundred and seventy three dol- 
lars and thirty cents ($273.30) as and for the interest upon the 
notes in suit for four months on each from the date of 
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maturity, that is to say, from the 23d and 29th days respectively 
of November, 1885, until the 26th day of March and the ist day 
of April, 1886, and being interest in advance from December 
29th, 1885, until the last named dates.” 


“This payment of interest was made by a check of the tenor 


following : 
No. Uniontown, Ky., Dec. 29¢h, 1885. 
Bank of Uniontown. 
Pay to int. on two $5,000.00 notes or bearer two 
hundred and seventy three & .30 dollars. 
273.30. MILL & ELEVATOR CO. 
* * * % * * * * * * x 


“Nothing was said at the time expressly in respect to an 
agreement for an extension of time, nor was anything said to 
qualify or affect the legal force of the payment and receipt of the 
interest in advance.” 


There is no other fact found, than the bare payment and re- 
ceipt of interest a- above stated, which tends in any degree to 
show a contract or agreement for an extension of time. 

The payment of interest in advance is a sufficient considera- 
tion for an agreement to forbear, and may of itself be sufficient 
prima facie evidence of such agreement. 

Daniel (Negotiable Ins., § 1317) says: “The payment of 
legal interest in advance will uphold an agreement for forbearance 
and discharge the surety ; and a note ior the interest will be equal 
to its payment in advance.” 

Brandt, (Suretyship and Guaranty, § 305) says: ‘The pay- 
ment of legal interest on a debt in advance is a sufficient consid- 
eration to support an agreement for an extension of the time of 
payment thereof. The decided weight of authority, and it seems 
the better reason, is that the payment in advance of interest on 
the debt by the principal to the creditor is, of itself, without 
more, sufficient prima facie evidence of an agreement to extend 


+ 
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the time of payment for the period for which the interest is paid, 
and works the discharge of the surety. * * The pay- 
ment of the interest in advance is not of itself a contract to delay, 
but is evidence of such contract, and while this evidence may be 
rebutted, yet in the absence of any rebutting evidence it becomes 
conclusive.” 

Preston vs. Henning & Speed, (6 Bush, Ky., p 556) was an 
action against Preston on a note for *3,000, in which he was 
surety. There had been made on the note, by the principal and- 
wkhout the knowledge of the surety, six annual payments of in- 
terest in advance, and the court says, while it appears that ap- 
pellees did not intend that their receipt of any of the payments, 
“should have the legal effect of releasing the appellant, we can- 
not resist the conclusion that all the payments made were of in- 
terest in advance; and it is equally clear that these payments 
were made by John Preston in consideration of forebearance, 
which, if not expressly promised, it was understood by him, 
would be given.” And the court in that case thus states the 
rule and the reason of it (p 560). ‘‘Itisafamiliar principle * * 
that where a creditor, by a written or verbal contract with the 
principal debtor, has for a valid consideration agreed to forbear 
to pursue his legal remedy on the original contract, without the 
consent of the surety, and has thereby changed the original atti- 
tude of the parties, by tying his own hands, or otherwise ob- 
structing the legal or equitable rights of the surety; the surety is 
thereby exonerated. And it may be regarded as a settled 
proposition of law that the payment in advance, of interest, is a 
sufficient and binding consideration for stipulated indulgence. 
But it is equally well settled that mere forbearance or passive in- 
dulgence by the obligee, or even forbearance upon an assurance 
thereof to the principal debtor, will not release the surety, unless 


‘such indulgence is given or to be given in compliance with an 


enforcible contract, founded on some valuable consideration ; for 


itis the acf of the creditor, depriving himself of the Jower o/ 


> 
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suing by something od/igatory upon him, and which therefore 
operates to suspend or frustrate the incidental or correlative 
tights of the surety, which operates to release the latter. There- 
fore, although a sufficient consideration may have passed to the 
obligee to support an express promise of indulgence, or from 
which a binding agreement to indulge the obligor might be in- 
ferred in the absence of counteractive evidence, and though in- 
dulgence be giveu, yet the surety will not be released unless there a 


is a stipulation express or implied, on the part of the obligee to 
give indulgence, for it is that which postpones the right of action, 
and constitutes a novation of the contract.” 

In that case there beiny no evidence “counteractive” of the 
inference to be drawn from the payments of interest “by John . 
Preston in consideration of forbearance which, if not expressly 


promised, it was understood by hin would be given, “the court 


says, “The prepayment of interest being made as the price of in- 
dulgence, and received by the appellee with knowledge of that 
fact, and without notice to the payer that forbearance thus paid 
for would not be given, they were bound by an implied promise 
to forebear to sue until the expiration of the time for which the 
interest was paid.” 


But it is clearly the doctrine of that case that the mere pay- 
ment of interest in advance does not create a conclusive presump- 
tion of an agreement to forbear, and that if there be other evi- 
dence in the case proving that such was not the contract of the 
parties, that the principal debtor did not understand, nor the 
creditor intend that the right to forbearance should result from 
the mere pay: ent of interest, then the surety would not be re- 
leased. x 
“Although a sufficient consideration may have passed to the 
obligee * * * from which a binding agreement to indulge 
the obligor might be inferred in the absence of counteractive evi- 
dence, * * yet the surety will not be released unless there is 
a stipulation, express or implied, on the part of the obligee to give 
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indulgence” —and no stipulation to give indulgence can be im- 
plied, contrary to the manifest intention of the parties 

Says Daniel, (Neg. Ins.) $1,315: ‘The following elements or 
circumstances must unite in order to constitute an indulgence 
which will discharge the surety. /77s/,a consideration, for with- 
out it the promise would not be binding Second, a promise, or 
agreemetit to indulge, for without it the hands of the creditor are 
not tied, although he may have received collateral security for the 
debt.”’ 

$1,316, “It is well settled that there must bea valid common 
law agreement, in binding legal form to give time to the maker 
or acceptor in order to discharge the drawer or indorser ”’ 

$1,318, “There must be an absolute agreement for indulgence 
by extension of time or forbearance to sue; for an agreement 
based ypou.a condition which is uncomplied with, is not binding, 
and therefore does not discharge those who occupy the relation of 
sureties, but leaves all parties unaffected.” It is of course need- 
less to call the attention of this court to the definition of a con- 
tract—and yet, in opposition to the opinion of the very able Cir- 
cuit Judge, counsel feels the need of every available light. 

Pollock (Con. p 1-5) says: “Let us now see how many things 
are included in the consent that makes a legal agreement. * * 
The first thing we observe is that it takes not less than two per- 
sons to make it. * * The next thing is that these persons 
have a distinct intention, and the intention of both or all of them 
is the same. Without this, one obviously cannot say there is an 
agreement. Next, they must be aware that their intentions 
agree; in other words, they must communicate them to one 
another, for it is again obvious that uncommunicated intentions, 
however exactly they correspond, do not make an agreement.” 

“The result then comes out in this way: When two or 
more persons concur in expressing a common intention so that 
rights or duties of those persons are thereby determined, this is 
an agreement.” 
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“The central part of this group of ideas is that the parties 
concur in expressing acommon intention. * * They must 
be assured by mutual communication that a common intention 
exists, that they mean the same thing in the same sense.” 

“The mutual communication which makes up an expression 
of intention for the purposes of legal agreement consists of pro- 
posal and acceptance ”’ 
| “A contract is an agreement which produces an obligation.” 

In the light of the foregoing definition and illustration of a 
contract, counsel submits that the facts found specially by the 
court do not prove a contract, a legal agreement between the 
plaintiff and the Elevator Company for an extension of the time 
on these notes, but on the contrary they prove that there was no 
contract for that purpose. 

First then, as to the “proposal’’ made by the plaintiff. The 
court finds (p 58): 

(a) When the notes in suit were about to mature, to-wit 
November 2oth, 1885, the plaintiff having signified to the princi- 
pal debtor, the Mill & Elevator Company, its willingness to ex- 
tend the credit upon renewal notes made by the same parties 
who executed the original notes, but the surety, Naas, being too 
sick to join in the execution of new notes, the officers of the 


Mill & Elevator Company prepared and procured the defendant 


Mackey to sign the writings set out in the complaint, waiving 
presentment, protest, &c., of the notes in suit.” 
The “proposal” then was to extend the credit upon the re- 


‘newal of the notes. 


_(b) “From this time until December 29th, 1885, various 
communications, verbal and written, passed between the officers 
_of the plaintiff bank and the officers or agents of the Mill 
59. & Elevator Company in respect to the renewal of these 
notes.” 
All their communications were about the plaintiff's ‘‘pro- 
posal” for a renewal of these notes. 


(c) These communications included “a letter of the latter 

dated December 2d, 1885. which is of the tenor following : 
MT. VERNON, IND., Dec. 2d., 1885. 
J. W Jenkins, Esq., Cashier, Uniontown, Ky. 

DEAR Str—Owing to Mr. George Nuas’ continued illness 
we have not as yet presented to him the matter of the renewal of 
our paper. Our Mr. Fuhrer explained the matter to your Pres.., 
Mr. Pike, when in your city. If you will kindly send us state- 
ment of int. for 4 mos. we will remit the amount; also please 
send few blank notes, so that we can have them filled out at 
earliest opportunity. 

We are, etc., very truly, 
W. F. BOYCE, 7reas. 

Here was an acceptance in writing of the plaintiff’s “pro- 
posal” to “extend the credit upon renewal notes made by the same 
parties”—but it included also a proposal by the debtor to pay the 
interest for the proposed extetision at once. But that was not 
intended as a substitute for the plaintiff's proposition, nor that its 
acceptance would entitle the Elevator Company to an extension 
of the time. That was conditioned upon the renewal of the 
notes. 

(d) “In reply to said letter the plaintiff sent to defendant 
the blank notes filled out for four months, ready for signature 
60 and also a stater.enc of the amount of interest, with the 

direction that the interest should be remittéd along with the 
renewal notes.’ Nothing can be clearer than that up to this 
time neither of the parties contemplated any extension of the 
time, except upon condition of the renewal of the notes—that 
the Bank had never made any other “proposal” nor the Elevator 
Company ever expressed any other intention. 

The court then finds that, — 

(e) “On the 21st day of December Naas died intestate at his 
home in Mt. Vernon, Ind., and that ‘‘on the 29th day of Decem- 
ber the Mill & Elevator Company paid to the plaintiff and the 
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plaintiff received the sum of $273.30, as and for the interest upon 
the notes in suit for four months on each from the date of ma- 
turitv,” and that nothing was then said about an extension of 
time. But the court also finds that, 

(f) “When this interest was paid and received tie officers of 
the bank were ignorant of the death of George Naas and still ex- 
pected the Mill & Elevator Company to procure and deliver re- 
newal notes as theretofore had been proposed "" The Bank could 
not have so expected had the Mill & Elevator Company com- 
municated its intention not to renew the notes, or its understand. 
ing that the interest was accepted as the price of indulgence; nor 


could it have so expected, had it understood that its “proposal” 


had been withdrawn, or modified, or that che Elevator Company 
expected an extension of time in consideration of the interest 
paid, and without a renewal of the notes. 

If the Elevator Company intended by the payment of inter- 
est to purchase an extension of time it certainly concealed its in- 
tention from the Bank, as it did the death of Naas. The Bank 
certainly had no such intention. And to give to the payment of 
interest in this case the force of a contract for an extension of 
time, is to force the parties into a contract which they never in- 
tended. 

Herein this case differs essentially from that of Preston vs. 
Henning & Speed, before cited. In that case, John Preston, the 
principal debtor, paid the interest on his note, in advance, for 
year after year, with the understanding that he was buying an 
extension of time, and the holders of the note received the in- 
terest “with knowledge of that fact, and without notice to the 
payer that forbearance thus paid for would not be given.” The 
court therefore held that “they were bound by an implied prom- 
ise to forbear to sue until the expiration of the time for which 
the interest was paid.” To have held otherwise in that case, would 
have been to allow the creditor to practice a fraud upon his debtor. 
Here the creditor does not intend the debtor to have, nor under- 


stand that the debtor expects, an extension of time for the pay- 
ment of interest— but, as the court finds, understood “and still 
expected the Mill & Elevator Company to procure and deliver 
renewal notes as theretofore had been proposed.” And to hold 
that without such renewal the debtor is entitled to an extension 
of time would be to allow him, in this case to practice a fraud 
upon the creditor. 

In that case the creditor having madea contract with his 
debtor sought to obviate its effects as tothe surety by asecret and 
unexpressed intention. 

In this case, the creditor having made no contract, it is 
sought in behalf of the surety, to give to an isolated fact, the 
force of a contract contrary to the understanding and expressed 
intention of the parties. 

To construe the plaintiff into a contract without the perform- 
ance of that condition by its debtor violates the rule as stated by 
Daniel—that, “an agreement based upon a condition which is 
uncomplied with is not binding, and therefore does not discharge 
those who occupy the relation of sureties but leaves all parties 
unaffected.” 

In McLemore vs Powell (12 Wheaton, 554) this court after 
stating that for the discharge of an indorser, “the agreement must 
be one binding in law upon the parties, and have a sufficient con- 
sideration” approves (p 558) a ruling in Badnale vs. Samuel, 3 
Price's Exch, a suit by the holder agaiust a prior indorser of a bill 
of exchange, “‘that a treaty for delay between the holder and ac- 
ceptor, upon terms which were not finally accepted, did not dis- 
charge the defendant, although an actual delay had taken place 
during the negotiation, because there was no binding contract, 
which precluded the plaintiff's from suing the acceptor at any 
time,” This but confirms the proposition of Daniel. Counsel 
therefore submits that the second assignment of error is well 
made. “That the court erred in its conclusions of law, viz: 
‘That there was made an agreement for an extension of time as 
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alleged in the answer, whereby the heirs and representative of the 
estate of the surety Maas’ and also the defendant Mackey, the 
indorser, were released from liability upon the note, in suit. If 
that be so, it follows that the judgment for the defendant is er- 


roneous. 


B. 


Counsel is also of opinion that the first assignment of error is 
well made—“that the court erred in sustaining the demurrer of 
the defendant to the first and third paragraphs of its complaint.” 
That depends upon the interpretation of the two instruments of 

"writing made by the defendant, and set forth on pages 14 and 29 
of the transcript, and which, omitting the dates of the notes are 
as follows: “This memorandum witnesseth that in the matter of 
a certain promissory note for five thousand dollars * * * 
wherein the Mount Vernon Mill & Elevator Company and 
George Naas are makers, and D. J. Mackey is endorser, the un- 
dersigned hereby waives presentment for payment, protest, notice 
of protest, and consents that the payment thereof may be extend- 
ed until he gives written notice to the contrary.” 

The gist of the’ controversy is what was intended by the 
words—“and consents that the payment thereof may be extended 
until he gives written notice to the contrary.”’ 

The plaintiff being a bank incorporated under a law of the 
Commonwealth of Kentucky, the notes sued on when discounted 
by it were “placed on the same footing as foreign bills of ex- 
change ;” and the defendant, without a waiver, would be held to 
his liability only, by their “presentment for payment protest, and 
notice of protest. ” That waiver was made by the instrument 
above cited. After that, the plaintiff, unless required in writing 
by. the surety or - endorser, to sue, could have indulged the prin- 

) cipal. until the statute of limitations had released them. The 

conser cof defendant “that the payment thereof may be extended” i 

did not therefore intend to authorize a mere passive indulgence, , 


since no authority was needed for that. 1t must then have in- 
tended that the Mill & Elevator Company might contract for an 
extension of time, and, if contract, tora definite time; since uo 
other sort of contract could have assured any extension of time. 
And if it intended an extension for a definite time, then why not 
for four months, as these paragraphs allege was done. The court 
knows judicially that four months is Bank time-thesge were four 
months notes, and the court finds that plaintiff sent to the Ele- 
vator Company; ‘notes filled out for four months” for their re- 
newal. An extension for four months was therefore in harmony 
with the dealing of the parties. 

The defendant intended that these notes might be extended 
for four months, and then extended again, “until he gives written 
notice to the contrary."’ The facts alleged in the complaint and 
admitted by the demurrer, show why such consent was given. 
They are, that, “At the time of the making and delivery of the 
said instrument of writing the said George Naas, surety in the 
said note, was ill of his Jast sickness, and by reason thereof un- 
able to transact, or consider, any matter of business, as the de- 
fendant Mackey well knew ; and the defendant the Mount Vernon 
Mill & Elevator Company desiring to renew said note, or to 
have further time on same should not said Naas in a reasonable 
time sufficiently recover to unite in the renewal thereof, procured 
the defendant Mackey to execute the said writing so that such 
extension of time might be obtained. In the light of these ad- 
mitted facts that writing seems to admit of no other construction 
than that given it. They show too that Naas, the surety was not 
to be consulted, nor does the writing intend that he should be. 

In Rochester Savings Bank vs. Chick, (64 N. H. 410) aprom- 
issory note contained the stipulation that ‘‘all the signers agree 
to be holden should the time of payment be extended.” That 
stipulation was held to bind a surety to one extension for a defi- 
nite time, but not to “an indefinite extension of the time of pay- 


’ 


ment made by agreement between the principal a:d payee.’ 


That stipulation does not differ, in effect, from the consent in 
the writing executed by defendant, except that the latter author- 
izes repeated extensions, until he gives written notice to the con- 
trary. 

If the foregoing be the correct interpretation of the said 
writing, then, even if there was a contract for the extension of 
time, it was by the consent of defendant who was therefore not 
released. That Naas had died was immaterial. The court finds 
that when the interest was paid and received the officers of the 
bank were ignorant of the death of George Naas,” and still ex- 
pected the renewal notes. The effect of the alleged contract upon 
defendant’s rights was not other as to his administrator than as 
to Naas himself. 

It was therefore error to sustain the demurrer to the first and 
third paragraphs of the complaint. 

For the errors indicated counsel respectfully submits that the 
judgment of the Circuit Court should be reversed. 


S. B. VANCE, 
Att’y for Plaintiff in Error. 
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That stipulation does not differ, in effect, from the consent in 
the writing executed by defendant, except that the latter author- 
izes repeated cvf/ensions, until he gives written notice to the con- 
trary 

If the foregoing be the correct interpretation of the said 
writing, then, even if there was a contract for the extension of 
time, it was by the consent of defendant who was therefore not 
released. That Naas had died was immaterial. The court finds 
that when the interest was paid and received the ofhcers of the 
bank were ignorant of the death of George Naas,” and still ex- 
pected the renewal notes. The effect of the alleged contract upon 
defendant’s rights was not other as to his administrator than as 
to Naas himself. 

It was therefore error to sustain the demurrer to the first and 
third paragraphs of the complaint. 


For the errors indicated counsel respectfully submits that the 


judgment of the Circuit Court should be reversed 


S. B. VANCE. 
Att’ 
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BRIEF FOR DEFENDANT IN ERROR. 
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CASE, 


Although the facts are set forth correctly in plain- 
tiff's brief, we will succintly relate the controlling ones 
raised by the issues. 

The record shows, as undisputed facts, that defend- 
ant endorsed in blank for the accommodation of the Mt. 
Vernon Mill and Elevator Company the notes declared 
upon ; that said notes were signed by George Naas, as 
surety for the Mount Vernon Mill ‘and Elevator Com- 
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pany, before defendant’s endorsement. That plaintiff 
purchased or discounted the notes, knowing that Naas 
was surety for the Mill and Elevator Company, and 
that defendant was the accommodation endorser, That 
on the 2ist day of December, 1885, defendant executed 
two instruments of writing by which he waived present- 
ment for payment, protest, notice of protest, and con- 
sented that payment be extended until he should give 
written notice to the contrary. 

The pleadings evolved the issue whether plaintiff, 
after the maturity of the notes, had, for a valuable con- 
sideration, without the knowledge or consent of George 
Naas, his heirs or administrator, and without the knowl- 
edge or consent of the defendant, extended the payment 
of the notes for a definite time. 

Upon the 2d and 4th paragraphs of the declaration, 
the answers and replies, issues of fact were joined. By 
consent of the parties; there was a trial by the court, 
special finding of the facts, conclusions of law upon the 
findings, and judgment for the defendant, 

Upon the Ist and 3d paragraphs of the declaration 
issues of law were raised by demurrers of defendanr, 
which were sustained. 


ARGUMENT. 


Be The assignment of error will be discussed in the 
same order as presented by plaintiff's brief. 

» .. The issues raised by the second and third para- 
gr and the answers thereto, are clear, simple and 


y of solution. 
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The decisive questions are: 

First. Did plaintiff endorse the notes as accommo- 
dation endorser? } 

Second. Did George Naas execute the notes as 
surety for the Mount Vernon Mill and Elevator Com. 
pany before defendant endorsed the same? 


Third. After the maturity of the notes, did plaintiff, 
for a valuable consideration, extend the payment of the 
notes for a definite time ? 

Fourth, Did Naas. his heirs, or administrator 
know of the extension of time for the payment of the 
notes, or consent to such extension? 


Fifth. Did the defendant know of the extension of 
time of the payment of the notes or consent to such ex- 
tension? 

The above were the essential matters to be found 
affirmatively or negatively by the court. 

At the close of the evidence the court found each 
of the above propositions in favor of the defendant. 
This must have been so, for upon no other hypothesis 
could the learned judge trying the cause and finding the 
facts specially, have reached the conclusion stated by 
him. The language used in stating his conclusion of 
law upon the facts admits of no other interpretation. It 
is here inserted: 

‘‘Upon the facts specially found in this case, the court has, as 
matter of law, concludes (concluded) that there was made an 
agreement for an extension of time and (as) alleged in answer, 
whereby the heirs and representative of the estate of the surety, 
Naas, were relieved from liability on the notes in suit, and this 
having been done without the consent of the defendant, Mackey, 


he is also released from liability, and is entitled to judgment in his 
favor upon the issues joined and for his costs.”’ 
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Having arrived at this conclusion, to argue a differ- 
ent result would be to assert an ignorance upon the part 
of the learned judge of the plainest principles of the law 
of sureties, something no one acquainted with his ability 
as a lawyer, will for a moment suspect, much less assert. 
He was aware, as is this court, that the agreement to 
extend the time to a definite period for a valuable con- 
sideration must have been either by an express contract 
or an implied one, the latter to be ascertained by fair 
inference from all the facts and circumstances of the case. 
By what mental process he arrived at the result is imma- 
terial. There was abundant evidence to justify him in 
so doing. Such being the case, it is not believed that 
this court will inquire whether his findings were right or 
erroneous, but will pass to the only question properly 
before it -Is the conclusion of law erroneous? The 
determination of this might be safely rested with the 
authorities cited in plaintiff's brief. 

The following elementary principle was the basis of 
the judgment below: 

When the payee of a promissory note, for a valu- 
able consideration, extends the payment for a definite 
time, without the knowledge or consent of the surety, 
then the surety is relieved from liability on the note, and 
that the payment of interest is a valuable consideration, 

Remingham v. Bedford, 1 Ben Munroe, page 326, 

Robertson v. Miller, 2 W. P. D. Bush, page 188. 

Menifee v. Clark, 35 Indiana, page 304. 

Jarvis v. Hyatt, 43 Indiana, page 163, 

Hamilton v. Winteroad, 43 Indiana, page 393. 

In the case at bar the Mill and Elevator Company 
and Naas were principals. Naas, although a principal, 
was a surety for the company, and as a surety was 
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primarily liable. Defendant had the right, if compelled, 
to pay the notes of subrogation to all of plaintiff's rights 
against the company and Naas, Defendant’s right was 
to pay the notes, with the right of immediate action 
against Naas and the company. By extending the time 
of payment, as was done in this case, probably ignor- 
antly, by plaintiff, but just as eftectively, as if intelligently 
done, plaintiff forever relieved Naas’ heirs and admin- 
istrators, and thereby deprived defendent of his un- 
doubted right, both in law and equity, of proceeding 
against one who stood between him and liability. The 
moment plaintiff released the surety, eo imstanti, defend- 
ant was released, In this simple form the case presented 
itself to the court below, and this complexion it has to- 
day. Nothing that defendant has executed can be tor- 
tured into a shadow of assent that one of his principals 
might be released, or that the other should have the 
time of payment extended for a definite period. The 
court below, with opportunities of weighing the evi- 
dence, not aftorded this court, so found. The reason 
for the rule is familiar; the text-books are replete with 
it, and the unruffled current of decisions are all one 
way. We do not feel at liberty, therefore, to turther 
prolong this brief on so simple a question of law, and 
shall at once pass to the first assignment of error. 


IT. 


Did the court below err in sustaining defendant's 
demurrers to the first and third paragraphs of the de- 
claration? 

It is here insisted that the ruling on the demurrers 
was correct. That if error, it was harmless, and in no 
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wise prejudiced the substantial rights of the plaintiff, as 
all the material averments in the first and third para- 
graphs were provable under the second and fourth. 
The record discloses that the court heard testimony and 
had evidence before it pertaining to every allegation 
contained in each count of the declaration, 


The contention raised by the paragraphs demurred 
to, is the interpretation of the two instruments of writing 
executed by the defendant on the 20th day ot Decem- 
ber, 1885. Plaintiff seems to believe that the defend- 
ant not only agreed that Naas might be released, and 
the Mill and Elevator Company could also be discharged 
from liability, and that he, the defendant, was still to re- 
main bound as paymaster on the notes. 


The only reasonable meaning to be given the 
writings, is that defendant agreed to waive the formality 
of a protest at maturity of the notes, consented from De- 
cember 20th, 1885, to be a surety, Naas and the company 
remaining as principal debtors to him. That he would 
thenceforward occupy the position of a surety, with all 
the rights of one, both in equity and law. The stipula- 
tion that payment might be extended until he gave writ- 
ten notice to the contrary added nothing, but simply 
stated what was the law of the transaction the moment 
defendant elected to abandon his charactor of endorser 
- and become a surety. In other words, defendant in ef- 
\ — fect said by the instrument: ‘from and after this date 
S I am a surety on the notes, and agree that passive in- 


ab vii y, and that to stop this inactivity or indulgence, | 
t notify you in writing to collect these notes by suit.” 


, t was "a but putting in another form substantially the 
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law of the state where it was executed and to be en- 
forced, 

‘* Any person bound as surety upon any contract in writing 
for the payment of money or the performance of any act, when 
the right of action has accrued may require by notice in writing 
the creditor and obligee forthwith to institute an action upon the 
contract.’’ [Section 1012, Rvised Statutes of Indiana, 1851. ] 

The view here entertained of these writings is the 


same as those held by the learned judge who passed 
upon the demurrers; that by no process of interpreta- 


tion could they mean that defendant ever contemplated 
that plaintiff (advisedly or unwittingly) would release 
Naas, his heirs or legal representatives, from liability 
on the notes, or that in any event plaintiff would make 
such a contract as would totally relieve Naas from liabil- 
ity, without affording defendant his recourse at law to col- 
lect from his principals. In no way did defendant inti- 
mate his consent that the s/aéws of the parties should 
ever be changed. He never intended but that Naas’ 
consent to the extension should be first obtained. If 
there was nothing in the writings which indicated any 
assent on the part of defendant to an extension of pay- 
ment for a definite time for a valuable consideration, or 
that he was willing to remain liable notwithstanding 
Naas’ heirs and administrators were discharged, then 
the ruling on the demurrers was correct. It is respect- 
fully submitted that there was no error upon the part of 
the court below, under this assignment, that there is 
none in the record, and that the judgment should be 
affirmed. 
G. V, MENZIES, 
Attorney for Defendant in Error. 
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EQUITABLE L. A. SOC’Y OF U. 8S. VS. ALICE L. CLEMENTS ET AL., &c. 1 


a Unitep STaTes OF AMERICA, scl : 


The President of the United States to the judges of the circuit court 
of the United States for the western division of the western dis- 
trict of Missouri, Greeting : 

Because in the records and proceedings and also in the rendition of 
the judgment of a plea which is in the said circuit court, before 
you, between Alice Leonora Clements and Henry Q. Clements, her 
husband, and The Equitable Life Assurance Society of the United 
States, a manifest error hath happened, to the great damage of i 
said The Equitable Life Assurance Society of the United States, 
by its complaint appears, we, being w illing that the error, if : any hath 
been, should be duly corrected and full and speedy justice done 
to the parties aforesaid in this behalf, do command you, if judg- 
ment be therein given, that then, under your seal, distinctly and 
openly, you send the record and proceedings aforesaid, with all things 
concerning the same, to the Supreme Court of the United States, to- 
gether with this writ, so that you may have the same at Washing- 
ton, D. C., on the 2nd Monday of October next, in the said Supreme 
Court to be then and there ‘held, that, the record and proceedings 
aforesaid being inspected, the said Supreme Court may cause fur- 
ther to be done therein to correct that error what of right and 
according to the laws and customs of the United States should be 
done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of said circuit 
court. 

Issued at office, in Kansas City, this 12th day of January, A. D. 
1888. 

WARREN WATSON, Clerk, 
By —— —, D. ¢. 

Allowed. 

AMOS M. THAYER, 
Dist. Judge. 


b | Endorsed :] United States eircuit court, western —— . 

Missouri, western division. Alice L. Clements & husb. 
Eq. Life Ins. Society. Writ of error. Filed January 12, 1388 
Warren Watson, clerk. 


WESTERN DIVISION OF THE WESTERN District oF MIssourI, set : 


I do hereby return due and perfect obedience to the within writ, 
and do herewith, under the seal of said circuit court, distinctly and 
openly, send the record and proceedings aforesaid, with all things 

concerning the same. 


Seal of the United States Witness my hand as clerk and the 
Circuit Court for. the seal of said court. 
Western District of Mis- Issued at office, in Kansas City, this 


souri, Western Division. fifteenth day of February, A. D. 1888. 
WARREN WATSON, Clerk, 
1—340 By , Deputy Clerk. 
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2 EQUITABLE LIFE ASSURANCE SOCIETY OF UNITED STATES VS. 


c Unitep States OF AMERICA, sect? 


To Alice Leonora Clements & Henry Q. Clements, her husband, 

Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington, D. 
C., on the 2nd Monday of October next, pursuant to a writ of error 
tiled in the clerk’s office of the circuit court of the United States for 
the western division of the western district of Missouri, wherein The 
Equitable Life Assurance Society of the United States — plaintiff 
in error and you are defendant in error, to show cause, if any there 
be, why the judgment rendered against the said plaintiff in error, 
as in said writ of error mentioned, should ‘not be corrected and why 
speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Amos M. Thayer, acting judge of the ecir- 
cuit court of the United States for the western division of the western 
district of Missouri, this 12th day of January, in the year of our 
Lord one thousand eight hundred and eighty-eight. 

AMOS M. THAYER, Judge. 


d [Endorsed :] United States circuit court, western district 

of Missouri, western division. Alice L. Clements & husb. vs. 
Eq. Life Ins. Society. Citation. Filed —,188-. —— 
clerk. 


Unirep States or AMERICA, | .. . 
Western District of Missouri, { °°’ 
I hereby acknowledge due service of the within citation this 
twelfth day of January, A. D. 1888. 
L. C. KRAUTHOFFP, 
Attorney for Defendant in Error. 


€ In the Supreme Court of the United States. 


THe EquiTaBLE Lire AssURANCE SOCIETY ) 
OF THE UniteD Srares, Plaintiff in 


Error rr , 
lo the October Term, 


; 1888, 


Henry Q. Clements and Atice L. CLem- 
ENTS, His Wife(formerly Alice L. Wall), 
Defendants in Error. | 


On error to the circuit court of the United States for the western 
district of Missouri (western division). 


Assignment of Errors. 


The said The Equitable Life Assurance Society of the United 
States, plaintiff in error in the above-entitled cause, comes and as- 
signs the following errors committed by the said circuit court of the 
United States for the western district of Missouri (western division) 
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ALICE LEONORA CLEMENTS ET AL., &¢. 3 


at the trial of said cause,to wit: The said circuit court erred at said 
trial in admitting, against the objection of the defendant therein, to 
wit, this plaintiff in error, immaterial and incompetent testimony 
offered by the defendants in error, plaintiffs below. 

Said circuit court erred at said trial in refusing to grant proper 
instructions or declarations of law prayed for at said trial by the 
said plaintiff in error, defendant below. 

The said court erred in overruling the motion for a new trial filed 
by the defendant below, plaintiff in error, and in refusing, as prayed 
in and by said motion, to set aside the verdict rendered in said 

cause and to grant to the defendant below a new trial thereto 
f for the reasons set forth in said motion. 

And this plaintiff further assigns for error the action and 
ruling of said circuit court in said cause in this, to wit, that as ap- 
pears by the record in said cause the said circuit court sustained the 
motion made in said cause by Alice L. Clements, then Alice L. Wall, 
plaintiff therein, to strike out certain portions of the answer of the 
defendant below to the amended petition filed in said cause, and 
against the objection and exception of this plaintiff, to wit, the de- 
fendant below, thereto ordered the said portions of said answer to 
be stricken out. 

HITCHCOCK, MADILL & FINKELNBURG, 
Attorneys for said Plaintiff in Error (Defendant Celow). 


g | Endorsed :] In the Supreme Court of the United States. 

The Equitable Life Assurance Society of the United States 
vs. Henry Q. Clements and Alice L. Clements, his wife, &c. Assign- 
ment of errors. 


l Unitep STATES OF AMERICA, &ct: 


Be it remembered that heretofore, to wit, on the 4th day of May, 
A. D. 1887, there was received and filed in the office of the clerk of 
the circuit court of the United States for the western division of the 
western district of Missouri a transcript of the orders, record entries, 
and proceedings had before the circuit court of the United States for 
the central division of the western district of Missouri in the cause 
wherein Alice Lenora Wall is plaintiff and The Equitable Life As- 
surance Society of the United States is defendant. 

Said transcript is in words and figures as follows: 


Unitrep STATES OF AMERICA, sect: 


In the Cireuit Court of the United States for the Central Division of 
the Western District of Missouri. November Term. 


MonDAY, November 17th, 1884. 


Auice Lenora WALL 
vs. 
EquiITaABLe Lire AssurANCE Society oF tHe UNItTep STArTEs. 


This day there is filed herein a transcript of the record and pro- 


© dh Soll. oc Celle aS 
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ceedings; also petition and bond for removal of the above-entitled 
cause to this court, as certified from the circuit court of Henry county, 
Mo. It is thereupon ordered that said case be docketed. 

Upon motion, this day also filed, leave is granted said defendant 
to file answer within thirty days from this date. 


2 In Vacation. 
: “ ‘ 
WEDNESDAY, December 17th, 1884. 
AniceE L. WALL 
v8. 1875. 
EQUITABLE LIFE ASSURANCE SOCIETY OF THE U.S. 
This day there is received by mail and filed herein the answer of 
defendant. 
Adjourned Term. 
Tuespay, March 17th, 1885. 
Axice L. WALL 
v8. | (1875. 
EquITABLE L. As. So. 
Ordered that this case be continued until the next term of this 
court. 
April Term. 
WEDNESDAY, April 22d, 1885. 
AticE Lenora WALL 
v8. (1875. 
EQUITABLE LIFE ASSURANCE SOCIETY. 

This day comes the defendant, by its attorney, Henry Hitchcock, 
Esq., and files motion requiring plaintiff to secure the costs herein. 
April Term. 

Fripay, April 24th, 1885. 
Anice Lenora WALL 
v8. (1875. 
EquITABLE Lire ASSURANCE Soctrery, ce. 
In pursuance of a stipulation this day filed, it is ordered that this 
case be continued until the next term of this court. ’ 


3 November Term. 
Monpay, November 16th, 1885. 


Atice L. WALL 
v8. (1875.) 
EQuITABLE Lire AssuRANCE Society, &c. 


This day comes the plaintiff, by her attorney, L. C. Krauthoff, 
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Esq., and files demurrer to the answer of defendant heretofore filed 
herein. 


November Term. 
WepNESDAY, November 18th, 1885. 


Auice Lenora WALL 
US. | (1875.) 
EquITABLE Lire AssURANCE Soctery, «ce. 


This day come the parties, by their respective attorneys—the 
plaintiff by Messrs. Fyke and Krauthoff, and the defendant by 
Henry Hitchcock, Esq.; thereupon the demurrer heretofore filed to 
the answer of defendant was argued by counsel and submitted. On 
consideration whereof it is ordered by the court that said demurrer . 
be, and the same is hereby, overruled. Plaintiff then comes, and on 
her motion leave for thirty days is granted said plaintiff within 
which to file an amended petition herein. By consent of parties it 
is ordered that this case be now continued until the next term of 
this court. 


November Term. 
THurspay, November 19th, 1885. 


Atice Lenora WALL 
Us. . 
EquiITABLE LiFe ASsURANCE So., ete. 

This day comes the defendant, by its attorney, Henry 

4 Hitcheock, Esq., on whose motion it is ordered that the con- 

tinuance entered herein on yesterday be set aside; and, the 

motion heretofore filed for an order for plaintiff to secure costs in 

this case being submitted, it is thereupon ordered that said motion 

be sustained, and that the plaintiff within thirty days from yester- 

day, the 18th inst., file a bond in the sum of $290, to secure the 

costs in this case, said bond to be approved by the clerk of this 

court. On motion, it is ordered that defendant have leave to plead 

to the amended petition until the first Monday in March next. 

Ordered that this case be now continued until the next term of this 
court. 


In Vacation. 
SATURDAY, December 12th, 1885. 


Auickt L. WALL 
vs. fi (1875.) 
EquITABLE Lire Assvu. So., ete. 


This day comes plaintiff, by her attorney, L. C. Krauthoff, Esq., 
and files her amended petition herein. 
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In Vacation. 
Turspay, February 9th, 1886. 
Avice LeEnorA WALL 
v8. 
EquirABLeE Lire ASSURANCE SOCIETY. 

This day there is received and filed herein defendant’s answer to 
plaintiff's amended petition, and endorsed thereon the following: 
“ We consent to filing hereof Feb. 9, 1886. Fyke, Smith & Krauthoff, 
for pl’ff.” 

Adjourned Term. 
Turspay, March 2d, 1886. 
Auice Lenora WALL 
V8. 
EQuITABLE Lirk ASSURANCE SOCIETY. 
This day comes the plaintiff, by her attorney, J. L. Smith, 
5 Esq., and files motion to strike out parts of defendant’s answer. 
Adjourned Term. 
Tuurspay, March 18th, 1886. 
Avice L. WALL ) 
vs. 
EqvuITABLE Lire AssU., etc. J 
Ordered that this case be now continued until the next term of 
this court. | 
Adjourned Term, 
Tuurspay, September 23d, 1886. 
Anice LENoRA WALL 
) ae > 
EquITABLE Lire Assu. Co. | 

In pursuance of an agreement this day filed it is ordered that this 

ease be now continued until the next term of this court. 


Adjourned Term. 
‘ Fripay, March 25th, 1887. 


Avice LENorA WALL 
v8. 
EQuITABLE Lire Assu., ete. 


This day there is received and filed herein a stipulation of parties 
transferring this case to the western division of this district. It is 
thereupon ordered that the clerk of this court make a duly certified 
transcript of all record entries in this court in this cause and trans- 
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mit the same, together with the papers filed herein, to the clerk of 
the U.S. circuit court for the western division of the western dis- 
trict of Missouri. 


6 UNITED STATES vF AMERICA, 
Central Division of the Western District of Missouri, | 


[, Henry C. Geisberg, clerk of the circuit court of the United States 
in and for central division of said district, do hereby certify that the 
foregoing writing is a true transcript of the orders, record entries, 
and proceedings in case Alice Lenora Wall against The Equitable 
Life Assurance Society of the United States as fully as the same are 
of record in my office: and I further certify that the files herewith 
transmitted are all the original papers in said cause. 

In testimony whereof | have hereunto subscribed my 
[seanL.] name and affixed the seal of said court, at office, in the city 
of Jefferson, in said district, this 2nd dav of May, 1887. 


H. C. GEISBERG, Clerk. 


set : 


Said transcript from the cireuit court of Henry county is in words 
and figures as follows: 


STATE OF MISSOURI, | 
County of Henry. | 
Be it remembered that on this 15th day of August, 1884, comes 
Alice Lenora Wall and files herein the following petition against 
the Equitable Life Assurance Society of the United States, in words 
and figures as follows, to wit: 
STATE OF MissourI, | 
Henry County, j 
In the Circuit Court. September Term, 1884. 


Axuice LENoOkA WALL, PI’ff, 


Us. 
Tue EquitaBLE Lire ASSURANCE SOCIETY OF THE UNITED States, { 
- Def't. ] 
4 Plaintiff, for cause of action, states that defendant is a cor- 


poration duly incorporated under the laws of the State of 
New York for the purpose of doing a life insurance business, and 
has power to issue policies of insurance on persons’ lives and to sue 
and be sued. Plaintiff alleges that heretofore, to wit, on the 23d 
day of December, 1880, in consideration of the sum of one hundred 
and thirty-six and 5; dollars to defendant paid by Samuel E. Wall, 
and in consideration of the further agreement on the part of said 
Samuel E. Wall to pay to defendant an annual premium of one hun- 
dred and thirty-six and 5, dollars, payable on or before December 
15th in each year during the continuance of the contract, the said 
defendant made, executed, and delivered to said Samuel E. Wall its 
contract or policy of insurance, which is herewith filed, by the terms 
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whereof the said defendant, in consideration of the payment and 
agreement aforesaid un the part of said Samuel E. Wall, did promise 
to pay to Alice Lenora Wall, wife of Samuel E. Wall, for the sole 
use of living, the sum of five thousand dollars within sixty days 
after satisfactory proofs of the death of said Samuel E. Wall sliould 
be furnished to defendant at its office in New York city. Plaintiff 
alleges that said Samuel E. Wall paid the annual premiums for the 
years 1881, 1882, and 1883, in addition to the premium paid at the 
time said policy was issued; that on the — day of January, 1884, 
and during the continuance of said contract of insurance said Sam- 
uel E. Wall died; that soon after the death of said Samuel E. Wall 
and, to wit, on the — day of January, 1884, plaintiff notified de- 
fendant of the death of said Samuel E. Wall, which notice was duly 
received by defendant; that no formal proofs of death have been 
made for the reason that defendant has denied and still denies all 
liability under said policy whereby defendant has waived any 
8 other or further proofs of the death of said Samuel E. Wall. 
Plaintiff alleges that she and the said Samuel E. Wall have 
complied with all the conditions of said contract on their part. 

Plaintiff alleges that she was the wife and is now the widow of 
said Samuel E. Wall. 

Plaintiff says that by reason of the premises the said defendant 
has become and is indebted to her in the sum of five thousand dol- 
lars, for which, with costs, she asks judgment. 

FYKE anp CALVIRD & T. O. WILLIAMS, Alt’ys. 


Filed Aug. 15th, 1884. 
R. B. McCONNELL, Clerk. 


Summons. 


Strate OF Missourt, | . 
’ > $$? 
County of Henry, § 


In the Circuit Court. 


The State of Missouri to the sheriff of city of St. Louis, Greeting : 


We command you to summon the Equitable Life Assurance So- 
ciety of the United States, if it be found in your city, to appear be- 
fore our circuit court to be holden within and tor the county of 
Henry, at the court-house, in the city of Clinton, in said county, on 
the first day of the next terin thereof, to be begun and held on the 
second Monday in September, A. D. 1884, then and there, before the 
judge of our said court, to answer the petition of Alice Lenore Wall ; 
and have you then and there this writ, with the return of your 
action thereon. 

Witness my hand as clerk of our said court and the seal thereof. 

Done at office, in Clinton, in the county aforesaid, on the 16 day 
of August, A. D. 1884. 


R. B. McCONNELL, 
Circuit Clerk. 


7 Ve | ed 


ALICE LEONORA CLEMENTS ET AL., &¢. 9 


9 Sheriff's Return. 


Executed the within writ, in the city of St. Louis, State of Mis- 
souri, on the 20th day of August, A. D. 1884, by delivering a copy 
of the writ and petition as furnished by the clerk of the Henry 
county circuit court to J. S. Kendrick, the person authorized by the 
written instrument or power of attorney of The Equitable Life 
Assurance Society of the United States, the defendant named within, 
duly signed and sealed and filed with the superintendent of the in- 
surance department of Missouri, to receive service of process for and 
in behalf of said company in this State. 

ISAAC M. MASON, 
Sheriff of the Oity of St. Louis, 
By CHAS. McCUNE, Deputy. 


ee, $1.00, paid by pl’ff’s att’ys. 


STaTE OF MissourRt, | 
County of Henry. | 


Be it remembered that at a regular term of Henry county circuit 
court, begun and held at the court-house, in the city of Clinton, 
Henry county, Missouri, on the 2nd Monday of September, 1884, it 
being the 8th day of said month of September—present, James B. 
Gannt, judge; A. B. Hopkins, sheriff; R. E. Lewis, prosecuting 
attorney, and R. B. McConnell, clerk—when and where the follow- 
ing proceedings were had, to wit: 


ALIcE LENoRE WALL, PI’ff, 
Us. 
Tue EquitaBie Lire AssURANCE Soctety or THE UNITED STATEs, 
Def't. 


Now, at this day, comes the said defendant and files herein its 
petition showing that the matter and amount involved in 
10 cause exceeds, exclusive of cost, the sum of five thousand dol- 
lars, and that the controversy in said suit is between citizens 
of different States, and the petitioner was at the time of the com- 
mencement of this suit and still is a citizen of the State of New 
York, and that the plaintiff was.then and still is a citizen of the 
State of Missouri, and praying a removal of this cause to the circuit 
court of the United States within and for the western district of 
Missouri and the eastern division thereof; and it appearing to the 
court that said averments in said petition are true, and the said peti- 
tioner having filed its bond, with sufficient security, in the penal 
sum of five thousand dollars, conditioned as the law required, which 
is approved by the court— 

It is therefore ordered by the court that this case be removed into 
said circuit court of the United States within and for the western 
district of Missouri and the eastern division thereof according to the 
statute in such cases made and provided. 

2—340 


Ee is A Sa i Seite apelitincng 


) aes pe ae ies 


a 


o> i Rt ow ptmamessiindl 


ee aR ENR 


cpa a i al te: a a el a ieee, 


10 EQUITABLE LIFE ASSURANCE SOCIETY OF UNITED STATES VS. 


STATE OF MissouRt, | ,. . 
County of Henry, | ° 


In the Circuit Court of Henry County. 


Avice Lenore WALL, Plaintiff, 
v8. | Petition for Removal by 
Tue EquitTaBLeE Lire ASSURANCE SOCIETY Non-resident. 
OF THE UniteD Srares, Defendant. 


To the honorable the circuit court of Henry county, State of Mis- 
souri : 


Your petitioner, the defendant in above cause, respectfully shows 
that the matter and amount involved in the above-entitled cause 
exceeds, exclusive of costs, the sum or value of five hun- 

11 dred dollars. 

Your petitioner further shows that the controversy in said 
suit is between citizens of different States, and that the petitioner 
was at the time of the commencement of this suit and still isa 
citizen of the State of New York, and that plaintiff in above cause 
was then and still is a citizen of the State of Missouri. 

And your petitioner offers herewith a bond, with good and suffi- 
cient surety, in the penal sum of five hundred dollars, conditioned 
for his entering in the circuit court of the United States for the 
western district of Missuuri, on the first day of its next session, a 
copy of the record in this suit, and for paying all costs that may be 
awarded by said circuit court if said court shall hold that this suit 
was wrongfully or improperly removed thereto. 

Your petitioner therefore prays this honorable court to proceed 
no further herein, except to make the order of removal required by 
law, and to accept the said surety and bond, and to cause the 
record herein to be removed into said circuit court of the United 
States for the western district of Missouri, eastern division, according 
to the statute in such case made and provided. 

And your petitioner will ever pray, ete. 

-THE EQUITABLE LIFE ASSURANCE 
SOCIETY OF THE U.S., 
By SAM’L BORROWS, 2. V. P. 

HITCHCOCK, MADILL & FINKELNBURG & 

R. C. McBETH, 

Attorneys for Petitioner. 


12 StaTeE OF New YORK, ey 
New York County, is 


SAMUEL Borrows, being duly sworn, on oath deposes and says 
that he is the second vice-president of The Equitable Life Assurance 
Society of the United States, the defendant in the above-entitled 
cause; that he has read the foregoing petition and knows the con- 
tents thereof,and that the matters Me things therein stated are true, 


as he verily believes. 
SAM’L BORROWS, 2 V. P. 
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Subscribed and sworn to by said Samuel Borrows this second day 
of September, A. D. 1884, before me— 
[SEAL. ] CORNELIUS C. WHITE, 
Notary Public for the City and County of New York, No. 28. 


Commissioned in March, 1885; term to expire Mar. 30, 1885. 


Know all men by these presents that we, The Equitable Life As- 
surance Society of the United States, as principal, and 'T. W. Col- 
lins, of Henry, in the county of and State of Missouri, as surety, 
are held and firmly bound unto Alice Lenore Wall in the penal sum 
of five hundred dollars, lawful money of the United States; for the 
payment of which, well and truly to be made, we bind ourselves 
and our heirs, executors, or administrators, jointly and severally and 
firmly, by these presents. 

Witness our hands and seals this second day of September, A. D. 
1884. 

The condition of this obligation is such that if the above-bounden 

Equitable Life Assurance Society of the United States shall 
13 enter and file or cause to be entered and filed in the next cir- 

cuit court of the United States in and for the western district 
of Missouri, eastern division, on the first day of its next session, 
copies of all process, pleadings, depositions, testimony, and other 
proceedings in a certain suit or action naw pending in the circuit 
court of Henry county, State of Missouri, in which-said Alice Lenore 
Wall is plaintiff and said Equitable Life Assurance Society is de- 
fendant, and shall do such other appropriate acts as by the act of 


Congress in that behalf are required to be done upon the removal of’ 


such suit from said State court, then this obligation to be void; 
otherwise of force. 


[SEAL. | THE EQUITABLE LIFE ASSURANCE 
SOCIETY OF THE U. S., 

By SAM’L BORROWS, 2 PV. P. SEAL. 

T. W. COLLINS. — 


STATE OF MISSOURI, 
, e F 88 . 
County of Henry, | 


I, R. B. McConnell, clerk of the circuit court within and for the 
county of Henry and State aforesaid, do hereby certify the above 
and foregoing to be a true copy of the proceedings in the above-en- 
titled cause, wherein Alice Lenore Wall is plaintiff and The Equi- 
table Life Assurance Society of the United States is def’t, composing 
copy of petition & proper return thereon, record entry, and also at- 
tached thereto is original bond for removal of cause and original 
petition for removal by non-resident. 

In witness whereof I have hereunto set my hand and 
[seaL.] affixed seal of said court, at office, in city of Clinton, this 
14th day November, A. D. 1884. 
R. B. McCONNELL, Cir. Clerk. 


Said insurance policy is in the words and figures following, to 
wit: 
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14 The Equitable Life Assurance Society 
Premium, $136.25. (Cut.) Amount, $5,000. 


of the United States, 
Age, 36. No. 227,711. 
120 Broadway, New York. 


Vice-president, James W. Alexander; president, Henry B. Hyde ; 
actuary, George W. Phillips; assistant secretary, William Alex- 
ander; secretary, Samuel Borrowe. 


In consideration of the application for this policy of insurance 
and of each of the statements made therein ; 

And in further consideration of the payment of the sum of one 
hundred and thirty-six dollars and twenty-five cents, at the office 
of the society in the city of New York, at the date hereof, the receipt 
whereof is hereby acknowledged, and of the annual payment of one 
hundred and thirty-six dollars and twenty-five cents, to be made at 
the said office on or before the fifteenth day of December in every 
year during the continuance of this contract— 

Does promise to pay to Alice Lenora Wall, wife of Samuel E. 
Wall, for her sole use, if living, in conformity with the statute, and, 
if not living, to the children of said Samuel E. Wall or their guard- 
ian for their use; or if there be no such children surviving, then to 
the executors, administrators, or assigns of said Samuel E. Wall, 
the sum of five thousand dollars (any indebtedness to the society on 
account of this contract to be first deducted therefrom), at the office 

of the society in the city of New York, within sixty davs after 
15 satisfactory proofs of the death of said Samuel E. Wall, of 

Windsor, in the county of Henry, Siate of Missouri, shall 
have been furnished to the society at its said office. 

And the said society does hereby further promise and agree that 
after three years from the date hereof the only conditions which 
shall be binding a the holder of this policy are that he shall pay 
the premiums at the times and place and in the manner stipulated, 
and that the regulations of the society as to age, residence, travel, 
occupation, and employments shall be observed, and that in all other 
respects, after the expiration of said three years, the liability of the 
said society under this policy shall not be disputed. 

And, further, that if premiums upon this policy for not less than 
three complete years of assurance shall have been duly received by 
said society and this policy should thereafter become void in con- 
sequence of default in payment of a subsequent premium, said so- 
ciety will issue in lieu of such policy a new paid-up policy, without 

rticipation in profits, in favor of said Alice L. Wall, if living, and, 

if not living, to the ehildren of said Samuel E. Wall or their guard- 
ian for their use, or if there be no children surviving, then to the 
executors, administrators, or assigns of said Samuel E. Wall for the 
entire amount which the full reserve on this policy, according to the 
present legal standard of the State of New York, will then purchase asa 
single premium, calculated by the regular table for single-premium 
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policies now published and in use by the society: Provided, how- 
ever, that this policy shall be surrendered, duly receipted, within 
six months of the date of default in payment of premium as men- 
tioned above. 

This policy is issued and accepted upon the condition that the 
provisions and requirements printed or written by the society upon 

the back of this policy are accepted by the assured as part of 
16 this contract as fully as if they were recited at length over 
the signatures hereto affixed. 

In witness whereof the Equitable Life Assurance Society of the 
United States has caused this policy to be signed by its president 
and secretary, at the office in the city of New York, the twenty-third 
day of December, A. D. one thousand eight hundred and eighty. 

Kxamined by— 

G. W. PHILLIPS, 
Act’'g President. 
W. ALEXANDER, Secretary. 


or a wife. 

Gr. dV. 

No person except the president, vice-president, actuary, secretary, 
or assistant secretary is authorized to make, alter, or discharge con- 
tracts or waive forfeitures. 


Provisions and Requirements Referred to in This Policy. 


1. The limits of travel and residence allowed under this contract 
include this part of the settled limits of the United States and 
British possessions which lie between the parallels of 50° and 36° 
30’ north latitude; also that part of Tennessee which lies east of the 
‘Tennessee river; also those parts of Alabama, Georgia, South Caro- 
lina,and North Carolina which lie north of the parallel of 34° north 
latitude, and at the same time more than 100 miles from the Atlan- 
tic coast; also all the places within fifty miles of Atlanta, Georgia ; 
also the settled limits of the United States which lie between the 
100th and 109th degrees west longitude, and at the same time north 
of the parallel 32° north latitude; also all the settled limits of the 
United States which lie west of the 109th meridian of west longitude, 
except Alaska; also all of Europe; also, before July 1st and 
after November Ist in any calendar year, those parts of the 
settled limits of the United States which lie south of the 
parallel of 36° 30’ north latitude, travel is permitted in first-class 
vessels, by direct route, along the coast of the United States and 
British North American possessions, and between Europe and said 
British possessions and the United States, provided no port is entered 
not included at the time in the limits above allowed for travel and 
residence; but travel and residence of the person at whose death this 
contract matures beyond the above limits or at other seasons than 
are above stated, without permission in writing signed by one of the 
officers of the society as designated below, is prohibited. 3 

2. Engagement by the person upon whose death this contract 
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matures in any of the following occupations or employments with- 
out permission in writing, signed by one of the officers of the society 
as designated below, isprohibited: Blasting, mining, submarine labor, 
aeronautic travel and excursions, the manufacture, handling, or 
transportation of inflammable or explosive substances, service upon 
any railroad, steamboat, or other vessel or boat, military and naval 
service of every kind, whether ascombatant or non-combatant, the 
militia in time of peace excepted. 

3. Self-destruction and death in consequence of a duel or of the 
violation of the law, within three years from the date hereof, are not 
risks assumed by the society in this contract. 

4. All premiums are due in the city of New York, at the date 
named in the policy; but at the pleasure of the society suitable per- 
sons may be authorized to receive such payments at other places, but 
only on the production of the society’s receipt therefor, signed by the 
president, vice-president, actuary, secretary, or assistant secretary and 

countersigned by the person to whom the payment is made. 
17 No payment made to any person except in exchange for such 

receipt will be recognized by the society. All premiums are 
considered payable annually in advance; when the premium is 
made payable in semi-annual or quarterly instalments that part 
of the year’s premium, if any, which remains unpaid at the maturity 
of this contract shall be regarded as an indebtedness to the society 
on account of this contract, and shall be deducted from the amount 
of the claim, and if any premium or instalment of a premium on 
this policy shall not be paid when due this policy shall be void; 
nevertheless nothing herein shall be construed to deprive the holder 
of this policy of the privilege to demand and receive paid-up insur- 
ance in accordance with the agreement contained in this policy. 

5. The contract between the parties hereto is completely set forth 
in this policy and the application therefor, taken together, and none 
of its terms can be modified nor any forfeiture under it waived 
except by an agreement in writing, signed by the president, vice- 
president, actuary, secretary, or assistant secretary of the society, 
whose authority for this purpose will not be delegated. 

6. If any statement made in the application for this policy be in 
any respect untrue this policy shall be void and all payments which 
shall have been made to the society on account of this contract shall 
belong to and be retained by the society: Provided, however, that 
discovery of the same must be made by the society and notice . 
thereof given to the assured within three years from the date hereof. 

7. This policy, during its continuance, shall be entitled to partici- 

pate in the distribution of the surplus of this society, by way 
18 _ of increase to the amount insured, according to such principles 

aud methods as may from time to time be adopted by this 
society for such distribution, which principles and methods are 
hereby ratified and accepted by and for every person who shall have 
any claim or interest under this contract; but the society may at 
any time before a forfeiture, upon request of the person holding the 
absolute legal title to this es substitute a cash payment, to be 
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fixed by said society, in lieu of the said increase to the amount in- 
sured, to be used in reduction of subsequent premiums. 

8. The age of the person upon whose death this contract matures 
will be admitted to the society on due proof, but if not so admitted 
the amount of insurance payable under this policy at its maturity 
shall in no ease be more than the premium charged would have 
purchased by the society’s rates in use at the register date hereof for 
such person’s true age. 


Said policy is endorsed as follows: No. 227,711. The Equitable 
Life Assurance Society of the United States, 120 Broadway, N. Y. 
Assurance on life of Samuel E. Wall. Amount, $5,000; term, life. 
First payment, $136.25; policy, $1—$137.25. A premium due 15th 
Dec. $136.25. Register date of policy, Dec. 15, 1880. 


19 Said answer is in words and figures as follows, to wit: 


In the Cireuit Court of the United States for the Western District 
of Missouri (Eastern Division). November Term, 1884. 


AuicE Lenore WALL, Plaintiff, 
Us. 
Tue EaurraBLe Lire AssuRANCE Society OF THE UNITED 
STaTtes, Defendant. | 


Now comes the defendant above named, The Equitable Life As- 
surance Society of the United States, and, for its answer to the pe- 
tition of the plaintiff above named, says: 

That it admits that it is a corporation as alleged, and also admits 
that it, said defendant, on December 23, 1880, executed a policy of 
insurance on the life of Samuel E. Wall, whereby defendant, for the 
considerations respectively in said policy stated, and not otherwise, 
promised to pay to Alice L. Wall, wife of Samuel E. Wall, for her 
sole use, if living, the sum of ($5,000) five thousand dollars (after 
first deducting therefrom any indebtedness to the society on account 
of said contract), at the office of ihe society in the city of New York, 
within sixty days after satisfactory proofs of the death of said Samuel 
KE. Wall, of Windsor, in the county of Henry, in the State of Mis- 
sourl, shail have been furnished to said society, this defendant, at 
its said office. 

Whether the instrument filed with the petition in this cause is 

said original policy of insurance defendant has not knowledge 
20 or information sufficient to form a belief, and craves inspec- 

tion of said instrument when produced at the trial of said 
cause; whether or not said Samuel E. Wall departed this life as 
alleged defendant has not knowledge or information sufficient to 
form a belief; but defendant denies that at any time during the 
month of January, 1884, said contract of insurance was or con- 
tinued to be in force, and avers on the contrary that under the terms 


“of said contract and by reasons of the default hereinafter mentioned 


this defendant was before the first day of January, A. D. 1884, dis- 
charged and released from any liability thereunder. 
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But defendant denies that either this plaintiff or the said Samuel 
E. Wall have complied with all the conditions of said contract on 
their part, and especially denies that said Samuel E. Wall or any 
other person has paid to the defendant or for its use, at the time and 
in accordance with the conditions prescribed in said policy of in- 
surance, the annual premium therein reserved and made payable on 
or before the 15th day of December, in the year eighteen hundred 
and eighty-three; but defendant says that by reason of said default 
in payment of said annual premium last mentioned, in accordance 
with the terms of said contract, defendant was not nor is liable to 
pay to said plaintiff the said sum of $5,000 or any part thereof. 

And, having fully answered, defendant prays to be hence dis- 


missed with its costs. 
HITCHCOCK, MADILL & FINKELNBURG. 


Said demurrer is in words and figures as follows, to wit: 


In the Circuit Court of the United States for the Eastern Division 
of the Western District of Missouri. 


AuicE L. WALL, Plaintiff, ) 
vs. lw me 
> No. 1875. 
EquitasBte Lire Assurance Society or tue Unirtep { **° 879 
Staves, Defendant. 


21 The said plaintiff comes now and demurs to the answer of 

the defendant herein, except the denial of Wall’s death and 
the general denial of a failure to comply with all the conditions of 
the policy sued on, and for grounds of such demurrer assigns the 
following : | 

1. That said answer sets forth no facts constituting a defence 
herein. 

2. That under the pleadings, the terms of the policy sued on, and 
the provisions of the statutes of tle State of Missouri the alleged 
failure to pay the premium on said policy, as alleged in said answer, 
did not forfeit the same, as averred, nor does such alleged failure 
constitute any defence, but the said policy was and remained in full 
force at the date of the death of the assured. 

Wherefore plaintiff prays judgment, &c. 

M. A. FYKE & SMITH & 
KRAUTHOFF, For Plaintiff. 


Said amended petition is in words and figures as follows: 


In the Circuit Court of the United States for the Eastern Division 
of the Western District of Missouri. 


Auice L. Watt, Plaintiff, 
v8. i 
THe EquitaBLe Lire AssURANCE SociETY OF THE No. 1875. 
United Srares, Defendant. 
Amended Petition. 


The plaintiff, for amended petition, states that defendant is a cor- 
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poration duly created and existing under the laws of the 
99 State of New York for the purpose of doing a life insurance 

business, and has power to issue policies of insurance on the 
lives of persons. 

Plaintiff alleges that heretofore, to wit,on the 23rd day of Decem- 
ber, 1880, in consideration of the sum of one hundred and thirty- 
six dollars and twenty-five cents, to the defendant paid by Samuel 
EK. Wall, and in consideration of the further agreement on the part 
of the said Samuel E. Wall to pay to the defendant an annual pre- 
mium of $136.25, payable on or before the 15th day of December 
in each year during the continuance of the contract, the said de- 
fendant made, executed, and delivered to said Samuel E. Wall its 
contract and policy of insurance, which is herewith filed, by the 
terms whereof the said defendant, in consideration of the payment 
and agreement aforesaid on the part of said Samuel E. Wall, did 
promise and agree to pay to the plaintiff, Alice Lenora Wall, the 
wife of the said Samuel E. Wall, for her sole use, if living, the sum 
of five thousand dollars, within sixty days after satisfactory proofs 
of the death of said Samuel E. Wall should be furnished to defend- 
aut at its office in New York city. 

Plaintiff alleges that said Samuel E. Wall paid the annual pre- 
iniums on the said policy for the years 1881 and 1882, in addition 
tu the premium paid at the time said policy was issued, and that 
on the 2Ist day of December, 1883, he eaused to be paid to the 
proper officer of the defendant the premium which became due on 
the 15th day of said month; that said officer accepted the same and 
thereby waived the six days’ delay in making the said payment, and 
by virtue of which payment the said policy became and was in force 

for a period extending to the 15th day of December, 1884; 
23 that on the 2lst day of January, 1584, and during the con- 

tinuance of said policy and while the same was in full force 
and effect, the said Samuel E. Wall died; that soon after the death 
of said Samuel E. Wall, to wit,on the 28th day of January, 1884, 
the plaintiff notified the defendant of the death of said Samuel E. 
Wall, which notice was duly received by defendant; that no for- 
mal proofs of such death have been made for the reason that the 
defendant has denied and still denies all liability under said policy, 
and has thereby waived any other, further, and formal proofs of the 
death of said Samuel E. Wall. 

Plaintiff alleges that she and the said Samuel E. Wall have fully 
complied with all the conditions of said contract and policy on their 
respective parts. 

Plaintiff alleges that she was the wife and is now the widow of 
the said Samuel E. Wall. 

Plaintiff says that by reason of the premises the defendant has 
become and is indebted to her in the sum of five thousand dollars, 
with interest at the rate of six per centum per annum from said 21st 
day of January, 1884, and for which, with costs, she asks judgment 
against the defendant. 
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Second count. 


For a second count the plaintiff states that the defendant is a 

corporation duly created and existing under the laws of the State : 

of New York for the purpose of doing a life insurance business, and 

| has power to issue policies of insurance on the lives of persons, and 

| is doing business as a life insurance company in the State of Mis- 

| sourl and is subject to the laws of said State. ae 
| 


Plaintiff alleges that heretofore, to wit,on the 23rd day of Decem- 
ber, 1880, in consideration of the sum of one hundred and 


ig 24 thirty-six dollars and twenty-five cents, to the defendant paid 
by Samuel E. Wall, and in consideration of the further agree- 
Hi ment on the part of said Samuel E. Wall to pay to the defendant 
| i ) an annual premium of $136.25, payable on or before the 15th day 


of December in each year during the continuance of said contract, 
the said defendant made, executed, and delivered to said Samuel E. 
Wall, who was then and at all the times hereinafter mentioned a 
resident of the State of Missouri, and in which State the said policy 
was delivered and the said premiums paid, its contract and _ policy 

. of insurance, which is herewith filed, by the terms of which the said 
defendant, in consideration of the payment and agreement aforesaid 
on the part of the said Samuel E. Wail, did promise and agree’ to 
pay to plaintiff, Alice Lenora Wall, the wife of the said Samuel E. 
Wall, for her sole use, if living, the sum of five thousand dollars 
within sixty days after satisfactory proofs of the death of said Sam- 
uel E. Wall should be furnished to defendant at its office in New 
York city. 

Plaintiff alleges that the said Samuel E. Wall paid the annual 
premiums on said policy for the years 1881 and 1882, when due, in 
addition to the premium paid at the time when said policy was 
issued, making three full annual payments of premium; that by 
virtue of said three payments the said policy on said 15th day of 

is December, 1883, had acquired a net value, and was on said day 
ae worth the sum of $161.05, as computed upon the American Experi- 
4 ence ‘Table of Mortality, with four and one-half per centum per 
9 aunum interest; that neither the said Samuel E. Wall nor the 
a) - plaintiff were at that time indebted to the defendant on account of 
+ any past premiums on said policy nor on any other account; that 
the age of said Samuel E. Wall at that time was 39 years; that 
three-fourths of such net value of said policy, applied and taken as 
net single premium for temporary insurance for the amount 
25 written in said policy, entitled said Samuel E. Wall to a tem- is 
porary insurance for said amount for a term expiring the 30th 
day of August, 1886,and the said policy was by reason of the prem- 
ises aud of the provisions of tle statutes of the State of Missouri 
in such cases made and provided, kept and continued in full force 
and effect until said 30th day of August, 1886. 
Plainuff further states that on the 2Zist day of January, 1884, and : 
during the term of said temporary insurance, and while the said 
licy thereunder was in full force and effect, the said Samuel E. 
Vall died; that soon after the death of said Samuel E. Wall, to 
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wit, on the 28th day of January, 1884, the plaintiff notified the de- 
fendant of the death of said Samuel E. Wall, which notice was duly 
received by defendant; that no formal proofs of such death have 
been made for the reason that the defendant has denied and still 
denies all liability under said policy, and has thereby waived any 
other, further, or formal proofs of the death of said Samuel E. Wall. 

Plaintiff alleges that she and the said Samuel E. Wall have fully 
complied with all the conditions of said policy and contract on their 
respective parts. 

Plaintiff alleges that she was the wife and is now the widow of 
said Samuel E. Wall. 

Plaintiff says that by reason of the premises the defendant has 
become and is now indebted to her in the sum of five thousand 
dollars, with interest at the rate of six per centum per annum from 
said 2lst day of January, 1884, and for which amount, with costs, 
she asks judgment against the defendant. 


Third count. 


Fora third count the plaintiff states that the defendant is a cor- 

, poration duly created and existing under the laws of the 

26 State of New York for the purpose of doing a life insurance 

business, and has power to issue policies of insurance on the 

lives of persons, and is doing business as a life insurance company 
in the State of Missouri under the laws of said State. 

Plaintiff alleges that heretofore, to wit, on the 23rd day of Decem- 
ber, 1880, in consideration of the sum of one hundred and thitty-six 
dollars and twenty-five cents, to the defendant paid by Samuel E. 
Wall, and in consideration of the further agreement on the part of 
the said Samuel E. Wall to pay to the defendant an annual premium 
of $136.25, payable on or before the 15th day of December in each 
year during the continuance of said contract, the said defendant 
made, executed, and delivered to said Samuel E. Wal!l its contract 
and policy of insurance, which is herewith filed, by the terms of 
which the said defendant, in consideration of the payment and agree- 
ment aforesaid on the part of said Samuel E. Wall, did promise and 
agree to pay the plaintiff, Alice Lenora Wail, the wife of said Samuel 
E. Wall, for her sole use, if living, the sum of five thousand dollars, 
within sixty days after satisfactory proofs of the death of said Samuel 
E. Wall should be furnished to defendant at its office in New York 
city. 

Plaintiff alleges that the said Samuel E. Wall paid the annual 
premiums on the said policy for the years 1881 and 1882, when 
due, in addition to the premium paid at the time said policy was 
issued, naking three full annual payments of premium ; that on 
the 15th day of December, 1883, there was due the said Samuel E. 
Wall from the defendant, by reason of dividends earned by and 
declared on said policy and the previous payments of premiums 
thereon as aforesaid, the sum of forty-six dollars; that at the time 

said contract of insurance was entered into between said par- 
27 ties it was agreed that any dividends which might or should 
accrue upon said policy and any premiums paid thereon, if 
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permitted to remain in the hands of defendant, would be by it ap- 
plied to the payment of any premiums that would thereafter become 
due on said policy, and the said defendant assured the said Samuel 
E. Wall and this plaintiff that so long as any such dividends re- 
mained in its hands the amount thereof would be by it cy ory to 
the payment of such premiums; and it was further agreed that the 
said Samuel E. Wall should have the right at any time to convert 
the amount so due to him into the payment of such premiutns upon 
said policy, and that under the agreements aforesaid it was the duty 
of the defendant to so apply the said dividends to the payment of 
the premium falling due on the 15th day of December, 1883; that 
the said Samuel E. Wall did elect to convert and directed the de- 
fendant to convert and to apply the amount of the dividends so due 
him into such payment of a premium on said policy from and after 
said December 15th, 1883, and that by reason of such agreements, 
election, direction, conversion, and application the said policy be- 
came and was in full force until the first day of April, 1884. 

Plaintiff further states that on the 21st day of January, 1884, and 
while the said policy was in full force and effect, the said Samuel E. 
Wall died; that soon thereafter, to wit, on the 28th day of January, 
1884, the plaintiff notified defendant of the death of said Samuel E. 
Wall, which notice was duly received by it; that no formal proofs 
of such death have been made for the reason that the defendant has 
denied and still denies all liability under said policy, and has thereby 
waived any other, further, or formal proofs of such death. 

Plaintiff alleges that she and the said Samuel E. Wall have 
28 fully complied with all the conditions of said policy and con- 
tract on their respective parts. 

Plaintiff alleges that she was the wife and is now the widow of 
said Samuel E. Wall. 

Plaintiffsaysthat by reason of the premises the defendant has become 
and is now indebted to her in the sum of five thousand dollars, with 
interest at the rate of six per centum per annum from the 21st day 
of January, 1884, and for which amount, with costs, she asks judg- 
ment against the defendant. 

M. A. FYKE & 


SMITH & KRAUTHOFF, 
Attorneys for Plaintiff. 


Said answer to the amended petition is in words and figures as 
follows, to wit: 
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Unitep States oF AMERICA, i 
Western District of Missouri, | ~ ° 


In the Circuit Court of the United States for the Western District 
of Missouri (Eastern Division). 
Auice L. Watt, Plaintiff, 
Us. i 
THe EquitaBLe Lire ASSURANCE SOCIETY | 
or THE Unirep Srates, Defendant. J 


- Law Cases. No. 1875. 


The said defendant, answering the amended petition of said 
plaintiff in the above-entitled cause— 

Admits that it is a corporation as alleged, and that defendant, on 
December 23rd, 1880, at the city and State of New York, executed a 
policy of insuranee on the life of Samuel E. Wall, whereby, for 

the consideration and upon the conditions therein stated and 
29 not otherwise, defendant promised to pay to Alice L. Wall, 

wife of Samuel E. Wall, for her sole use, if living, the sum of 
$5,000 (any indebtednegss to said society on account of said contract 
to be first deducted therefrom), at the office of the society in the city 
of New York, within 60 days after satisfactory proofs of the death of 
said Samuel E. Wall shall have been furnished to the society at its 
said office. 

Whether the instrument filed with said petition in this cause is 
the suid original policy of insurance defendant has not knowledge 
or information sufficient to form a belief and craves inspection 
thereof, and for the further terms and conditions of said policy and 
contract by defendants thereby entered into prays leave to refer to 
said original instrument when the same shall be produced at the 
trial of this cause. 

Whether said Samuel E. Wall died on the 21st day of January, 
1884, as alleged, or at any and what date defendant has not knowl- 
edge or information sufficient to form a belief and requires proof 
thereof. 

And for further answer to said amended petition, to wit, to the 
allegations contained in the first count thereof, this defendant— 

Denies that on December 21st, 1883, or at any time, Samuel E. 
Wall or any person paid or caused to be paid to defendant or to any 
officer thereof the premium which became due under the terms of 
said policy on the 15th day of December, 1585. 

Denies that defendant or any officer or agent thereof at any time 
accepted any money or other thing as or for payment of said pre- 
mium which was due and payable to defendant on or before Decem- 
ber 15th, 1883, or any part thereof. 

Denies that defendant or any officer or other person there- 

30 unto by defendant authorized at any time waived any delay 

or failure on the part of said Samuel E. Wall and of this plain- 

tiff to pay said premium according to the terms and conditions of 

said policy or waived or released any right or forfeiture which by 

said failure to comply with the express conditions of said policy 
had accrued to this defendant. 
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Denies that by reason of anything in said petition alleged the 
said policy became or was in force at any time or for any period 
after December 15th; 1883. 

On the contrary, defendant avers and states— 

That in and by said policy it was, among other things, agreed and 
declared that said policy was issued and the defendant’s promise 
therein was made in consideration as well of the application for said 4 
policy and of each of the statements made therein, and of the pay- 
ment to defendant at the date of said policy, to wit, on December 


23rd, 1880, of the sum of $136.25, as of the annual payment of 
$136.25, to be made at the office of the defendant in the city of New 
York on or before the 15th day of December in every year during 
the continuance of said contract. 

That it was further in and by said policy agreed and provided, as 
an express condition thereof, that if any premium or instalment of 
a premium on said policy should not be paid when due said policy 
should be void. 

That by the terms of said policy there became and was due and 
payable to defendant, as aforesaid, on or before the 15th day of De- 
cember, 1885, as and for the third annual premium thereon, the 
sum of $136.25, but that said sum was not nor was any part thereof 
at any time paid to defendant or for its use to any person author- 
ized to receive the same. 

That by reason of the premises said policy became and was, 
ol on and after the 15th December, 1883, wholly void, and de- 
fendant was released from all obligations thereunder. 

Defendant denies that said policy was in force and effect at any | 
time after December 15th, 1883. 

Denies that notice of the death of Samuel E. Wall was duly re- 
ceived by defendant or that any proofs of the death of said Samuel 
E. Wall. have ever been furnished to this defendant, or that it has 
in any manner waived the proof required by said policy or any 
other requirement thereof. 

Denies that the conditions of said policy have been fully com- 
med with; denies knowledge or information sufficient to form a 
belief whether the plaintiff in this-action was the wife or is the 
widow of said Samuel E. Wall, and denies that defendant is indebted 
to plaintiff on any account or in any sum whatever. 

wien answering said amended petition, to wit, the allegations 
coutained in the second count thereof, this defendant admits— 

That it is a corporation as alleged. 

That defendant, on the 23rd day of December, 1880, at the city 
and State of New York, executed a contract in writing, beiug a 
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policy of insurance on the life of Samuel E. Wall, whereby, for the ; 
. considerations and upon the conditions therein stated and not other- ; 
wise, this defendant promised to pay to Alice L. Wall, wife of Samuel : 
E. Wall, for her sole use, if living, in conformity with the statutes of 


the State of New York, the sum of $5,000 (any indebtedness to the 
society, to wit, this defendant, on account of said contract to be first 
_ deducted therefrom), at the office of the said society, this defendant, 
in the city of New York, to wit, in the State of New York, within 
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sixty days after satisfactory proofs of the death of said Samuel 
32 EK. Wall shall have been furnished to the society, to wit, this 
defendant, at its said office. 

Whether the contract and policy of insurance filed with plaintiff's 
petition, as alleged, is the original policy of insurance executed by 
defendant, as above admitted, defendant has not knowledge or in- 
formation sufficient to form a belief and craves inspection thereof 
when produced at the trial of this cause, and prays leave to refer to 
said original instrument by it executed for all and singular the 
terms and conditions of said contract. 

But defendant avers that the contract or policy of insurance, the 
execution whereof by defendant is alleged in the first count of plain- 
tiff’s amended petition and Is above admitted, and the contract or 
policy of insurance, the execution whereof by defendant is also 
averred in the second count of plaintiff’s petition in this cause as 
amended and is also above admitted, are one and the same inustru- 
ment and policy of insurance, and that defendant never executed or 
delivered to any person any contract or instrument purporting to 
insure the life of said Samuel E. Wall, except that one instrument 
or policy of insurance mentioned and referred to in said first count 
and also in said second count of said petition. 

further answering said second count or alleged cause of action, 
defendant admits that said Samuel E. Wall was a resident of the 
State of Missouri, and that said original instrument or policy of-in- 
surance, after being applied for,to, and executed by the defendant, 
as hereinafter stated, was, at the request of the said Wall, trans- 
mitted to the State of Missouri and was delivered to said Wall in 
said State. 

But defendant states that said policy was executed for it, the said 

society, defendant, by the president and secretary thereof, at 
3d the chief office of said defendant, in the city of New York, in 

the State of New York, under the laws of which State de- 
fendant is incorporated, and that by the terms of said policy the 
several annual premiums payable thereunder were agreed to be 
paid and were payable at the said office of the defendant in said 
State of New York and not elsewhere, it being, however, in said 
policy provided thatat the pleasure of the said society, defendant, suit- 
able persons might be authorized to receive such payments at other 
places, but only on the production of the society’s receipt therefor, 
signed by the president, vice-president, actuary, secretary, or assistant 
secretary and countersigned by the person to whom such payment 
was made, and that no payment made to any person, except In ex- 
change for such receipt, would be recognized by the society. 

That by the said policy it was further provided that the said sum 
of $5,000, which, upon the conditions aforesaid and in said contract 
set forth and not otherwise, said society promised to pay to said Alice 
L.. Wall, was to be paid if and when the same should become due 
and payable at the said office of this defendant in the city of New 
York and State of New York. 

And defendant avers that the said contract of defendant, being so 
by it executed and so by it to be performed in the State of New 
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York, was a contract under and to be construed and governed by 
the laws of the said State of New York and not by the laws of any 
other State, nor was nor is said contract or defendant’s obligation 
thereunder within the purview of any law of the State of Missouri 
touching policies of insurance on life nor subject to be modified or 
affected thereby. 
Further answering said second count of said petition, defendant 
states that said policy was issued and executed by this defendant 
as aforesaid upon and in pursuance of an application in 
o4 writing therefor to this defendant, dated December 15th, 
1880, signed by said Samuel E. Wall as the person whose 
life was to be assured therein, and by the plaintiff, Alice L. Wall, as 
the person for whose benefit said assurance was to be made; that in 
and by said application it was declared and agreed by said plaintiff 
aud said Samuel E. Wall that all the statements and answers written 
therein were warranted to be true and were offered to this defendant 
as a consideration of the contract, to wit, of the policy of insurance 


_ thereby applied for and which was executed by defendant, as afore- 


said, upon the faith and in consideration of said application, and 
that in and by said policy of insurance it was expressly declared 
and agreed that the contract between the parties thereto—that is to 
say, between the defencant, on the one hand, and said Samuel E. 
Wall and this plaintiff, on the other hand—was completely set forth 
in said policy and the said application therefor taken together, and 
that none of its terms could be modified nor any forfeiture under 
it waived except by an agreement in writing signed by the presi- 
dent, vice-president, actuary, secretary, or assistant secretary of the 
society, to wit, this defendant. 

Defendant further states that among other statements and answers 
written on said application was one by which said Samuel E. Wall 
did, in consideration of the agreements contained in the policy 
thereby applied for, to wit, in the said policy of insurance executed 
by this defendant, as aforesaid, under date of December 23d, 1880, 
(being the agreement in said policy hereinafter fully set forth pro- 
viding for paid-up insurance in the event of the surrender of the 
policy at certain periods and under certain conditions specified) 
waive and relinquish all right or claim to any other surrender value 
than that so provided, whether required by a statute of any State or 

not. 
35 Defendant further states that said agreemeut last above- 
mentioned and contained in said policy, and in consideration 
of which agreement said Samuel E. Wall so waived and relinquished 
as aforesaid all right or claim to any other surrender value than 
that so provided, was in the words following, to wit: 

“And, further, that if premiums upon this policy for not less than 
three complete years of assurance shall have been duly received’ by 
said society and this policy should thereafter become void in conse- 
quence of default in payment of a subsequent premium, said society 
will issue in lieu of such policy a new paid-up policy, without par- 
ticipation in profits, in favor of said Alice L. Wall, if living, and if 
not living, to the children of said Samuel E. Wall, or their guard- 
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ian for their use, or if there be no children surviving, then to the 
executors, administrators, or assigns of said Samuel E. Wall, for 
the entire amount which the full reserve on this policy, according 
tu the present legal standard of the State of New York, will then 
purchase as a single premium, calculated by the regular table for 
single-premium polices now published and in use by the society : 
Provided, however, that this policy shall be surrendered duly re- 
ceipted within six months of the date of default in payment of 
premium as mentioned above.” 

And defendant avers that even if said policy of insurance and 
this defendant’s contract therein or obligation thereunder had other- 
wise been within the purview of or subject to be modified or affected 
by any provision of any law of the State of Missouri touching poli- 
cies of insurance on life (which defendant denies), yet by reason of 

the premises the plaintiff is estopped from claiming the bene- 
36 fit of any provision of any law of the State of Missouri, if any 

such law there be, for any other or different surrender value 
or upon any other or different conditions from those in said policy 
stipulated for as above set forth, and further avers that said policy 
of insurance has never been surrendered or offered to be surrendered 
to this defendant. 

Further answering said second count of said petition, defendant 
admits that the annual premiums due on said policy on December 
15th, 1881, and December 15th, 1882, were paid, as also the cash 
premium due when said policy was issued. 

But denies that on December 15th, 1883, said policy had acquired 
a net value of or was worth the sum of one hundred and sixty-one 
dollars and five cents ($161.05), as alleged, or that the age of said 
Samuel E. Wall at that time was thirty-nine vears; denies that 
three-fourths of such alleged net value of said policy, applied and 
taken as a net single premium for temporary insurance for the 
amount written therein, would Have purchased or that said Samuel 
E. Wall was on account thereof, as alleged, entitled to a temporary 
insurance for said amount for a term expiring August 50th, 1886, 
and denies that said policy was kept or continued in force or effect 
under or by reason of any statute of the State of Missouri or in any 
other manner after said 15th day of December, 1883. 

Defendant further denies that notice of the death of said Samuel 
E. Wall was duly received by defendant, or that any proofs of the 
death of said Wall have ever been furnished to defendant, or that it 
has in any manner waived the proofs, formal or other, required by 
said policy, or has waived any requirement of said policy whatever, 
and denies that either plaintiff or said Samuel E. Wall have fully 

complied with all the conditions of said policy and contract 
o7 on their respective parts, and on the contrary thereof avers 

that by reason of the non-payment of the annual premium 
due and payable under said policy on or before December 15th, 
1883, and under the provisions of said policy the same was forfeited 
and defendant was after said date relieved from all obligations 
thereunder. 

Defendaut further denies knowledge or information sufficient to 

4—340 


co a 


BS SR SE IUCR AAS ERAN A iis la estas 
Syne tRE ERED acne . ma ’ PAL ALO EG AN EO E:  RC ANC CM ms esi a 


26 EQUITABLE LIFE ASSURANCE SOCIETY OF UNITED STATES VS. 


form a belief whether the plaintiff in this action was the wife or is 
the widow of said Samuel E. Wall, and denies that said defendant 
is indebted to plaintiff in any sum or on any account whatever. 

Further answering said amended petition, to wit, the allegation 
contained in the third count thereof, this defendant admits— 

That it is a corporation as alleged. 

That defendant, on the 23rd day of December, 1580, to wit, at the 
city of New York, State of New York, executed a certain contract in 
writing, being a policy of insurance upon the life of Samuel E. 
Wall, whereby, for the consideration and upon the conditions therein 
stated and not otherwise, this defendant promised to pay to Alice 
L. Wall, wife of said Samuel E. Wall, for her sole use, if living, in 
conform.iy with the statutes of the State of New York, the sum_ of 
five thousand dollars (any indebtedness to the society, to wit, this 
defendant, on account of said contract to be first deducted there- 
from), at the office of the said society, this defendant, in the city of 
New York, to wit, in the State of New York, within sixty days after 
satisfactory proofs of the death of said Samuel E. Wall shall have 
been furnished to said society, to wit, this defendant, at its said office 
in said city and State of New York. 

Whether the contract and policy of insurance filed with plaintiff's 

petition, as alleged, is the original policy of insurance exe- 
38 cuted by defendant, as above admitted, defendant has no 

knowledge or information sufficient to form a belief, and 
prays the inspection thereof when- produced at the trial of this cause, 
and prays leave to refer to said original instrument by it executed 
for all and singular the terms and conditions of said contract. 

But defendant avers that the contract or pelicy of insurance, the 
execution whereot by defendant is alleged in the first count of plain- 
tiff’s said amended petition and which is above admitted, and the 
cuntract or policy of insurance, the execution whereof by defendant 
is also averred in the second count of plaintiff’s amended petition 
herein and is also above admitted, and the said contract or policy 
of insurance, the execution whereof by defendant is also averred in 
the third count of plaintiff's amended petition herein and is also 
above admitted, are one and the saine instrument and policy of in- 
surance, and that this defendant never executed or delivered to any 
person any contract or instrument purporting to insure the life of 
said Samuel E. Wall except the one instrument or policy of insur- 
ance which is mentioned and referred to as well in the first count 
as in the second count and also in the third count of plaintiff’s said 
amended petition herein. 

Further answering said third count or alleged cause of action, 
defendant admits that said Samuel E. Wall paid the annual pre- 
miums which became due thereunder on the 15th day of December, 
1881, and the 15th day of December, 1882, respectively. 

Defendant ry that it is true that no formal proofs of the death 
of said Samuel E. Wall have been made or tendered to defendant by 
the plaintiff or any other person, and also that defendant denied 
and still denies all liability under said policy. 

But defendant denies each and every other allegation in said third 


¢ ee » é 7s ag or ee - ee ee ae} > * ye 2 Me 
ee ee ee ee ee ee ee eee ees ee ee ea ee eee a 


alee et a ed 


ALICE LEONORA CLEMENTS ET AL., &¢. 27 


count of said amended petition contained, and avers that 
39 among other conditions of said policy and contract which 

said Samuel E. Wall and the said plaintiff failed and neg- 
lected to fulfill was the payment of the annual premium which be- 
came due and payable thereunder on December 15th, 1883; by rea- 
son whereof defendant says that said policy became and was wholly 
forfeited and defendant was released from all further liability 


‘ 
= thereunder or by reason thereof. 

And, having fully answered said amended petition of plaintiff, 
| defendant prays to be hence discharged with its costs. 


By HITCHCOCK, MADILL & FINKELNBURG, 
Attorneys for said Defendant. 


Said stipulation for removal of said cause is in words and figures 
as follows: 


In the Circuit Court of the United States for the Western District of 
Missouri, Central Division, at Jefferson City. 


Auice L. Watt, Plaintiff, 
vs. 
E@uITABLE Lire INsuRANCE Society, Defendant. 


This cause having been removed to this court from the ecireuit 
court of Henrv county, Missouri, which is situated in the division 
for which courts are held at Kansas City, it is hereby stipulated and 
agreed between the parties hereto, in pursuance of the act of Con- 
gress approved February 28, 1887, that the said cause be removed to 
the circuit court of the United States for the western division thereof, 
at Kansas City. 

M. A. FYKE & L. C. KRAUTHOFF, 
Attorneys for Plaintiff. 
HITCHCOCK, MADILL & FINKELNBURG, 
Attorneys for Defendant. 


40 Afterwards, to wit, at the regular May term, 1887, of said 
court and on the 27th day of May, A. D. 1887, the following 
entry appears of record in the above-entitled cause: 


AuicE L. WALL | 
against 1296. 
5 EQuITABLE LIFE ASSURANCE ASSOCIATION. 


This day come the parties, by their attorneys, and by consent this 
cause is submitted on the motion to strike out parts of the answer 
on briefs, to be filed in twenty days. 


And afterwards, to wit, at the regular October term, 1837, of said 
court and on the 17th day of October, 1887, the following entry 
appears of record: 
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Auice L. WALL \ 
against . »1 6. 
EQUITABLE LirgE ASSURANCE Ass’n. } 

The motion to strike out parts of answer having been heretofore 
submitted and taken under advisement, now, the court being fully 
advised concerning the premises, it is ordered that said motion be 
sustained. Thereupon comes defendant and files motion to require a 
plaintiff to elect upon which count of her petition she will proceed. 

The opinion of the court sustaining said motion is in the words 
and figures following: 


In the Circuit Court of the United States for the Western Division 
of the Western District of Missouri. 


Avice L. WALL 
Us. 
Tue EquiTaB_e Lire ASSURANCE SOCIETY OF THE UNITED STATES. 


Opinion. 
Brewer, C. J.: 


This case is subinitted on a motion to strike out parts of 

41 the answer. Involved in this motion are two questions: 
First. Is the contract sued on governed and to be construed 

by the laws of the State of New York or by the laws of the State 
of Missouri? Second. If subject to the Jaws of Missouri, is the 
stipulation in respect to forfeiture legal and binding as a waiver of 
the provisions of the Missouri statutes? In respect to the first 
— these, I think, must be taken as the accepted facts: The 
efendant is a New York corporation, doing business in the State of 
Missouri. The insured was a citizen and resident of Missouri, and 
made his application here, which was forwarded to New York. The 
application was accepted, the policy fully prepared and signed in 
that State, and sent to Missouri and delivered to the applicant here. 
By the terms of the policy all premiums are payable at the defend- 
ant’s office in New York. If the sum insured should become pay- 
able the payment is to be made at its office in New York. None of 
the terms of the policy can be modified except by one of the four 
general officers of the society, and no modification is claimed. | 
Under these facts I have little doubt as to the true answer tobe |’ 
made to this first question. In White vs. Insurance Company, 4 y 
Dillon, 177, it was held that the act of the Legislature of the State 
of Missouri of March 23, 1874, in respect to policies of life insur- ' 
ance extends to all policies delivered in this State after the act went 
into effect. That was a suit against a foreign insuranee company 
doing business in this State. {n Fletcher vs. New York Insurance 
Company, 13 Fed. Rep., 526, it was held that a foreign insurance 
company cannot withdraw itself from the operation of the statutes 
of a State in which it does business by the insertion of clauses in 

» poli That was a case in which the defendant company in- 
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sisted that by virtue of certain clauses in the application the 
42 contract was to be finally and fully executed in New York. 

In his opinion, an opinion concurred in by Circuit Judge 
McCrary, Judge Treat uses this language: “ The defendant corpora- 
tion, having been permitted to do business in Missouri under the 
statutes of the latter, was bound by all the provisions of those 
statutes, and could not by the insertion of any of the many clauses 
of its forms of application, ete., withdraw itself from the obligatory 
force of the statute. The contract of insurance, therefore, is a Mis- 
sourl contract, and subject to the local law.” This case was taken 
to the Supreme Court of the United States, and is reported — 117 
U.S.,519. The case was there decided upon a different question, 
but in the statement of facts, which, as it appears, was prepared by 
the justice writing the opinion, appears this language: “ The com- 
pany is a corporation under the laws of New York, but it also trans- 
acts business in Missouri through agents residing there, and of 
course, with reference to the business done in that State, is subject 
to its laws.” In view of these authorities and considering the 
reasoning of Judge Treat in the opinion above referred to, 1 deem 
it unnecessary to discuss this question further, and simply hold 
thut the Missouri statute controls. See also Ehrman vs. Insurance 
Company, 1 McCrary, 123; Jn re Insurance Company, 22 Fed. Rep., 
109; Paul vs. Virginia, 8 Wallace, 168. 

In respect to the second question the following are the two sec- 
tions of the statutes which are applicable: 

Section 5983, 2. R. Stat. “No policy ef insurance on life here- 
after issued by any life insurance company authorized to do busi- 
ness in this State on and after the first day of August, A. D. 1879, 
shall, after payment upon it of two full annual premiums, be for- 
feited or become void by reason of the non-payment of premium 

thereon, but it shall be subject to the following rules 
43 of commutation, to wit.” Then follows a statement of the 
mode of computing the amount payable in such case. 

Section 5985. “If the death of the insured occur within the 
term of temporary insurance covered by the value of the policy as 
determined in section five thousand nine hundred and eighty-three, 
and if no condition of the insurance other than the payment of pre- 
miums shall have been violated by the insured, the company shall 
be bound to pay the amount of the policy the same as if there had 
been no default in the payment of premium, anything in the policy 
to the contrary notwithstanding.” Now, in the policy sued on there 
is a non-forfeiture clause, but containing a different provision, and 
it is alleged that in the application the insured waived and relin- 
quished all right or claim to any other surrender value than that 
provided in the policy, whether required by the statute of the State 
or not. This‘is the doubtful question. It is strenuously insisted 
by the defendant that the statute of Missouri neither forbids nor 
deelares null nor makes anywise illegal such a waiver as the one 
in question ; that it merely gives a right of privilege to the insured, 
which, like any other personal right or privilege, he may, for suffi- 
cient consideration, waive, and that such a waiver, not being for- 
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bidden by the statute, is not contrary to public policy in any such 
sense as that the court should refuse to enforce it. Back of this ar- 
gument and strongly supporting it is that liberty of contract which 
courts are so strenuous touphold. While I am constrained to hold 
adversely to the defendant, it is with grave doubts as to the correct- 
ness of my conclusion. In the first place, a technical argument can 
be made on the language of the statute. It says that the value of 
the policy shall be determined in a certain way, and then that if 

the death of the insured occur during the term of temporary 
44 insurance covered by the value of the policy thus determined 

the company shall be bound to pay the amount of the policy, 
“anything in the policy to the contrary notwithstanding.” This 
language is broad enough to include a waiver, and may be construed 
as meaning that no stipulation, no waiver, no agreement for a dif- 
ferent forfeiture—in fact, nothing that a party can put intoa policy— 
shall defeat the right to recover the full amouut if death occurs 
during this time of temporary insurance. Of course, this is a purely 
technical construction of the statute, and I am disposed to rest my 
conclusion more upon the matter of public policy; and here the 
history of insurance must be taken into consideration. It is noto- 
rious that many insurance companies were rigorous in insisting 
upon forfeiture, sometimes under very inequitable circumstances, 
and there was no little public clamor by reason thereof. Such 
clamor prompted many Legislatures to interfere and seek by legisla- 
tion to protect what they supposed the rights of the insured. Such 
seems to have been the thought of the Missouri Legislature, and it 
evidently intended by its legislation to provide a fixed and absolute 
rule, applicable to al! cases—absolute and universal—because if it 
applied only in cases in which the policies were silent, or if it could 
be waived or changed, a child can see that it would protect only so 
far as the insurance companies were willing. So, although no 
words of penalty are attached, no express denial of the right to 
waive—in fact, no words of negation in any direction—yet it seems 
to me fuir to say that the affirmative language of this statute dis- 
closes a public policy which no court ought to question or refuse 
to enforce. R. R. Co. vs. Peavy, 29 Kan., 169. The Legislature has, 

by this language, declared a rule in respect to forfeitures in 
45 life insurance policies. It has thus established the policy 

which it believes should obtain in this State, and though sit- 
ting on the Federal bench, it is my duty to administer the laws of 
this State in the spirit in which they were enacted, and to uphold 
both their letter and their spirit. It is voluntary with any foreign 
insurance company whether it shall come into this State to trans- 
act business. Coming in, it should be willing to comply with all 
the statutes as to all business arising within this State, and no court, 
least of all a Federal court, should hasten to release it from this 
obligation. From these views and with this feeling I am con- 
strained, though with grave doubts, to sustain the motion to strike 


out. 


2 _ Afterwards, on Wednesday, January 11th, 1888, it being an ad- 
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journed day of said Oct. term, 1887, the following entry appears of 
record : 


ALicE LENoRA WALL \ 
against 1296. 
EQuITABLE Lire AssURANCE ASSOCIATION. J 


This day come the parties, by their attorneys—the plaintiffs by 
Mr. L. C. Krauthoff, and the defendant by Mr. Henry Hitchcock ; 
thereupon, by consent, the defendant presents a bill of exceptions 
as to the ruling of the court upon the motion of plaintiff to 
strike out parts of the answer herein, and the same is, by consent, 
signed and sealed by the court and ordered to be madea part of the 
record herein, which is accordingly done. Comes also the said 
plaintiff, by her said attorney, and suggests to the court that since 
the bringing of this action she has intermarried with one Henry 
Q. Clements, and prays that the said Clements be made party plain- 
tiff herein, and that this suit be revived in the names of Alice Le- 
nora Clements and Henry Q. Clements, her husband, against the 

said defendant; whereupon, by consent of defendant, by its 
46 said attorney, entered in open court, itis ordered that the 

action be revived as prayed, and tle said plaintiff, Henry Q. 
Clements, enters his appearance. 

And the said plaintiffs, by leave of the court, dismiss the first and 
third causes of action alleged in their petition ; and this cause being 
regularly called for trial and a stipulation of counsel waiving a 
jury having been heretofore filed, the cause is heard by the court and 
the issues submitted upon the pleadings and the proofs, 


Said bill of exceptions, filed on the 11th day of January, 1888, is 
in words aud figures as follows, to wit: 


Unirep STaTes OF AMERICA, Western District of Missouri : 


In the Circuit Court of the United States for the Said Western Dise 
trict of Missouri, Western Division. 


~ 


Auice L. WALL, Plaintiff, 
v8. ] . . 
oe , 7 aw Case, Number 1296. 
Cue EquiraBLe Lire ASSURANCE SOCI- | , 
ery OF THE Unrrep States, Defendant. | 


Be it remembered that in the above-entitled cause, on the 2nd day 
of March, A. D. 1886, to wit, at the November term of said circuit 
court, there was filed by said plaintiff a motion to strike out parts of 
the answer filed by said defendant to the amended petition of plain- 
tiff in said case; which motion was in words and figures following: 
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47 In the Circuit Court of the United States for the Eastern 
Division of the Western District of Missouri. 


Anice L. Watt, Plaintiff, 
V8. N —_—— 
. . - No. 1875. 
EquiTABLE Lire ASSURANCE Society OF THE UNITED { * oe 
States, Defendant. 


The said plaintiff comes now and moves the court to strike out 
all those portions of the defendant’s answer embraced in bracket 
No. 1, being all the matter on lines 15 to 22, both inclusive, on page 
6 of said answer, which is in words and figures as follows: 

“And defendant avers that the said contract of defendant being 
so by it executed and so by it to be performed in the State of New 
York was a contract under and to be construed and governed by 
the laws of the said State of New York and not by the laws of any 
other State, nor was nor is said contract or defendant’s obligation 
thereunder within the purview of any law of the State of Missouri 
touching policies of insurance on life nor subject to be modified or 
affected thereby.” And in bracket No. 2, being all the matter on 
yvage 7, from line 17 to the end; all of page 8, and on page 9 from 
line one to line 5, both inclusive, which is in words and figures as 
follows: 

Defendant further states that among other statements and an- 
swers written on said application was one by which said Samuel E. 
Wall did, in consideration of the agreements contained in the policy 
thereby applied for, to wit, in the said policy of insurance executed 
by this defendant as aforesaid, under date of December 23d, 1880 

(being the agreement in said policy, hereinafter fullv set 
48 forth, providing for paid-up insurance in the event of the 

surrender of the policy at certain periods and under certain 
conditions specified), waive and relinquish all right or claim to any 
other surrender value than that so provided, whether required by a 
statute of any State or not. 

Defendant further states that the said agreement last above men- 
tioned and contained in said policy and in consideration of which 
agreement said Samuel E. Wall so waived and relinquished as afore- 


said all right or claim to,any other surrender value than that so 


rovided, was in the words following to wit: 

“And, further, that if premiums upon this policy for not less than 
three complete years of assurance shall have been duly received by 
said society, and this policy should thereafter become void in con- 
sequence of default in payment of a subsequent premium, said so- 
ciety will issue in lieu of such policy a new paid-up policy, without 

rticipation in profits, in favor of said Alice L. Wall, if living, and, 
if not living, to the children of said Samuel E. Wall or their guard- 
ian for their use; or, if there be no children surviving, then to the 
executors, administrators, or assigns of said Samuel E. Wall for the 
entire amount which the full reserve on this policy according to the 
present legal standard of the State of New York will then purchase 
as a single premium calculated by the regular table for single-pre- 
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mium policieg now published and in use by the society: Provided, 
however, that this policy shall be surrendered duly receipted within 
six months of the date of default in payment of premium as men- 
tioned above.” 

And defendant avers that even if said policy of insurance and 
this defendant’s contract therein or obligation thereunder had other- 
wise been within the purview of or subject to be modified or affected 

by any provision of any law of the State of Missouri touching 
49 policies of insurance on life (which defendant denies), yet, 

by reason of the premises, the plaintiff is estopped from 
claiming the benefit of any provision of any law of the State of 
Missouri, if any such there be, fer any other or different surrender 
value or upon any other or different conditions from those in said 
policy stipulated for as above set forth, and further avers that said 
policy of insurance has never been surrendered or offered to be sur- 
rendered to this defendant ; and for grounds assign : 

1. That the matter No. 1 is a mere conclusion of law, and as such 
is incorrect, as upon the allegation of the petition and the admis- 
sions contained in said answer the policy sued on was subject to the 
provisions of the Missouri statute referred to. 

2. That the matters embraced in said bracket No. 2 constitute no 
defense herein. 

3. That said alleged waiver is void because contrary to public 
policy and to the policy and laws of this State, and is forbidden and 
declared null by the statutes of this State, to all’ of which the said 
policy was subject. 

SMITH & KRAUTHOFYF, wira 
M. A. FYKE, For Plaintiff. 


And thereafter, to wit, on the lst day of July, 1887, said motion, 
being argued by counsel for said parties respectively, was submitted 
to the court and was taken under advisement, and thereafter, on the 
17th day of October, 1887, to wit, at the October term, A. D. 1887, 
thereafter, the said court sustained said motion and ordered that 
said portions of said answer of defendant in said motion mentioned 
should be stricken out: to which action of the court in that behalf 

said defendant, by its counsel, then and there excepted. 
50 And forasmuch as the said motion and ruling thereon and 

the said exceptions of defendant to such ruling do not appear 
of record in this cause, and it having been agreed by and between 
suid parties, plaintiff and defendant, by their respective counsel, at 
the time when said motion was argued and submitted as aforesaid, 
that either party shouid, at the next succeeding term of court, have 
the right to tender a bill of exceptions to the ruling of the court on 
such motion, and that such bill of exceptions should at such suc- 
ceeding term be allowed, signed, sealed, and made part of the record 
with the like effect as if the same had been done at the time when 
said motion was decided by the court, now, therefore, this bill of 
exceptions is allowed, signed, and sealed, and, by the consent of the 
plaintiff, it is ordered that the same be filed at the present term of 
said court as part of the record in said cause nune pro tunc and with 
o—340 
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like effect as if so allowed and filed on the day when said motion 


was sustained as aforesaid. 
AMOS M. THAYER, Judge. [seat.] 


Afterwards, to wit, on the 12th day of January, A. D. 1888, it 
being an adjourned day of said October term, 1887, of said court, 
the following entry appears of record: 


against 


Auicr: Lenora CLEMENTs & HusBanpb 
1296. 
Tue EquitaBLe Lire ASSURANCE SOCIETY. 


This day again come the parties, by their attorneys, and this 
cause having been submitted to the court without the intervention 
of a jury and taken under advisement, now, the premises having 
been considered, the court doth find that the defendant is indebted 
to the plaintiff, by reason of the matters alleged in the petition, in 
the sum of six thousand one hundred and twenty-five dollars. 

Thereupon comes defendant, by its attorney, and files 
51 herein a motion for new trial,and the same, being submitted, 
is by the court denied. 

It is therefore considered by the court that the plaintiffs, Alice 
Lenora Clements and Henry Q. Clements, her husband, recover 
against the defendant, The Equitable Life Assurance Society of the 
United States, the said sum of six thousand one hundred and twenty- 
five dollars, so found to be due, with their costs, to be taxed by the 
clerk, and have thereof execution. 

Comes again, thereupon, the said defendant, by its attorney, and 
presents to the court a bill of exceptions herein and prays that the 
same be signed and sealed by the court and madea part of the record 
herein, which is accordingly done. Defendant also preseuts to the 
court a writ of error to reverse the above judgment and a bond, as 
required by law, to act as a supersedeas of said judgment, and prays 
the court to allow said writ and approve said bond, which is accord- 
ingly done, and the court doth sign and issue a citation to the said 
plaintiff to appear at a supreme court therein named and answer 
said writ. 


Said bill of exceptions is in words and figures as follows, to wit: 


In the Circuit Court of the United States for the Western District of 
Missouri (Western Division). 


Henry Q. CremMents and Atice L. CLEMENTs 
(Formerly Wall), His Wife, Plaintiffs, 
v8. > 1296. Law Case. 
THe EquiraBLe Lire AssurANCE Society oF | 
THE UnitTep Srates, Defendant. 


Be it remembered that the above-entitled cause came on 
52 for trial at the October term, 1887, of said circuit court, to wit, 
on the eleventh day of January, A. D. 1888, and was tried be- 
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fore the Honorable Amos M. Thayer, district judge, holding said cir- 
cuit court, at which trial the following proceedings were had: 


i Alice L. Wall, formerly sole plaintiff in said cause, by her attor- 
neys of record, suggested to the court that on the 24th day of July, 
1887, she, the plaintiff, had intermarried with Henry Q. Clements; 
whereupon, on motion of said plaintiff, Alice L. Clements (formerly 
| Wall), by her said attorneys, and the said defendant, by its attor- 
neys of record appearing and consenting thereto, it was ordered that 
the said cause be revived in the names of Henry Q. Clements and 
the said Alice L. Clements (formerly Wal)}), his wife; and the defend- 


ant appearing to said cause as so revived in the name of the joint 
plaintiffs and consenting thereto, the trial of said cause was pro- 
ceeded with as follows, with leave to said parties, respectively, to 
make by interlineation such amendments to the pleadings in said 
cause, respectively, as might be necessary to make said Henry Q. 
Clements a party thereto. 

By consent of said parties, plaintiff and defendant, a jury was 
waived, and said cause was submitted for trial to the court, sitting 
as a jury. 

Thereupon the amended petition heretofore filed in said cause by 
said Alice L. Wall as sole plaintiff, and as amended as aforesaid, was 
read as and for the joint petition of said Henry Q. Clements and 
Alice L. Clements (formerly Wall), his wife, and by consent and 
leave of court the answer of defendants to said amended petition 
heretofore filed was read as and for its answer to said amended peti- 
tion of said joint plaintiffs, plaintiff having first by leave of court 
dismissed said cause as to the first count and the third count of said 

petition. 
o3 Thereupon said plaintiffs, to sustain the issues on their part, 
to wit, the issues presented by the second count of said peti- 
tion and defendant’s answer thereto, offered the following testi- 
mony : 

(1.) An application in writingand print addressed to the Equitable 
Life Assurance Society of the United States, to wit, this defendant, 
and dated at Windsor, Missouri, December 15th, 1880, signed by 
Alice Lenora Wall as the person for whose benefit such assurance 
was applied, and by Samuel Everett Wall as the person whose life 
was to be assured, being an application for a policy of assurance on 
the life of said Samuel E. Wall for $5,000, premium payable an- 
nually. 

It was admitted and agreed by both parties that said paper was 
the original application made to this defeudant by Sumuel E. Wall, 
named as the assured in the policy herein{sued on, and by Alice L. 
Wall, his wife, one the plaintiffs herein, and by them signed, and 
that suid paper is the application referred to in the policy sued on 
and in the pleadings in this cause as being a part thereof. — 

It is agreed by the parties to this cause that said application con- 
tained, among other printed questions to be answered by the person 
making said application and for whose benefit the assurance was 
to be effected by the policy applied for, the following question, to 
wit: 
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“27. Does the person for whose benefit the assurance is effected, 
in consideration of the agreements contained in the policy hereby 
applied for (providing for paid-up insurance in the event of sur- 
render of the policy at certain periods and under certain conditions 
specified), waive and relinquish all right or claim to any other sur- 
render value than that so provided, whether required by a statute of 

any State or not?” 
54 It is further agreed that in said application the said ques- 
tion above set fortli was answered by the word “ Yes” written 
against the same. 

Also that the said application contained the following further state- 
ments, over the said signatures of the said Alice Lenora Wall, plain- 
tiff herein, and said Samuel Everett Wall—that is to say: “ It is 
hereby declared and agreed that all the statements and answers 
written on this application are warranted to be true and are offered 
to the society asa consideration of the contract, which shall not 
take effect unti] the first premium shall have been actually paid 
during the life of the person herein proposed for assurance.” 

(2.) The policy sued on in this case and filed with the petition 
therein, a copy of which policy is as follows, including the provis- 
ions and requirements referred tu in and printed on the back of said 
policy as part thereof: 


The Equitable Life Assurance Society of the United States, 


Premium, $136.25. Amount, $5,000. 
Age, 36. No. 227,711. 
120 Broadway, New York, 


In consideration of the application of this policy of insurance 
and of each of the statements made therein ; 

And in further consideration of the payment of the sum of one 
hundred and thirty-six dollars and twenty-five cents atthe office of 
the society in the city of New York, at the date hereof, the receipt 
whereof is hereby acknowledged, and of the annual payment of one 
hundred and thirty-six dollars and twenty-five cents, to be made at 
the said office on or before the fifteenth day of December in every 
year during the continuance of this contract— 

Does promise to pay to Alice L. Wall, wife of Samuel E. 
55 Wall, for her sole use, if living, in conformity with the stat- 
utes, and if not living, to the surviving children of said 
Samuel E. Wall or their guardian for their use; or if there be no 
such children surviving, then to the executors, administrators, or 
assigns of said Samuel E. Wall, the sum of five thousand dollars (any 
indebtedness to the society on account of this contract to be first de- 
ducted therefrom) at the office of the society in the city of New 
York, within sixty days after satisfactory proofs of the death of 
said Samuel E. Wall, of Windsor, in the county of Henry, State of 
Missouri, shall have been furnished to the society at its said office. 

And the said society does hereby further promise and agree that 

after three Ena from the date hereof the only conditions which 


shall be binding upon the holder of this policy are that he shall pay 
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the premiums at the times and place and in the manner herein 
stipulated, and that the regulations of the society as to age, resi- 
dence, travel, occupation, and employments shall be observed, and 
that in all otLer respects, after the expiration of said three years, 
the liability of the said society under this policy shall not be dis- 
puted. 

And, further, that if the premiums upon this policy for not less 
than three complete years of assurance shall have been duly re- 
ceived by said society and this policy should thereafter become void 
in consequence of default of payment of a subsequent premium, said 
society will issue, in lieu of such policy, a new paid-up policy, with- 
out participation in profits, in favor of said Alice L. Wall, if living, 
and if not living, to the ehildren of said Samuel E. Wall, or their 
guardian for their use; or if there be no children surviving, then 

to the executors, administrators, or assigns of said Samuel E. 
56 Wall for the entire amount which the full reserve on this 

policy, according to the present legal standard of the State of 
New York, will then purchase as a single premium, calculated by 
the regular table for single-premium policies now published and in 
use by the society: Provided, however, that this policy shall be sur- 
rendered, duly receipted, within six months of the date of default in 
payment of premium, as mentioned above. 

This policy is issued and accepted upon the condition that the 
provisions and requirements printed or written by the society upon 
the back of this policy are accepted by the assured as part of this 
contract as fully as if they were recited at length over the signatures 
hereto affixed. 

In witness whereof the Fquitable Life Assurance Society of the 
United States has caused this policy to be signed by its president 
and secretary, at the office in the city of New York, the twenty-third 
day of December, A. D. one thousand eight hundred and eighty. 

(Signed) G. W. PHILLIPS, 
Acting President. 
(Signed) W. ALEXANDER, Secretary. 
lor a wife. 
G. 50. 


No person except the president, vice-president, actuary, secretary, 
or assistant secretary is authorized to make, alter, or discharge con- 
tracts or waive forfeitures. 

The provisions and requirements in said policy referred to as 
printed upon the back thereof, so far as material or read in evi- 
dence in this cause, were the following: 

“4. All premiums are due in the city of New York at the date 
named in the policy ; but at the pleasure of the society suitable per- 
sons may be authorized to receive such payments at other places, 
but only on the production of the society’s receipt therefor, signed 

by the president, vice-president, actuary, secretary, or assistant 
57 secretary and countersigned by the person to whom the pay- 
nent is made. No payment made to any person, except in 
exchange for such receipt, will be recognized by the society. All 
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premiums are considered payable annually in advance. When the 
premium is made payable in semi-annual or quarterly instalments 
that part of the year’s premium, if any, which remains unpaid at 
the maturity of this contract shall be regarded as an indebtedness 
to the society on account of this contract, and shall be deducted 
from the amount of the claim; and if any premium or installment 
of a premium on this policy shall not be paid when due this policy 
shall be void; nevertheless, nothing herein shall be construed to , 


deprive the holder of this policy of the privilege to demand and 
receive paid-up insurance in accordance with the agreement con- 
tained in this policy. 

5. The contract between the parties hereto is completely set forth 
in this policy and the application therefore, taken together, and 
none of its terms can be modified nor any forfeiture under it waived | 
except by an agreement in writing, signed by the president, vice- 
president, actuary, secretary, or assistant secretary of the society, 
whose authority for this purpose will not be delegated.” 
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(3.) Receipts from the Equitable Life Assurance Society, defendant 
herein, for the annual premium due and payable on said policy in 
December, 1881, and December, 1882, the payinent of which pre- 
miums respectively at said dates was admitted by the defendant. 

(4.) A notice from the defendant company to Samuel E. Wall, 
dated November —, 1885, that the annual premium on said policy 
for the year 1883 would be due and payable on December 15th, 
1883, as provided for in said policy, the gross amount of said pre- 
mium being one hundred and thirty-six dollars and twenty-five 

cents, less dividend of twenty dollars and seventy-four cents, 
58 the net amount of said premiums payable December 15th, 

1883, leaving one hundred and fifteen dollars and fifty-one 
cents, which notice it was admitted by defendant was sent by it to 
suid Samuel E. Wall at the date thereof. 

5. A letter, dated St. Louis, January 30th, 1884, to the plaintiff 
from J. 8. Kendrick, who is admitted by the defendant to have been 
its agent at St. Louis at said date, which letter is as follows: 


“Sr. Louis, Jan’y 30th, 1884. 
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Mrs. S. E. Wall, Henrietta, Mo. 


Dear Mapam: Your letter of the 28th inst. received. Mr. J. M. 
Wall has advised me of the death of your husband, and I have 
written. the society submitting the facts. What action they will 
take I do not know, but [ am sure they will do what they believe to 
be best. I will advise you when I hear from the society. 
Y’rs resp’y, 
(Signed) J. S. KENDRICK.” 
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6. A letter to plaintiff, dated St. Louis, February 12th, 1884, also 
from J. 8. Kendrick, admitted by the defendant to have been its 
agent at said date, which is as follows: 
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“Sr. Louis, Feb’y 12th, 1884. 
Mrs. S. E. Wall, Henrietta, Mo. 


Dear MapAm: The society informs me that the committee on 
claims have duly considered the correspondence relating to policy 
No. 277,711, and say: “ While not recognizing any claim whatever 
under the policy, we are disposed to act with liberality and treat it 
in a moral light, and in keeping therewith we are ready to allow 

the value of the paid-up policy applied for by Mr. Wall 
59 during his lifetime, the details of which, we presume, were 

not consummated by him on account of his illness. The 
value of the paid-up policy was $366, and if the beneficiary is ready 
to accept the offer you may furnish blank proofs, and upon their 
receipt, if satisfactory, we will pay the amount immediately. 

Please let me know your decision. 

Y’rs resp’y, 


(Signed) J. S. KENDRICK, Cashier.” 


7. Deposition of plaintiff, Alice L. Clements, as follows: 


“My name is Alice L. Clements. I was married to Henry Q. 
Clements on the 24th day of July, 1887, at Johnson county, Mis- 
sourl. Previous to my marriage to said Clements I was the widow 
of Samuel E. Wall. I was married to Samuel E. Wall on the Ist 
day of October, 1868, at the county of Pettis, in the State of Mis- 
suuri. Said Samuel E. Wall was the identical person whose life was 
insured by the Equitable Life Assurance Society of the United 
States, by its policy dated December 23d, 1880, for the sum of five 
thousand dollars. Said Samuel E. Wall died on the 21st day of Jan- 
uary, 1884. He was taken sick on the 6th day of Dec., 1883. Said 
Samuel E. Wall at the time of his death was 39 years of age. - The 
cause of his death, as affiant believes, was catarrhal bronchitis, re- 
sulting in pyemia, and this affiant is the identical person named in 
said policy as beneficiary. 


(Signed) ALICE L. CLEMENTS.” 


Defendant objected to so much of said deposition as tended to 
show the age of Samuel E. Wall at the time of his death as imma- 
terial and incompetent; which objection was overruled by the court, 
and the court admitted all of said deposition. The defendant then 
and there excepted. 


60 Also the deposition of J. F.. Robinson, as follows: 


“My name is J. F. Robinson. I am a practicing physician, and 
was engaged in that business in January, 1884. 1 was well ac- 
quainted with Samuel E. Wall and with Alice L. Wall, his wife. I 
attended said Samuel E. Wall as his physician in his last illness. 

Said Samuel E. Wall died on the 21st day of January, 1884. 
The cause of his death was catarrhal bronchitis, resulting in pyzemia. 

(Signed) J. F. ROBINSON, M. D.” 
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(8.) Plaintiff then and there offered testimony tending to show 
the truth of the following allegations contained in the petition and 
each of them—that is to say: 
That said Samuel E. Wall paid the annual premiums on the said 
policy for the years 1881 and 1882 when due, in addition to the 
premium paid at the time said policy was issued, making three full 
annual payments of premiums; that by virtue of said three pay- 
ments the said policy on said 15th day of December, 1883, had ac- 
quired a net value and was to said defendant worth the sum of 
$161.05, as computed by the American experience table of mortal- 
ity, with four and one-half per cent. per annum interest; that 
neither the said Samuel E. Wall nor the plaintiff were at that time 
indebted to the defendant on account of any past premiums on said 
wolicy nor on any other account; that the age of said Samuel F. 
Vall at that time was thirty-nine years; that three-fourths of such 
net value of said policy, applied and taken as net single premium 
for temporary insurance for the amount written in said policy, enti- 
tled said Samuel E. Wall to a temporary insurance for said amount 
for the term expiring on the 30th day of Augusi, 1886, under the 
rule set forth in section 5983 of the Revised Statutes of Missouri of 
1879. 
Defendant’s counsel admitted that the testimony offered by plain- 
tiffs in support of said several allegations did tend to show 
61 and establish the same, and if received would sufficiently 
prove said allegations to be true, but defendant objected to 
the admission of any testimony tending to show the net value of 
said policy on December 15th, 1883, as computed by the American 
experience table of mortality, with four and one-half per cent. per 
annum interest, or as computed in accordance with the said statute 
of Missouri; also to any evidence as to the age of said Samuel E. 
Wall at the time of his death ; also to any evidence tending to show 
that three-fourths of the net value of said policy, computed as above 
stated and taken as a net single premium, would purchase or pay 
for a temporary insurance for said amount for any or what period. 
All said objections are on the ground that the said testimony offered 
by plaintiff was immaterial, irrelevant, and incompetent under the 
terms and conditions of the policy sued on in this case, because said 
policy. is to be construed by the law of the State of New York, and 
also because in and by the application for said policy said plaintiff 
waived the benefit of any provisions of any statute of Missouri. 
All of said objections were then and there overruled by the court 
and all of the said testimony so offered by the plaintiff was then 
and there admitted against defendant’s objections ; to which ruling 
and action of the court said defendant then and there excepted. 
This was all the testimony offered by said plaintiffs to support 
the issues on their part. 
No testimony was offered by the defendant in said cause. 
_. Thereupon the defendant prayed the court to grant the following 
instructions or declarations of law in said case—that is to say : 


ays , ae * 

< 8g ee _ fo > ah. y yy So 
ea tage . eae tee ee a 3 . 23, “a 
Uo A Pek fis 


— 


ALICE LEONORA CLEMENTS RET AL., &¢. 41 


62 In the Cireuit Court of the United States for the Western 
District of Missouri (Western Division). 


Henry Q. CLeMEnNtTs and Atice L. CLem- ) 
ENTS, PI’ffs, | 

Us. > 

THe EquitaBLe Lire AssURANCE SOCIETY | 
or THE Unitrep States, Def’t. } 


No. 1296. Law Cases. 


1. Defendant prays the court, in the above-entitled cause, to de- 
clare the law as follows: 

That under the terms and conditions of the policy sued on in this 
case the contraet of assurance in and by said policy made by the 
defendant is a contract governed and to be construed by the laws 
of the State of New York and is not to be governed or to be con- 
strued by the laws of the State of Missouri. 


In the Cireuit Court of the United States for the Western District 
of Missouri (Western Division). 


Henry Q. Clements and Atice L. CLEM- ) 
ENTS, PI’ffs, 
No. 1296. Law Cases. 


v8. . 
Tue EquitTaBLeE Lire ASSURANCE Soctiery | 
or THE Unirep States, Def’t. 


2. Defendant prays the court in the above-entitled cause to de- 
clare the law to be that on the pleadings and evidence the plaintiff 
is not entitled to recover anything upon the second count In the pe- 
tition herein. 


63 In the Cireuit Court of the United States for the Western Dis- 
trict of Missouri (Western Division). 


Henry Q. CLEMENTs and Atice L. CLEM- ) 
ENTS, PI’ffs, 
v8. >» No. 1296. Law Cases. 
THe EquiTaBLeE Lire ASSURANCE So- | 
CIETY OF THE Unitep States, Def’t. | 


3. Defendant in the above-entitled cause prays the court to de- 
clare the law as follows: 

That the following condition and provision contained in the 
policy herein sued on, namely: 

“And, further, that if premiums upon this policy for not less than 
three complete years of assurance shall have been duly received by 


said society, and this policy should thereafter become void in con-. 


sequence of the default in payment of any subsequent premium, 
said society will issue in lieu of said policy a single paid-up policy, 
without participation in profits, in favor of said Alice L. Wall, if 
living, and if not living, to the children of said Samuel E. Wall or 
their guardian for their use, or if there be no children surviving, 
6—340 
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then to the executors, administrators, or assigns of said Samuel E. 
Wall for the entire amount which the full reserve on this policy, 
according to the present legal standard of the State of New York, 
will then purchase as a single premium, calculated by the regular 
table for single-premium policies now published and in use by the 
society : Provided, however, That this policy shall be surrendered, 
duly receipted, within six months of the date of default in payment 
of premium, as mentioned above,” was and is a valid condition of 
said policy, binding upon the assured therein, and that said condi- 
tion was not nor is modified or abrogated by any law of the State of 
Missouri in force at the date of said policy. 


64 In the Circuit Court of the United States for the Western Dis- 
trict of Missouri (Western Division). 


Henry Q. CLEMENTs and Auice L. CLEm- ) 
ENTS, P|’ffs, | 
vs. > No. 1296. Law Cases. 
'TsHEe EquitTaBLE Lire ASSURANCE ms 
CIETY OF THE UNITED Strares, Def’t. 


4. The defendant in the above-entitled cause asks the court to de- 
clare the law as follows: 

If the court, sitting as a jury, shall find from the evidence that 
the policy herein sued on was issued by the defendant upon and in 

uursuance of an application in writing therefor, signed by Samuel 
). Wall, the assured therein, and Alice Lenora Wall, plaintiff in 
this suit; and shall further find from the evidence that in said ap- | 
plication, so signed by them, was contained, among other things, 
the following question : 

“ Does the person, in consideration of the agreements contained 
in the policy hereby applied for (providing for paid-up insurance in 
the event of surrender of the policy at certain periods and under 
certain conditions specified), waive and relinquish all right or claim 
to any other surrender value than that so provided, whether required 
by a statute of any State or not?” 

And the court, sitting as a jury, shall further find that to said 
question so contained in said application the answer “ Yes” was 
written therein over said signatures to said application; 

And the court, sitting as a jury, shall further find that said ap- 
plication, so signed as aforesaid, further contained the following 
statements, to wit: “It is hereby declared and agreed that all the 
statements and answers written on this application are warranted 

to be true and are offered to the society as a consid- 
65 eration of the contract, which shall not take effect until the 

first premium shall have been actually paid during the life 
of the person herein proposed for assurance ; ” 

And if the court, sitting as a jury, shall further find that said ap- 
plication,so signed and containing the statements above-mentioned, 
was by said plaintiff or her consent delivered to the defendant as 
and for the application for said policy, and that said policy herein 
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+ 
sued on was issued by the defendant upon the faith and in pur- 
suance of said application— 

Then the court declares the law to be that said Alice L. Clements 
(formerly Wall) plaintiff herein, did thereby waive and relinquish 
any benefit of or claim against this defendant under said policy 
based or which might be based upon any provisions of any statute 
of the State of Missouri substantially differing from or inconsistent 
with the agreements contained in the policy herein sued on in re- 
spect of the terms upon which, in case of default in payment of 
premium, the said beneficiary would be entitled to a new paid-up 
policy ; and in such case, if the court, sitting as a jury, shall further 
find that an annual premium on said policy became payable to de- 
fendant under the terms thereof on the 15th day of December, 1883, 
and that such premium was not paid as by said policy provided for; 
and shall further find that the policy herein sued on was not sur- 
rendered to the defendant, and that no offer was made by said plain- 
tiff to surrender the same within six months from the date of said 
default in payment of said premium, then the plaintiff is not en- 
titled to recover anything in this action. 

Each and all of said instructions or declarations of law so asked 
for by defendent were by the court refused ; to which action of the 
court in refusing said instructions and each of them said defendants 

then and there excepted. 
66 Thereupon the issues of fact in said cause were submitted 
by said parties respectively for determination to the court, 
sitting as a jury, and the same were taken under advisement. 

And thereafter, on the 12th day of January, A. D. 1888, to wit, at 
the said October term, 1887, of said court, the court, sitting as a jury, 
rendered its verdict in said cause in due form in favor of said plain- 
tiffs and against said defendant, and assessed the damages in favor 
of plaintiffs at the sum of $6,125, being the amount insured in said 
policy, to wit, $5,000, together with interest thereon, at the rate of 
six per cent. per annum, from sixty days after February 12th, 1884, 
the date of its refusal to pay said loss. 

Thereupon and on the same day said defendant filed in said cause 
its motion for a new trial therein ; which motion was in the words 
and figures following : 


“Now comes said defendant and moves the court to set aside the 
verdict rendered in favor of said plaintiffs by the court, sitting as a 
jury, in the above-entitled cause, and to grant defendant a new trial 
in said cause for the reasons following : 

Because the court erred at the trial of said cause in admitting, 
against defendant’s objection, immaterial, irrelevant, and incom- 
petent testimony offered by the said plaintiffs. 

Because the court erred at said trial in refusing proper instruc- 
tions or declarations of law prayed for by defendant. 

Because upon the pleadings and evidence in said cause the ver- 
dict should have been for the defendant. 

Because there was no testimony offered by plaintiff tending to 
show that the annual premium due on December 15th, 1883, under 
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the terms of the policy sued on, was paid or tendered as provided 
for by said policy ; nor was any testimony offered by plaintiffs 
67 tending to show that the plaintiff, Alice L. Clements (for- 
merly Wall), beneficiary therein, at any time complied with the 
conditions prescribed in said policy, in case of a default of payment 
of any annual premium, with respect to obtaining a paid-up policy. 
Because it appeared from plaintiff’s own testimony that under the 
terms of the policy sued on said plaintiff, Alice L. Clements, at and 
before the death of said Samuel E. Wall, had forfeited all right 
under said policy to recover the amount insured thereby or any part 
thereof, and that this defendant was not liable in this action for any 
sum under or by reason of its covenants in this policy. 
(Signed) HITCHCOCK, MADILL & 
FINKELNBURG, 
Attorneys for Defendant.” 


Which motion for a new trial was then and there, to wit, on said 
12th day of January, 1888, submitted to the court, and was by the 
court overruled; to which action of the court in overruling said 
motion said defendant then and there excepted. 

And forasmuch as the proceedings at said trial and the rulings 
and actions of the court therein, as above set forth, and the said ex- 
ceptions of said defendant thereto do not appear of record in this 
cause the said defendant prays the court that this its bill of ex- 
ceptions may be allowed and signed and sealed and made a part of 
the record in said cause, which is accordingly done. 

AMOS M. THAYER, Judge. 


Agreed to. 
M. A. FYKE & L. C. KRAUTHOFF, For Pl'ffs. 
68 Said bond for writ of error is in the words and figures fol- 
lowing: 


UnITED STaTEs OF AMERICA, sct: 


Know all men by these presents, that we, The Equitable Life As- 
surance Society of the United States, A. W. Armour, and David R. 
Porter, are held and firmly bound unto Alice Lenora Clements and 
Henry Q. Clements, their executors and administrators, in the sum 
of thirteen thousand dollars; tothe payment of which, well and truly 
to be made, we bind ourselves, our heirs, executors, and adminis- 
trators, jointly and severally, by these presents. 

Sealed with our seals and dated this 12th day of January, A. D. 
1888. 

Upon this express condition, to wit: Whereas the above-named 
The Equitable Life Assurance Society of the United States has 
_ prosecuted a writ of error to the Supreme Court of the United States 
_ to reverse the judgment rendered in the cause above named by the 
circuit court of the United States for the western division of the 
western district of Missouri: Now, if the above named The Equi- 
able Life Assurance Society of the United States shall prosecute its 

id writ of error to effect and answer all damages and costs if it 


me ig S07 


Lr 
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shall fail to make good its plea, then this obligation to be void; 
otherwise to remain in full force and virtue. 
THE EQUITABLE LIFE ASSURANCE SOCIETY 
OF THE UNITED STATES, (SEAL. } 
By HENRY HITCHCOCK, Its Attorney. 
DAVID R. PORTER. = 
A. W. ARMOUR. SEAL. 


. The above bond is hereby approved and ordered to be filed and 
- made a part of the record. 


AMOS M. THAYER, Judge. 


69 Unirep STaTes OF AMERICA, | “es 
Western District of Missouri, { ~~" 


David R. Perter, obligor in the within bond, being duly sworn, on 
his oath deposes and says that he resides as stated therein, and is 
worth, over and above all his debts and liabilities, the sum of fifteen 
thousand dollars, and that he owns real and personal property to 
that amount subject to execution in the State of Missouri. 


(Signed) DAVID R. PORTER. 


Subscribed and sworn to before nie this 12th day of January, A. 
- D. 1888. 
—ye WARREN WATSON, 
[ SEAL. | Comm’r U.S. Cir. Court, 
Western Dist. of Mo. 


The right of Henry Hitchcock to sign the name of the principal 
to the within bond is admitted, the qualification by A. W. Armour 
is waived, and the sufficiency of the bond is admitted. 

L. C. KRAUTHOFF, For Pl ffs. 

Jan’y 12, 1888. 


70 UNITED STATES OF AMERICA, 8ct: 


I, Warren Watson, clerk of the circuit court of the United States 
for the western division of the western district of Missouri, do here- 
by certify that the foregoing is a true transcript of the record and 

<> proceedings and the original assignment of errors, writ of error, and 
citation in the cause therein named as fully as the same appears in 


v Ss my office. 
ma Witness my hand as clerk and 
Seal of the United States Circuit the seal of said court. Done at 
Court forthe Western District office, in the city of Kansas, Mis- 
of Missouri, Western Division. souri, this L5th day of February, 
A. D. 1888. 
WARREN WATSON, Clerk, 
D.C. 


By 


' 
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[Endorsed :] No. —. United States circuit court, western divis- 
ion of the western district of Missouri. ——, plaintiff, against 
, defendant. Certified copy of the —in the above-entitled 
cause. Fee, 


Endorsed on cover: W. Missouri C. C. U.S. No. 340. The Equi- 
table Life Assurance Society of the United States, plaintiff in error, 
vs. Alice Leonora Clements and [lenry Q. Clements, her husband, 
Filed March 7th, 1888. 


ayy 


BRIEF FOR PLAINTIFF IN ERR 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 180900. 


No. 340. 


THE EQUITABLE LIFE ASSURANCE SOCIETY OF © 
THE UNITED STATES, PLAINTIFF IN ERROR, 


vs. 


ALICE LENORA CLEMENTS’ ADMINISTRATOR | 
ET AL. 


a = 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED, STATES 
FOR THE WESTERN DISTRICT OF MISSOURI. ie 


HENRY HITCHCOCK, 
X oa. FINKELNBURG, => 
Of Counsel for Plaintiff tn Brror, * 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER R TERMI, 1800. 


} No. 540, 

’ THE EQUITABLE LIFE ASSURANCE SOCIETY OF 

THE UNITED STATES, PLAINTIFF IN ERROR, 

a. ve. 

ALICE LENORA CLEMENTS’ ADMINISTRATOR 

| ET AL. 
IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE WESTERN DISTRICT OF MISSOURI. 
y HENRY HITCHCOCK, M4, 

oS G. A. FINKELNBURG, 


Of Counsel for Plaintiff in Error. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1800. 


No. 340. 


THE EQUITABLE LIFE ASSURANCE SOCIETY OF 
THE UNITED STATES, PLAINTIFF IN ERROR, 


v8. 


ALICE LENORA CLEMENTS’ ADMINISTRATOR 


ET AL. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE WESTERN DISTRICT OF MISSOURI. 


STATEMENT OF THE CASE. 


This was an. action at law, brought by Alice L. Wall 
(afterwards Clements), on a policy of insurance dated 
December 23, 1880, for $5,000, issued by the Equitable. 
Life Assurance Society of the United States, plaintiff in. 
error, and defendant below, upon the life of Samuel E. 
Wall, for the benefit of said Alice L. Wall, his wife 
{Printed Record, pp. 7-12). 

ln 
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The defense was that plaintiff had forfeited all rights 
under the policy, because (1) default was made in payment 
of the annual premium due December 15, 1883, and (2) 
the conditions in such case prescribed in the policy for ap- 
plying the reserve thereon, computed according to the New 
York standard, to the purchase of a paid-up policy, were 
not complied with. 

Such default and failure to comply with the further pro- 
visions of said policy were admitted. But plaintiff claimed 
that said provisions for commutation in case of default 
were not binding, being superseded and annulled by the pro- 
visions of Sections 5983 and 5985 of the Revised Statutes 
of Missouri, 1879, concerning the forfeiture of life policies ; 
and that under said statute she was entitled to apply the net 
vulue of said policy, computed as prescribed by said statute, 
to the purchase of temporary insurance to the full amount 
insured, — which would have continued said policy in force 
tili August 30, 1886. 

The following is a copy of said provisions of Sections 
5983 and 5985 of said Revised Statutes, so far as perti- 
nent, or relied on by plaintiff, in this case; being the same 
provisions referred to in the opinion of his Honor Judge 

‘Brewer, hereinafter set out at large (infra, p. 17). 


‘© Sec. 5983. Policies non-forfeitable, when.— No policy 
of insurance on life hereafter issued by any life in- 
surance company, authorized to do business in this state, 
on and after the first day of August, A. D. 1879, shall, 
ufter payment upon it of two full annual premiums be for- 
feited or become void, by reason of the non-payment of 
premium thereon, but it shall be subject to the following 
rules of commutation, to wit: The net value of the policy 
: _— the ‘premium becomes due and ix not paid, shall be 
computed upon the American experience table of mortality, 
with four and one-half per cent. interest per annum, and 
after deducting from three-fourths of such net value any 
_ notes or other indebtedness to the company, given on ac- 
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count of past premium payments on said poliey issued to 
the insured, which indebtedness shall then be canceled, the 
balance shall be taken as a net single premium for tempo- 
rary insurance for the full amount written in the policy, 
and the term for which such temporary insurance shall be 
in foree shall be determined by the age of the person whose 
life is insured at the time of default of premium and the 
assumption of mortality and interest aforesaid: *” * * °* 

‘* Sec. 5985. Ruleof payment on commuted policy. —If 
the death of the insured occur within the term of temporary 
insurance covered by the value of the policy us determined 
in section five thousand nine hundred and eighty-three, 
and if no condition of the insurance other than the pay- 
ment of premiums shall have been violated by the insured, 
the company shall be bound to pay the amount of the policy 
the same as if there had been no default in the payment of 
premium, any thing in the policy to the contrary notwith- 
standing; provided, however, that notice of the claim and 
proof of the death shall be submitted to the company in the 
same manner as provided by the terms of the policy within 
ninety days after the decease of the insured;’” * * * 


Under this contention two questions arose, namely :— 


1. Whether the contract sued on is governed or to be 
construed by the laws of the State of New York or by the 
laws of the State of Missouri? 

2. If subject to the lawsof Missouri, are the stipulations 
in said policy and the application therefor, in respect of 
forfeiture, valid and binding on plaintiff asa waiver of the 
provisions of the Missouri statute? 


These questions were directly presented to the court below 
by the plaintiff's motion to strike out certain parts of defend- 
ant’s answer. Said motion was argued before his Honor, 
D. J. Brewer, Circuit Judge, who sustained it : holding (1) 
that the policy sued on was a contract governed and to be 
construed by the Missouri statute, and (2) that the express 
stipulation contained in said policy and the application 
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therefor, waiving the provisions of the Missouri statute 
and adopting the mode of commutution prescribed in the 
policy, was not valid or binding on plaintiff. Said ruling, 
and defendant’s exceptions thereto, are fully preserved in 
this record. 

The cause was afterwards tried, in accordance with this rul- 


ing, before his Honor, A. M. Thayer, District Judge, a jury | 


being waived: the same questions, in effect, being presented 
by defendant’s objections to testimony, all overruled, and 
its request for declarations of law, which was refused, — all 
which are preserved in the record. No testimony was 
offered for defendant, and no declaration of law asked for 
by plaintiff. ; 

The questions presented for the consideration of this 
Court are those above stated, and are decisive of the 
cause. 


On January 21, 1884, said Samuel E. Wall died. On 
August 15, 1884, Alice L. Wall, his widow, beneficiary in 
said policy, brought this suit in the Circuit Court of Henry 
County, State of Missouri, to September term, 1884, of 
said court. Said defendant (plaintiff in error) having been 
duly served with process returnable to said September 
term, on the first day thereof presented its petition and 
bond according to law for the removal of said cause to the 
Circuit Court of the United States for the ‘Eastern (Cen- 
tral) Division of the Western District of Missouri, on the 
ground that the controversy therein was between citizens of 
different States; which order was made and said cause re- 
moved accordingly, and transcript filed in said court on 
November 17, 1884 (Pr. Rec., pp. 9-11: 3-4). 

On March 25, 1887, pursuant to stipulation filed, ‘said 
‘Cause was by said court ordered to be transferred to the 
Circuit Court of the United States for the Westera Division 
of said’ Western District of Missouri; and on May 4, 1887, 


a8 


~ 
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‘there was filed in the office of the clerk of said last men- 


tioned court a transcript of the record entries and pro- 
ceedings theretofore had in said cause (Pr. Rec., pp. 
6-7: 3). 

On January 11, 1888, it was suggested to said Circuit 
Court of the United States for the Western District of Mis- 
souri (Western Division), that said plaintiff Alice L. Wall 
had intermarried with one Henry Q. Clements, and said 
action was by consent revived ia the names of Alice Lenora 
Clements (formerly Wall) and Henry Q. Clements, ber 
husband, against said defendant (plaintiff in error) and 
appearance of said Henry Q. Clements entered therein. 

On January 12, 1888, in said court last mentioned, said 
cause was tried before the Honorable Amos M. Thayer, 
District Judge, a jury being waived, and judgment rendered 
against said defendant (piaintiff in error) for the sum 
of $6,125 and costs. On the same day, defendant’s motion 
for a new trial was submitted and overruled, bill of excep- 
tions allowed and filed, writ of error sued out and citation 
served, and so said cause comes to this court (Pr. Rec., 
p. 34). 

At this October term, 1890, of this Court, on January 9, 
1891, the death of said Alice Lenora Clements was sug- 
gested and by consent said cause was revived in the name 
of Benjamin F. Pettus, administrator of said Alice L. 
Clements, and Henry Q. Clements, defendants in error. 


Proceedings to and including trial. 


On December 12, 1885, was filed by plaintiff in the Cir- 
cuit Court of the United States for the Western District of 
Missouri (Central Division), an amended petition, contain- 
ing three counts. 

On February 9, 1886, was filed therein by consent the 
answer of the defendant below (plaintiff in error) to said 
amended petition. 


Siete tee ee hk ee ey aad 
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On March 2, 1886, was filed therein plaintiff’s motion to 
strike out certain parts of defendant’s answer, which 
motion was argued and submitted, to wit, in said Circuit 
Court of the United States for the Western District of 
Missouri (Western Division) on July 1, 1887, and on 
October 17, 1887, was sustained, and said portions of said 
answer of defendant in said motion mentioned (below 
printed in italics ) ordered to be stricken out, to which ruling 
and order of said court said defendant then and there duly 
excepted (Pr. Rec., pp. 31-34). 

At the trial on January 12, 1888, said plaintiffs dismiss- 
ed as to the first count and the third count of said amend- 
ed petition, and said cause was tried on the issues, and no 
other, presented by the second count of said amended pe- 
tition and defendant’s answer to said second count, which 
are respectively below set forth. 


Following are the said amended petition, to-wit, the 
said second count thereof, the first and third counts there- 
of being omitted, and the defendant’s answer’ thereto, to- 
wit, tothe said second count thereof, the remuinder of 
said answer being omitted: the portions of said answer be- 
low printed in italics being those portions thereof which 
were stricken out as above stated on motion of plaintiffs. 
(Pr. Rec., pp. 16; 18-19 ; 21; 22-26; 32-33. ) 


Amended petition. 


Avice L. WatL, Plaintiff, | 
ce, * No. 1875. 


Tue EqurtaBLé Lire AssuRANCE Society oF 


THE Unirep States, Defendant. 


"The plaintiff, for amended petition, states that defend- 


aut is « corporation duly created and existing under the 


ee 
A 
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laws of the State of New York for the purpose of doing a 
life insurance business, and has power to issue policies of 


insurance on the lives of persons. 
* * * * * * . * 


For a second count the plaintiff states that the defend- 
ant is « corporation duly created and existing under the 
laws of the State of New York for the purpose of doing a 
life insurance business, and has power to issue policies of 
insurance on the lives of persons, and is doing business as a 
life insurance company in the State of Missouri and is sub- 


ject to the laws of said State. 


Plaintiff alleges that heretofore, to wit, on the 23d day of 
December, 1880, in consideration of the sum of one hun- 
dred and thirty-six dollars and twenty-five cents, to the 
defendant paid by Samuel E. Wall, and in consideration 
of the further »greement on the part of said Samuel E. 
Wall to pay tothe defendant an annual premium of 
$136.25, payable on or before the 15th day of December in 
each vear during the continuance of said contract, the said 
defendant made, executed and delivered to said Samuel E. 
Wall, who was then and at all the times hereinafter men- 
tioned a resident of the State of Missouri, and in which 
State the said policy was delivered and the said premiums 
paid, its contract and policy of insurance which is herewith 
filed, by the terms of which the said defendant, in consid- 
eration of the payment and agreement aforesaid on the 
part of the said Samuel E. Wall. did promise and agree to 
pay to plaintiff, Alice Levora Wall, the wife of the said 
Samuel E. Wall, for her sole use, if living, the sum of five 
thousand dollars within sixtv days after satisfactory proofs 
of the death of said Samuel E. Wall should be furnished 
to defendant at its office in New York city. 

Plaintiff alleges that the said Samuel E. Wall paid thie 
annual premiums on said policy for the years 1881 and 
1882, when due, in addition to the preminm paid at the 
time when said policy was issued, making three full annual 
payments of premium; that bv virtue of said three pay- 
ments the said policy on said 15th day of December, 1883, 
had acquired a net value, and was on said day worth the 
sum of $161.05, as computed upon the American Experi- 
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ence Table of Mortality, with four and one-half per centum 
per annum interest; that neither the said Samuel E. Wall 
nor the plaintiff were at that time indebted to the defend- 
ant on account of any past premiums on said policy nor on 
any other account; that the age of said Samuel E. Wall 
at that time was 39 years; that three-fourths of such net 
value of said policy, applied and taken as net single pre- 
mium for temporary insurance for the amount written in 
said policy, entitled said Samuel E. Wall to a temporary 
insurance for said amount for a term expiring the 30th 
day of August, 1886, aud the said policy was by reason of 
the premises and of the provisions of the statutes of the 
State of Missouri in such cases made and provided, kept 
and continued in full force and effect until said 30th day of 
August, 1886. 

laintiff further states that on the 21st day of January, 
1884, and during the term of said temporary insurance, and 
while the said policy thereunder was in full force and effect, 
the said Samuel E. Wall died; that soon after the death 
of said Samuel E. Wall, to wit, on the 28th day of Jan- 
uary, 1884, the plaintiff notified the defendant of the death 4 
of said Samuel E. Wall, which notice was duly received by 
defendant ; that no formal proofs of such death have been 
made for the reason that the defendant has denied and still 
denies all liability under said policy, und has thereby waived 
any other, further, or formal proofs of the death of said 
Samuel E. Wall. 

Plaintiff alleges that she and the said Samuel E. Wall 
have fully complied with all the conditions of said policy 
and contract on their respective puris. | 

Plaintiff alleges that she was the wife and is now the : 
widow of said Samuel E. Wall. 

Plaintiff says that by reason of the premises the defendant 
has become und is now indebted to her in the sum of tive 
thousand dollars, with interest at the rate of six per centum - 
per annum from said 21st day of January, 1884, and for 
which amount, with costs, she asks jadgment against the 


defendant. 
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Defendant's answer. 


Alice L. Wall, Plaintiff, } 
vs. Law Cases. 
The Equitable ‘Life Assurance Society [No 1875. 
of the United States, Defendant. 


* « * . . - . * . * . 


Further answering said amended petition, to wit, the al- 
legations contained in the second count thereof, this defend- 
ant admits — 

That it is a corporation as alleged. 

That defendant, on the 23d day of December, 1880, at 


‘the city and State of New York, executed « contract in 


writing, being a policy of insurance on the life of Samuel 
E. Wall, whereby, for the considerations and upon the 


conditions therein stated and not otherwise, this defendant 


promised to pay.to Alice L. Wall, wife of Samuel E. Wall 
for her sole use, if living, in conformity with the statutes 
of the State of New York, the sum of $5,000 (any indebt- 
edness to the society, to wit, this defendant, on account of 
said contract to be first deducted therefrom), at the office 


of the said society, this defendant, in the city of New York, 


to wit, in the State of New York, within sixty days after 
satisfactory proofs of the death of said Samuel E. Wall 
shall have been furnished to the society, to wit, this de- 
fendant, at its said office. 

Whether the contract aud policy of insurance filed with 
plaintiff's petition, as alleged, is the original policy of in- 
surance executed by defendant, ae above admitted, defend- 
ant has not knowledge or inforfMation sufficient to form a 
belief and craves inspection thereof when produced at the 
trial of this cause, and prays leave to refer to said original 
instrument by it executed for all and singular the terms and 
conditions of said contract. 

But defendant avers that the contract or policy of insur- 
ance, the execution whereof by defendant is alleged in the 
first count of plaintiff's amended petition and is above ad- 
mitted, and the contract or policy of insurance, the execu- 


‘tion whereof by defendant is also averred in the second 


count of plaintiff's petition in this cause as amended and is 
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also above admitted are one and the same instrument and 
policy of insurance, and that defendant never executed or 
delivered to any person any contract or instrument purport- 
ing to insure the life of said Samuel E. Wall, except that 
“ne instrument or policy of insurance mentioned and re- 
ferred to in said first count and also in said second count of 
said petition. | 

Further answering said second count or alleged cause of 
action, defendant admits that said Samuel E. Wall was a 
resident of the State of Missouri, and that said original in- 
strument or policy of insurance, after being applied for to 
and executed by the defendant, as hereinafter stated, was, 
at the request of the said Wall, transmitted to the State of 
Missouri and was delivered to said Wall in said State. 

But defendant states that said policy was executed for it, 
the said society, defendant, by the president and secretary 
thereof, at the chief office of said defendant, in the city of 
New York, in the State of New York, under the laws of 
which State defendant is incorporated, and that by the 
terms of said policy the several annual premiums payable 
thereunder were agreed to be paid and were payable at the 
se.id office of the defendant in said State of New York and 
not elsewhere, it being, however, in said policy provided 
that at the pleasure of the said society, defendant, suitable 
persons might be authorized to receive such payments at 
other places, but only on the production of the society’s 
receipt therefor, signed by the president, vice-president, 
actuary, secretary, or assistant secretary, and countersign- 
ed by the person to whom such payment was made, and 
that no payment made to any person, except in exchange 
for such receipt, would be recognized by the society. 

That by the said policy it was further provided that the 
said sum of $5,000, which, upon the conditions aforesaid: 
and in said contract set forth and not otherwise, said society 
promised to pay to said Alice L. Wall, was to be paid if 
and when the same should become due and payable at the 
said office of this defendant in the city of New York and 
State of New York. 

And defendant avers that the said contract of defendant, 
being so by it executed and so by it to be performed in the 
State of New York, was a contract under and to be construed 
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and governed by the laws of the said State of New York 
and not by the laws of any other Stale, nor was nor ts said 
contract or defendant’s obligation thereunder within the 
purview of any law of the State of Missouri touching poli- 
cies of insurance on life nor subject to be modified or affect- 
ed thereby. 

Further answering said second count of said petition, de- 
fendant states that said policy was issued and executed by 
this defendant as aforesaid upon and in pursuance of an ap- 
plication in writing therefor to this defendant, dated 
December 15th, 1880, signed by said Samuei E, Wall as the 
person whose life was to be assured therein, and by the 
plaintiff Alice L. Wall, as the person for whose benefit 
suid assurance was to be made; that in and by said applica- 
tion it was declared und agreed by said plaintiff and said 
Samuel E. Wall that all the statements and answers written 
therein were warranted to be true and were offered to this 
defendant as a consideration of the contract, to wit, 
of the policy of insurance thereby applied for and 
which was executed by defendant, as aforesaid, upon 
the faith and in consideration of said application, and 
that in and by said policy of insurance it was 
expressly declared and agreed that the contract between the 
parties thereto —that is to suy, between the defendant, on 
the one hand, and said Samuel E. Wall and this plaintiff, 
on the other hand — was completely set forth in said policy 
and the said application therefor taken together, and that 
none of its terms could be modified nor any forfeiture 
under it waived except by an agreement in writing signed 
by the president, vice-president, actuary, secretary, or 
assistant secretary of the society, to wit, this defendant. 

Defendant further states that among other statements and 
answers written on said application was one by which 
said Samuel E. Wall did, in consideration of the agree- 
ments contained in the policy thereby applied for, to wit, in 
the said policy of insurance executed by this defendant, as 
aforesaid, under date of December 23d, 1880 (being the 
agreement in said policy hereinafler fully set forth provid- 
ing for paid-up insunance in the event of the surrender of 
the policy at certain periods and. under certain conditions 
specified) waive and relinquish all right or claim to any 
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other surrender value than that so provided, whether re- 
quired by a stutute of any State or not. 

Defendant further states that said agreement last above 
mentioned and contained in said policy, and in considera- 
tion of which agreement said Samuel E. Wall so waived 
and relinquished as aforesaid all right or claim lo any other 
surrender value than that so provided, was in the words fol- 
lowing, lo wit: — 

‘* And, further, that if premiums upon this policy for not 
less than three complete years of assurance shall have been 
duly received by said society and this policy should thereafler 
become void in consequence of default in payment of a sub- 
sequent premium, said society will issue in lieu of such policy 
a new paid-up policy, without participation in profils, in 
favor of said Alice L. Wall, if living, and if not living, to 
the children of said Samuel EF. Wall, or their guardian for 
their use, or if there be no children surviving, then to the 
executors, administrators, or assigns of said Samuel £. 
Wall, for the entire amount which the full reserve on this 
policy, according to the present legal standard of the State 
of New York, will then purchase as a single premium, cal- 
culated by the regular table for single-premium policies now 
published and in use by the society: Provided, however, 
that this policy shall be surrendered duly receipled within 
six months of the date of default in payment of premium as 
mentioned above.’’ 

And defendant avers that even if said policy of insurance 
and this defendant's contract therein or obligation thereun- 
der had otherwise been within the purview of or subject to 
be modified or affected by auy provision of any law of the 
State of Missouri touching policies of insurance on life 
(which defendant denies), yet by reason of the premises the 
plaintiff ts estopped from claiming the benefit of any provis- 
ion of any law of the State of Missouri, if any such law 
there be, for any other or different surrender value or upen 
any other or different conditions from those in said policy 
stipulated for as above set forth, and further avers that said 
policy of insurance has never been surrendered or offered to 
be surrendered to this defendant. 

Further answering suid second count of said petition, de- 
fendant admits that the annual premiums due on said policy 
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on December 15th, 1881 and December 15th, 1882, were 
paid, as also the cash premium due when said policy was 
issued. 

But denies that on December 15, 1883, said policy 
had acquired a net value of or was worth the sum of one 
hundred and sixty-one dollars and five cents ($161.05), as 
alleged, or that the age of said Samuel E. Wal! at that time 
was thirty-nine years; denies that three-fourths of such 
alleged net value of said policy, applied and taken as a net 
single premium for temporary insuranee for the amount 
written therein, would have purchased or that said Samuel 
E. Wall was on account thereof, as alleged, entitled to a 
temporary insurance for said amount for a term expiring 
August 30th, 1886, and denies that said policy was kept or 
continued in force or effect under or by reason of any 
statute of the State of Missouri or in any other manner 
after said L5th day of December, 1883. 

Defendant further denies that notice of the death of said 
Samuel E. Wall was duly received by defendant, or that 
any proofs of the death of said Wall have ever been fur- 
nished to defendant, or that it has in any manner waived 
the proofs, formal or other, required by said policy, or 
has waived any requirement of said policy whatever, and 
denies that either plaintiff or said Samuel E. Wall have 
fully complied with all the conditions of said policy and 
contract on their respective parts, and on the contrary 
thereof avers that by reason of the non-payment of the 
annual premium due and payable under said policy on or 
before December 15th, 1883, and under the provisions 
of said policy the same was forfeited and defendant was 
after said date relieved from all obligations thereunder. 

Defendant further denies knowledge or information suf- 
ficient to form a belief whether the plaintiff in this action 
was the wife or is the widow of said Samuel E. Wall, and 
denies that said defendant is indebted to plaintiff in any 
sum or on any account whatever. 


Following is a copy of plaintiff's motion to strike out the 
portions of defendant’s answer to the second count of said 
petition, which was sustained by said court as above 
stated :— — 
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Alice L. Wall, Plaintiff, ) 


2 No. 1875. 


Equitable Life Assurance Society of the 
United States, Defendant. 


The said plaintiff comes now and moves the court to 
strike out all those portions of the defendant's answer em- 
braced in bracket No. 1, being all the matter on lines 15 to 
22, both inclusive, on page 6 of said answer, which is in 
words and figures as follows: — 

‘© And defendant avers that the said contract of defend- 
ant being so by it executed and so by it to be performed in 
the State of New York was a contrac! under and to be 
construed and governed by the laws of the said State of New 
York and not hy the laws of any other State, nor was nor 
is said contract or defendant’s obligation thereunder within 
the purview of any law of the State of Missouri touching 
policies of insurance on life nor subject to be modified or 
affected thereby.’’ 


And in bracket No. 2, being all the matter on page 7, from 
line 17 to the end; all of page 8, and on page 9 from line 
one to line 5, both inclusive, which is in words and figures 
as follows : — 


Defendant further states that amoung other statements and 
answers wrilten on said application was one by which said 
Samuel EH. Wall did, in consideration of the agreements 
contained in the policy thereby applied for, to wit, in the 
said policy of insurance executed by this defendant as 
aforesaid, under date of December 23d, 1880 (being the 
agreement in said policy hereinafter fully set forth, provid- 
ing for paid up insurance in the event of the surrender of 
the policy at certain periods and under certain conditions 
specified), waive and relinguish all right or claim to any 
other surrender value than that so provided, whether re- 
quired by a statute of uny State or not. | 

Defendant further states that the said agreement last 
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above mentioned and contained in said policy and in con- 
sideration of which agreement said Samuel E. Wall so 
waived and relinquished as aforesaid all right or claim to 
any other surrender value than that so provided, was in the 
words following, to wit: — 

** And, further, that if premiums upon this policy for 
not less than three complete years of assurance shall have 
been duly received by said sociely, and this policy should 
thereafter become void in consequence of default in pay- 
ment of a subsequent premium, said society will issue in lieu 
of such policy a new paid-up policy, without participation in 
profits in favor of said Alice L. Wall, if living, and, if not 
living, to the children of said Samuel FE. Wall or their 
guardian for their use; or, if there be no children surviv- 
ing then to the executors, administrators, or assigns of 
said Samuel E. Wall for the entire amount which the full 
reserve on this policy according to the present legal standard 
of the State of New York will then purchase as a single 
premium calculated by the regular table for single-premium 
policies now published and in use by the society; provided, 
however, that this policy shall be surrendered duly receipted 
within six months of the date of default in payment of pre- 
mium as mentioned above.’’ 

And defendant avers that even if said policy of insur- 
ance and this defendant’s contract therein or obligation 
thereunder had otherwise been within the purview of or sub- 


ject to be modified or affected by any provision of any 


law of the State of Missouri touching policies of insurance 
on life (which defendant denies), yet, by reason of the 
premises the plaintiff is estopped from claiming the benefit 
of any provision of any law of the State of Missouri, if any 
such there be, for any other or different surrender value or 
upon any other or different conditions from those in said 
policy stipulated for as aboveyset forth, and further avers 
that said policy of insurance has never been surrendered or 
offered to be surrendered to this defendant ; 


And for grounds assign : — 


1. That the matter No. 1 is a mere conclusion of law, 
and as such is incorrect, as upon the allegation of the peti- 
tion and the admissions contained in said answer the policy 
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sued on was subject to the provisions of the Missouri stat- 
ute referred to. 

2. That the matters embraced in said bracket No. 2 con- 
stitute no defense herein. 

3. That said alleged waiver ie void because contrary to 
public policy and to the policy and laws of this State, and 
is forbidden and declared null by the statutes of this State, 
to all of which the said policy was subject. 


The opinion of the court sustaining said motion is in 
words and figures following (Pr. Rece., pp. 28-30). It is 
reported under the name of Wall v. Equitable Life, etc., 
32 Federal Reporter, 273. 


Opinion. 
Brewer, C. J.: 

This case is submitted on a motion to strike out parts of 
the answer. Involved in this motion are two questions: 
First. Is the contract sued on governed and to be construed 
by the laws of the State of New York or by the laws of the 
State of Missouri? Second. If subject to the laws of 
Missouri, is the stipulation in respect to forfeiture legal 
and binding as a waiver of the provisions of the Missouri 
statutes? In respect to the first question these, I think, 
must be taken as the accepted facts: The defendant is a 
New York corporation, doing business in the State of 
Missouri. The insured was a citizen and resident of Mis- 
souri, and made his application here, which was forwarded 
to New York. The application was accepted, the policy 
fully prepared and sigued in that State, and sent to Mis- 
souri and delivered to the applicant here. By the terms of 
the policy all premiums are payable at the defendant’s 
office in New York. If the sum insured should become pay- 
able the payment is to be made at its office in New York. 
None of the terms of the policy can bé modified except by 
one of the four general officers of the society, and no modifi- 
cation is claimed. Under these facts I have little doubt as 
to the true answer to be made to this first question. In 
White v. Insurance Company, 4 Dillon, 177, it was held 
that the act of the Legislature of the State of Missouri of 
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March 23, 1874, in respect to policies of life insurance ex- 
tends to all policies delivered in this State after the act 
went into effect. That was a suit against a foreiga insur- 
ance company doing business in this State. In Fletcher v. 
New York Insurance Company, 13 Fed. Rep., 526, it was 
held that a foreign insurance company cannot withdraw 
itself from the operation of the statutes of a State in which 
it does business by the insertion of clauses in its pelicies. 
That was a case in which the defendant company insisted 
that by virtue of certain clauses in the application the con- 
tract was to be finally and fully executed in New York. 
In his opinion, an opinion concurred in by the Circuit Judge 
McCrary, Jadge Treat uses this language: ‘* The defendant 
corporation, having been permitted to do business in Mis- 
sonri under the statutes of the latter, was bound by all the 
provisions of those statutes, and could not by the insertion 
of any of the many clauses of its forms of application, etc., 
withdraw itself from the obligatory force of the statute. 
The contract of insurance, therefore, is a Missouri coutract, 
and subject to the local law.’’ This case was taken to the 
Supreme Court of the United States, and is reported —117 
U.S. 519. The case was there decided upon a different 
question, but in the statement of facts, which, as it appears, 
was prepared by the justice writing the opinion, appears 
this language: ** The company is a corporation, under the 
laws of New York, but it also transacts business in Missouri 
through agents residing there, and of course, with reference 
to the business done in that State, is subject to its laws.’’ 
In view of these authorities and considering the reasoning 
of Judge Treat in the opinion above referred to, I deem it 
unnecessary to discuss this question further, and simply 
hold that the Missouri statute controls. See also Ehrman 
v. Insurance Company, 1 McCrary, 123: Jn re Insurance 
Company, 22 Fed. Rep., 109; Paal v. Virginia, 8 Wallace, 
168. 

In respect to the second question the following are the 
two sections of the statutes which are applicable: — 

Section 5983, 2 R. Stat.: ** No policy of insurance on 
life hereafterissued by any life insurance company authorized 
to do business in this State on and «fter the first day of 
August, A. D. 1879, shall, after payment upon it of two 


2u 


ll 


- cement tie 
pene ac tnetier-vedadersnewermnne Naw Aisa SS eT 


5 pete he A EE LEN LORI I a OE RIE EEE 


ee es ~ nnn 


18 THE EQ. L. A88. SOC, OF THE U. 8., PLTFF. IN ERROR, 


full annual premiums, be forfeited or become void by 
reason of the non-payment of premium thereon, but it shall 
be subject to the following rules of commutation, to wit.’” 
Then follows a statement of the mode of computing the 
amount payable in such case. 

Section 5985. ‘* If the death of the insured occur within 
the term of temporary insurance covered by the value or 
the policy as determined in section five thousand nine 
hundred and eighty-three, and if no condition of the in- 
surance other than the payment of premiums shall have 
been violated by the insured, the company shall be bound 
to pay the umount of the policy the same as if there had 
been no default in the payment of premium, any thing in 
the policy to the contrary notwithstanding.’’ Now, in the 
policy sued on there is a non-forfeiture clause, but contain- 
ing a different provision, and it is alleged that in the appli- 
cation the insured waived and relinquished all right or claim 
to any other surrender value than that provided in the 
policy, whether required by the statute of the State or not. 
This is the doubtful question. It is strenuously insisted by 
the defendant that the statute of Missouri neither forbids 
nor declares null nor mukes anywise illegal such a waiver 
asthe one in question; that it merely gives a right of 
privilege te the insured, which, like any other personal 
right or privilege, he may, for sufficient consideration, 
waive, and that such a waiver, not being forbidden by the 
statute, is not contrary to public policy in any such sense as 
that the court should refuse to enforce it. Back of this 
argument and strongly supporting it is that liberty of con- 
tract which courts ure so strenuous touphold. WhileIam 
constrained to hold adversely to the defendant, it is with 
grave doubts as to the correctness of my conclusion. In 
the first place, a technical argument can be made on the 
language of the statute., It says. that the value of the 
policy shall be determined in a certain way, and then that 
if the death of the insured occur during the term of tem- 
porary insurance covered by the value of the policy thus 
determined the company shall be bound to pay the amount 
of the policy, ‘‘ any thing in the policy to the contrary not- 
withstanding.’’ This language is broad enough to include 
a waiyer, and may be construed as meaning that no stipu- 
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lation, no waiver, no agreement for a different forfeiture — 
in fact, nothing that a party can put into -a policy — shall 
defext the rizht to recover the full amount if death occurs 

during this time of temporary insurance. Of course, this 
is a purely technical construction of the statute, and I am 
disposed to rest my conclusion more upon the matter of 
public policy ; and here the history of insurance must be 
taken into consideration. It is notorious that many insurance 
companies were rigorous in insisting upon forfeiture, some- 
times under very inequitable circumstances, and there was 
no little public clamor by reason thereof. Such clamor 
prompted many legislatures to interfere and seek by legis- 
lation to protect what they supposed the rights of the 
insured. Such seems to have been the thought of the Mis- 
souri legislature, and it evidently intended by its legisla- 
tion to previde a fixed and absolute rule, applicable to all 
cases — absolute and universal — because if it applied only 
in cases in which the policies were silent, or if it could be 
waived or changed, a child can see that it would protect 
only so fur as the insurance companies were willing. So, 
although no words of penalty are attached, no express 
denial of the right to waive —in fact, no words of negation 
in any direction — vet it seems to me fair to say that the 
affirmative language of this statute discloses a public policy 
which no court ought to question or refuse to enforce. 
R. R. Co. v. Peavy, 29 Kan., 169. The legislature has, 
by this language, declared a rule in respect to forfeitures in 
life insurance policies. It has thus established the policy 
which it believes should obtain in this State, and though 
sitting ow the Federal bench, it is my duty to administer 
the laws of this State in the spirit in which they were 
enacted, and to uphold both their letter and their spirit. 
Itis voluntary with any foreign insurance company whether 
it shall come into this State to transact business. Coming 
in, it should be willing to comply with all the statutes as to 
all business arising within this State, an: no court, least of 
all» Federal court, should hasten to release it from this 
obligation. From these views and with this feeling [am 
constrained, though with grave doubts, to sustain the mo- 
tion to strike out. eis 
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Testimony at the trial. 


Following is the testimony which was offered by plaintiff ¢ 
at the trial of said cause on January 12, 1888, together with 
the objections made to parts thereof by defendant, and 
overruled by the court, and defendant’s exceptions to said 
rulings (Pr. Rec., pp. 35-40). 


Thereupon said plaintiffs, to sustain the issues on their 
part, to wit, the issues presented by the second count of 
stid petition and defendunt’s answer thereto, offered the 
following: testimony : — 


(1.) Au application in writing and print addressed to the 
Equitable Life Assurance Society of the United States, to 
wit, this defendant, and dated at Windsor, Missouri, Decem- 
ber 15th, 1880, signed by Alice Lenora Wall as the person 
for whose benefit such assurance was applied, and by Samuel 
Everett Wall as the person whose life was to be assured, 
being an application for a policy of assurance on the life of 
said Samuel E. Wall for $5,000, premium payable annually. 

It was admitted and agreed by both parties that said 
paper. was the original application made to this defendant 
by Samuel E. Wall, named as the assured in the policy 
here sued on, ana by Alice L. Wall, his wife, one of the 
plaintiffs herein, and by them signed, and that said paper 
is the application referred to in the policy sued on and in 
the pleadings in thie cause as being a part thereof. 

It is agreed by the parties to this cause that said appli- 
cation contained, among other printed questions to be an- 
swered by the person making said application aud for whose 
benefit the assurance was to be effected by the policy ap- 
plied for, the following question, to wit :— 

‘© 27. Does the person for whose benefit the assurance 
is effected, in consideration of the agreements contained in 
the policy hereby applied for (providing for paid-up insur- 
ance in the event of surrender of the policy at certain per- 
iods and under certain conditions specified), waive and 
relinquish all right or claim to any other surrender value 
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than that so provided, whether required by a ‘statute of 
any State or not?’’ | 

It is further agreed that in said application the said 
question above set forth was answered by the word ‘+ Yes ”’ 
written against the same. 

Also that the said application contained the following 
further statement over the signatures of the said Alice 
Lenora Wall, plaintiff herein, and said Samuel Ewerett 
Wall — that is to say: ** It is hereby declared and agreed 
that all the <tatements and answers written on this appli- 
cation are warranted to be true and are offered to the so- 
ciety as a consideration of the contract, which shall not 
take effect until the first premium shall have been aetualby 
paid during the life of the person herein proposed for as- 
surance.”’ 

(2) The policy sued on in this case and filed with the 
petition therein, a copy of which policy is «as follows, in- 
cluding the provisions and requirements referred to and 
printed on the back of sail policy as part thereof :— 

The Equitable Life Assurance Society of the United 
States, 

Premium $136.25. Amount, $5,000. 
Age, 36. No. 227,711. 
120 Broadway, New York, 

In consideration of the application of this policy of in- 
surance and of each of the statements made therein ; 

Aud in further consideration of the payment of the sum 
of one hundred and thirty-six dollars and twenty-five cents 
at the office of the society in the city of New York, at the 
date hereof, the receipt whereof is hereby acknowledged, 
and of the annual pryment of one hundred and thirtv-six 
dollars and twentv-five cents, to be made at the said office 
on or before the fifteenth day of December in évery year 
during the continuance of this contract — 

Does promise to pay to Alice L. Wall, wife of Samuel E. 
Wall, for her sole use, if living, in conformity with the 
statutes, and if not living, to the surviving children of said 
Samuel E. Wall, or their guardian for their use; or if 
there be nosuch children surviving, then to the executors, 
administrators, or assigns of siid Simuel E. Wall, the sum 
of five thousand dollars (any indebtedness to the society 
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on account of this contract to be first deducted therefrom ) 
at the office of the society in the city of New York, within 
sixty days after satisfactory proofs of the death of said 
Samuel E. Wall, of Windsor, in the county of Henrv, 
State of Missouri, shall have been furnished to the society 
atits said office. | 

And the said society does hereby further promiseand agree 
that after three years from the date hereof the only condi- 
tions which shall be binding upon the holder of this policy are 
that he shall pay the premiums at the times and place and 
in the manner herein stipulated, and that the regulations of 
the society as to age, residence, travel, occupation © and 
employments shall be observed, and that in all other re- 
spects, after the expiration of said three years, the liability 
of the said society under this policy shall not be disputed. 

And, further, that if the premiums upon this policy for 
not less than three complete years of assurance shall have 
been duly received by said society and this policy should 
thereafter become void in consequence of default of pay- 
ment of a subsequent premium, said society will issue, in 
lieu of such policv, a new paid-up policy, without partici- 
pation in profits, in favor of said Alice L. Wall, if living, 
and if not living, to the children of said Samuel E. Wall, 
or their guardian for their use; or if there be no children 
surviving, then to the executors, administrators, or assigns 
of said Samuel E. Wall for the entire amount which the full 
reserve on this policy, according to the present legal stand- 
ard of the Stute of New York, will then purchase as a 
single premium, calculated by the regular table for single- 
premium policies now published and in use by the society: 
Provided, however, that this policy shall be ‘surrendered, 
duly receipted, within six months of the date of default in 
payment of premium, as mentioned above. 

This policy is issued and accepted upon the condition 
that the provisions and requirements printed or written by 
the society upon the back of this policy are accepted by the 
ussured as part of this contract as fully as if they were re- 
cited at length over the signatures hereto affixed. 

In witness whereof the Equitable Life Assurance Society 
of the United States has caused this policy to be signed by 
its:president and secretary, at the office in the city of New 
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York, the twenty-third day of December, A. D. one thou- 
sand eight hundred and eighty. 


( Signed ) | G. W. PHILLIPS, 
Acting President. 
( Signed ) W. ALEXANDER, 
For a wife. Secretary. 
G. 80. 


No person except the president, vice-president, actuary, 
secretary or assistant secretary is authorized to make, 
alter or discharge contracts or waive forfeitures. 


The provisions and requirements in said policy referred 
to as printed upon the back thereof, so far as material or 
read in evidence in this cause, were the following: — 


‘¢4. All premiums are due in the city of New York at 
the date named in the policy; but at the pleasure of the 
society, suitable persons may be authorized to receive such 
payments at other places, but only on the production of ° 
the society’s receipt therefor, signed by the president, vice- 
president, actuary, secretary or assistant secretary, and 
countersigned by the person to whom the payment. is 
made. No payment made to any person, except in exchange 
for such receipt, will be recognized by the society. All 
premiums are considered payable annually in «advance. 
When the premium is made payable in semi-annual or quar- 
terly installments, that part of the year’s premium, if any, 
which remains unpaid at the maturity of this contract, 
shall be regarded as an indebtedness to the society on ac- 
count of this contract and shall be deducted from the 
amount of the claim; and if any premium or installment 
of a premium on this policy shall not be paid when due, 
this policy shall be void; nevertheless, nothing herein shall 
be construed to deprive the holder of this policy of the 
privilege to demand and receive paid-up insurance in ac- 
cordance with the agreement contained in this policy. 

‘¢5. The contract between the parties hereto is com- 
pletely set forth in this policy and the application there- 
fore, taken together, and none of its terms can be modified, 
nor any forfeiture under it waived except by an agreement 
in writing, signed by the president, vice-president, actuary, 
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secretary or assistant secretary of the society, whose 
authority for this purpose will not be delegated. ‘at 


(3) Receipts from the Equitable Life Assurance Society, 
defendant herein, for the annual premium due and payable 
on said policy in December, 1881, and December, 1882, 
the payment of which premiums respectively at said dates 
was admitted by the defendant. 


(4) A notice from the defendant company to Samuel E- 


‘Wall, dated November —, 1883, that the annual premium 


on said policy for the year 1883, would be due and payable 
on December 15, 1883, as provided for in said policy, the 
gross amount of said premium being one hundred and 
thirty-six dollars and twenty-five cents, less dividend of 
twenty dollars and seventy-four cents, the net amount of 
said premiums pavable December 15th, 1883, leaving on» 
hundred and fifteen dollars and fifty-one cents, which notice 
it was xdmitted by defendant was sent by it to sxid Samuel 
E. Wall at the date thereof. 


(5\ A letter dated St. Louis, January 30th, 1884, to 
the plaintiff from J. S. Kendrick, who is admitted by the 
defendant to have been its agent at St. Louis at said date, 
which letter is as follows : — 

‘* St. Louis, Jan’y 30th, 1884. 
Mrs. S. E. Wall, Henrietta, Mo. 

Dear Madam: Your letter of the 28th inst. received. 
Mr. J. M. Wall has advised me of the death of your hus- 
band, and I have written the society submitting the facts. 
What action they will take I do not know, but I am sure 
they will do what they believe to be best. I will advise 
you when I hear from the society. 

Yours resp’y, 
(Signed ) J.S. Kenpricx.”’ 

(6) A letter to plaintiff dated St. Louis, February 12th, 


1884, also from J. 5. Kendrick, admitted by the defendant 
to have been its ugent at anid date, which is «us follows: — 


“St. Louis, Feb’y 12th, 1884. 
Mrs. S. E. Wall, Henrietta, Mo. 
Dear Madam: The society informs me that the com- 
mittee on claims have duly considered the correspondence 


* 
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relating to policy No. 277,711, and say: ‘* While not 
recognizing any claim whatever under the policy, we are 
disposed to act with liberality and treat it in a moral light, 
and in keeping therewith we are ready to allow the value of 
the paid-up policy apptied for by Mr. Wall during his life- 
time, the details of which, we presume, were not consum- 
mated by him on account of his illness, The value of the 
paid-up policy was $366, and if the beneficiary is ready to 
accept the offer you may furnish blank proofs, and upon 
their receipt, if satisfactory, we will pay the amount im- 
mediately. 7 
Please let me know your decision. 
Y’rs resp’y, 
(Signed ) J. S. Kenprickx, Cashier. 


(7.) Deposition ot plaintiff, Alice Z. Clements, as {ol- 
lows :— 

‘* My name is Alice L. Clements. I was married to Hen- 
ry Q. Clements on the 24th dav of July, 1887, at Johnson 
county, Missouri. Previous to my marriage with said Cle- 
ments I was the widow of Samuel E. Wall. I was married 
to Samuel E. Wall on the Ist day of October, 1868, at the 
county of Pettis, in the State of Missouri. Said Samuel 
E:. Wall was the identical person whose life was insured by 
the Equitable Life Assurance Society of the United States, 
by its policy dated December 23d, 1880, for the sum of five 
thousand dollars. Said Samuel E. Wall died on the 21st 
day of January, 1884. He was taken sick on the 6th day 
of Dec., 1883. -Said Samuel E. Wall at the time of his 
death was 39 years of age, The cause of his death, as affi- 
ant believes, was caturrhal bronchitis, resulting in pyemia, 
and this affiant is the identical person named in said policy 
as beneficiary. 

( Signed ) Avice L. CLEMENTS. 


Defendant objected to so much of said deposition as 


‘tended to show the age of Samuel E. Wall at the time of 


his death, as immaterial and incompetent ; which objection 

wus overruled by the court, and the court admitted all of 

said deporition. The defendant then and there excepted. 
Also the deposition of J. F’. Rohinson, as follows: — 
‘My name is J. F. Robinson. I am a practicing physi- 
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cian, and was engaged in tht busrness in January, 1884. 
I wus well acqiiainted with Samuel E. Wall and with Alice 
L. Wall, his wife. I attended said Samuel E. Wall us his 
physician in his last illness. 

Said Samuel E. Wall died on the 21st day of January, 
1884. ‘The cause of his death was c:tarrhal bronchitis, re- 
sulting in pyemia. 

(Signed ) J. F. Roprnson, M. D.”’ 


(8) Pleintiff then and there offered testimony tending to 
show the truth of the following allegations contained in the 
petition and each of them —that is to say : — 

That said Samuel E. Wall paid the annual premiums on 
the said policy for the years 1881 and 1882 when due, in 
addition to the premium paid at the time said policy was 
issued, making three full annual payments of premiums; 
that by virtue of said three payments the said policy on 
said 15th day of December, 1883, had acquired a net value 
and was to said defendant worth the sum of $161.05, as 
computed by the American experience table of mortality, 
with four and one-half per cent. per annum interest; that 
neither the said Samuel E. Wall nor the plaintiff were at 
that time indebted to the defendant on account of any past 
premiums on said policy nor on anv other account; that 
the uge of said Samuel E. Wall at that time was thirty-nine 
yeurs; that three-fourths of such net value of said policy, 
applied and taken as a uet single premium for temporary 
insurance for the amount written in said policy, entitled 
said Samuel E. Wall to a temporary insurance for said 
amount for the term expiring on the 30th day of August, 
1886, under the rule set forth in section 5983 of the Revised 
Statutes of Missouri of 1879. 


Defendant’s counsel admitted that the testimony offered 
by plaintiffs in support of said several allegations 
did tend to show and establish the same, and _ if 
received would sufficiently prove said allegations to 
be true, but defendant objected to the admission 
of any testimony tending to show the net value of said 
policy on December 15th, 1883, as computed by the Ameri- 
can experience table of mortality, with four and one-half 
per cent. per annum interest, or as computed in accordance 
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with the said statute of Missouri; also to any evidence as 
to the age of said Samuel E. Wall at the time of his death ; 
also to any evidence tending to show that three-fourths of 
the net value of suid policy, computed as above stated and 
taken as a net single premium, would purchase or pay for 
a temporary insurance for said amount for anv or what 
period. All said objections are on the ground tbat the 
said testimony offered by plaintiff was immaterial, irrele- 
vant, and incompetent under the terms and conditions of 
the policy stied on in this case, because said policy is to be 
construed by the law of the State of New York, and also 
because in and by the application for said policy said plaint- 
iff waived the benefit of any provisions of any statute of 
Missouri. 

All of said objections were then and there overruled bY 
the court-and all of the said testimony so offered by the 
plaintiff was then and there aamitted against defendant’$ 
objections; to which ruling and action of the court said 
detendant then and there excepted. 


This was all the testimony offered by said plaintiffs to 
support the issues on their part. 
No testimony was offered by the defendant at said trial. 


Declarations of law prayed for by defendant and refused. 


Thereupon the defendant prayed the court to grant the 
following instructions or declarations of law in said causes 
that is to say (Pr. Rec. p. 41): — 


Henry Q. Clements and Alice ) 
L. Clements, Plaintiffs, | 


vs. No. 1296. Law Cases. 


The Equitable Life Assurance 
Society of the United 
States, Defendant. 


1. Defendant prays the court, in the above entitled cause, 


to declare the law as follows: — 
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That under the terms.and conditions of the policy sued 


ob in this case the contract of assurance in and by said 
policy made by the defendant is a contract governed and to 
be construed by the laws of the State of New York and is 
not to be governed or to be construed by the laws of ‘the 
State of Missouri. 


2. Defendant prays the court in the above entitled cause 
to declare the law to be that on the pleadings and evidence 
the plaintiff is not entitled to recover any thing upon the 
second count in the petition herein. 


8. Defendant in the above entitled cause prays the court 
to declare the law as follows :— 

That the following condition and provision contained in 
the policy herein sued ou, namely :-— 

«‘ And, further, thatif premiums upon this policy for not 
less than three complete years of assurance shall have been 
duly weeeived by said society, and this policy should there- 
after become void in consequence of the default in payment 
of any subsequent premium, said society will issue in lieu 
of said policy asingle paid-up policy, without participation 
in profits, in favor of said Alice L. Wall, if living, and if 
not living, to the children of said Samuel E. Wall or their 
guardian for their use, or if there be no children surviving, 
then to the executors, administrators, or assigns of said 
Samuel E. Wall for the entire amount which the full re- 
serve on this policy, according to the present legal stand- 
ard of the State of New York, will then purchase as a single 
premium, calculated by the regular table for single premi- 
um policies now published and in use by the society: Pro- 
vided, however, That this policy shall be surrendered, «duly 
receipted, within six months of the date of default in pay- 
ment of premium, as mentioned above,’’ was and is a valid 
condition of said policy, binding upon the assured therein, 
and that said condition was not nor is modified or abro- 
gated by any luw of the State of Missouri in force at the 
date of said policy. 


4. The defendant in the above entitled cause usks the 


court to declare the law as follows : — 


if the court, sittiig as a jury, shall find from the evidence: 


that the policy herein suel.on was issued by the defendant 
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upon and in pursuance of an upplication in writing therefor, 
signed by Samuel E. Wall, the assured thereiu, and Alice 
Lenora Wall, plaintiff in this suit; and shall further tind 
from the evidenve that in said application, so signed) by 
them, was contained, «mong other things, the following 
question : — 

‘* Does the person, in consideration of the agreements 
contained in the policy hereby applied for (providing for 
paid-up insurance in the event of surrender of the policy at 
certain periods and under certain conditions specified), 
waive and relinquish all right or claim to any other surrender 
value than that so provided, whether required by a statute 
of any State or not? ”’ 

And the court, sitting as a jury, shall further find that to 
suid question, so contained in said application, the answer 
‘* Yes’”’ was written therein over said signature to said ap- 
plication ; 

And the court, sitting as a jury, shall further find that 
s#id application, 30 signed as aforesaid, further contained 
the following statements, to wit: ** Itis hereby declared 
and agreed that all the statements and answers written on 
this application are warranted to be true and are offered to 
the society as a consideration of the contract, which shall 
not take effect until the first premium shall have been actu- 
ally paid during the life of the person herein proposed for 
assurance ;”’ 

And if the court, sitting as a jury, shall further find that 
suid application, so signed and containing the statements 
above mentioned, was by said plaintiff or her consent de- 
livered to the defendant as and for the application of said 
policy and that said policy herein sued on was issued by 
the defendant upon the faith and in pursuance of said ap- 
plicarion — 

Then the court declares the law to be that said Alice L. 
Clements (formerly Wall), plaintiff herein, did thereby. 
waive and relinquish any benefit of or claim against this’ 
defendant under said policy based or which might be based 
upon any provisions of any statute of the State of Mis- 
souri substantially differing from or inconsistent with the 
agreements contained in the policy herein sued on in re- 
spect of the terms upon which, in case of default im pay- 
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ment of premium, the said beneficiary would be entitled to 
a new paid-up policy; and in such case, if the court, sit- 
ting as a jury, shall further find that an annual premium 
on said policy became payable to defendant under the terms 
thereof on the 15th day of December, 1883, and that such 
premium was not paid as by said policy provided for; and 
shall further find that the policy herein sued on was not 
surrendered to the defendant, and that no offer was made 
by said plaintiff to surrender the same within six months 
from the date of said default in payment of said premium, 
then the plaintiff is not entitled to recover any thing in this 


action. 


Each and all of said instructions or declarations of law so 
asked for by defendant were by the court refused; to 
which action of the court in refusing said instructions and 
each of them said defendants then and there excepted. 

Thereupon said cause was submitted, and the court, sit- 
ting as a jury, rendered its verdict in favor of plaintiff and 
against, defendant, and assessed the damages in favor of 
plaintiff in the sum of $6,125, being the amount insured in 
said policy, to wit, $5,000, together with interest at the 
rate of 6% per annum from sixty days after February 12th, 
1884, the date of defendant’s refusal to pay said loss. 


Defendant’ s mution for a new trial. 

On the same day defendant filed and submitted its mo- 
tion for a new trial of said cause, which was in the words 
and figures following (Pr. Rec., p. 43):— 


Now comes said defendant and moves the court to set 
aside the verdict rendered in favor of said plaintiffs by the 
court, sitting as a jury, in the above entitled cause, and to 
grant defendant a new trial in said cause for the reasons 
following : — 

Because the court erred at the trial of said cause in 
admitting, «gainst defendant’s objection, immaterial, 
irrelevant and incompetent testimony offered by the said 
plaintiffs. 
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Because the court erred at said trial in refusing preper 
instructions or declarations of law prayed for by defend- 
ant. 

Because upon the pleadings and evidence in said cause. 
the verdict should have been for the defendant. 

Because there was no testimony offered by plaintiff tend- 
ing to show that the annual premium due on December 
15th, 1883, under the terms of the policy sued on, was paid 
or tendered as provided for by said policy ; nor was any 
testimony offered by plaintiffs tending to show that the 
plaintiff, Alice L. Clements (formerly Wall), beneticiary 
therein, at any time complied with the conditions prescrib- 
ed in said policy, in case of a default of payment of any 
annual premium, with respect to obtaining « paid-up policy. 

Because it appeared from plaintiff's own testimony that 
under the terms of the policy sued on said plaintiff, Alicé 
L. Clements, at and before the death of said Samuel E. 
Wall, had forfeited all right under said policy to recover 
the amount insured thereby or any part thereof, und that 
this defendant was not liable in this action for any sum 
under or by reason of 1ts covenants in this policy. 


Which motion was then and there overruled by the court, 
the defendant then and there duly excepting. 


Thereupon and on the same day, defendant sued out its 
writ of error from this court, supersedeas bond in the sum 
of $13,000 was filed and approved, citation issued and due 
service thereof acknowledged on said day by said defend- 
ants in error. 
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SPECIFICATION OF ERRORS RELIED ON. 


Following is a specification of the several errors com- 
mitted by the court below which ure asserted and intended 
to be urged by plaintiff in error in this court, namely: 


The said Cireuit Court erred — 


1. In sustaining the motion of plaintiff below to strike 
out certaim portions of defendant’s answer to plaintitf's 
amended petition: being the portions of said answer which 


are set forth in said motion, on pages 32-3 of the printed 


record in this cause, and which are printed in italics in the 
copy of the answer to the second count of said petition on 
pages 10-12, supra, to which reference is made : 


2. In admitting, against the defendant’s objection and 
exception, so much of the deposition of the plaintiff Alice 
L. Clements, as tended to show that Samuel E. Wall at the 
time of his death was 39 years of age: said testimony being 
immaterial and incompetent. Said deposition is given on 
page 39 of the printed record and is copied in full on page 
25, supra, to which reference is made: 


3. In admitting, against the objection and exception of 
defendant, the testimony offered by plaintiff tending to 
show the net value, on December 15, 1883, of the policy 
sued on as computed by the American experience table of 
mortality, with four and a half per cent. interest per annum, 
or as computed in accordance with Section 5983 of the 
Revised Statutes of Missouri, 1879: also all testimony 
offered by plaintiff as to the age of Samuel E. Wall at the 
time of his death: also all testimony offered by plaint- 
iff tending to show that three-fourths of the net value of 
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said policy computed as above stated and taken as a net 
single annual premium, would purchase or pay for a tem- 
porary insurance for the sum of $5,000, being the amount 
written in said policy, for any or what period: all said ob- 
jections being on the ground that the said testimony was 
immaterial, irrelevant and incompetent under the terms and 
conditions of the policy sued on because said policy is to be 
construed by the law of the State of New York, and also 
because in and by the application for said policy said 
plaintiff waived the benefit of any provisions of any statute 
of Missouri. 

The testimony last mentioned is given on page 40 of the 
printed record and is also copied in full in this statement 
on page 26 supra, to which reference is here made for the 
same. 


4. In refusing, at the trial of said cause, to grant the 
several instructions or declarations of law asked by the de- 
fendant, and each of them: being the several instructions 
numbered respectively 1, 2, 3 and 4, hereinbefore set out 
at large on pages 27 to 30 supra, to which reference is made 
for the same. 


5. In overruling the defendant’s motion for a new trial 
of said cause, filed and submitted on the same day when the 
verdict for plaintiff was rendered : which motion is herein- 
before set out at large, on pages 30-31 supra, to which re- 
ference is here made for the same. 

3H 


he 


34 THE EQ. L. ASS. SOC. OF THE U. S., PLTFF. IN ERROR, 


ARGUMENT FOR PLAINTIFF IN ERROR. 


This case turns upon two questions of law, already 
stated supra, p. 3. Both were decided in the Circuit 
Court adversely to the defendant below, in the rulings here 
wssigned for error. 

In effect, the decision of the circuit judge sustaining 
plaintiff ’s motion to strike out certain parts of defendant’s 
answer, was alone decisive of the cause, the exceptions 
taken at the trial being intended to preserve in the 
record and present clearly to this court the two ultimate 
questions referred to. These are: — 


1. Whether the policy here sued on is a contract gov- 
erned and to be construed by the laws of the State of New 
York or by the laws of the State of Missouri? 


2. If by the laws of Missouri, then are the stipulations in 
said policy and the application therefor, in respect of for- 
feiture, valid and binding on plaintiff as a waiver of the 
provisions of section 5983 of the Missouri statute ? 


If either of these questions was erroneously decided in 
favor of the plaintiff below, the judgment should be re- 
versed. 

For if it be held that said policy was a contract governed 
and to be construed by the laws of New York, and not by 
section 5983 of the Missouri statute, then, under the facts 
admitted and! the express stipulation of the policy in the 
event of default in payment of an annual premium, the 
plaintiff was not entitled to recover. 

And although it were held that said contract was gov- 
erned and to be construed by the laws of Missouri, yet if 
it be also held that the express agreement in said policy 
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and application therefor (mude part thereof) waiving all 
right or claim to paid-up insurance other than that pro- 
vided for in the policy whether required by a statute of any 
State or not, was valid and binding on said plaintiff, then 
also plaintiff was not entitled to recover. 


It is contended for plaintiff in error that the Circuit 
Court erred in deciding each of said questions adversely to 
the defendant below: in support of which, the following 
considerations are submitted. 


I. 


Upon the pleadings and proof, the policy here sued on 
was a contract governed and to be construed by the laws of 
the State of New York, and not by the laws of the State of 
Missouri. ; 


From the pleadings and proof, the following material 
facts appear :— 


1. The plaintiff in error isa life insurance corporation, 
organized under the laws of the State of New York, having 
its chief office in the city of New York in said State. 


2. The policy sued on was completely executed by 
plaintiff in error at said city of New York, in pursuance of 
a written application therefor signed by Samuel E. Wall, 
the assured, and the plaintiff Alice L. Clements (formerly 
Wall), then his wife, both of whom were residents of Mis- 
souri; and after being so executed in New York was, at 
their request, transmitted and delivered to said Samuel E. 
Wall in Missouri. 


3. By the express terms of said contract said application 
was made part thereof, all statements and answers therein 
being warranted true and offered to said society as a con- 
sideration therefor. 

In and by said application it was stated that said Alice 
L. Wall, in consideration of the agreements contained in 
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said policy, providing for paid-up insurance in the event of 

the surrender of the policy at certain periods and under ; 
certain conditions therein specified, did *‘waive and relin- \ 
quish all right or claim to any other surrender value than 
that so provided, whether required by a statute of any State 
or not.”’ 

4. Among other express provisions of said policy were 
the following: — 

That all premiums should be payable at the society’s 
office in the city of New York; but at the pleasure of the 
society, suitable persons might be authorized to receive 
such payments at other places, but only on producing the 
society’s receipt therefor signed by some one of certain 
designated officers thereof, and countersigned by the person 
to whom such payment was made, and no payment made to 
any person except in exchange for such receipt to be valid. 

That if the sum insured thereby should become payable to 
the beneficiaries therein, said society would pay the same at 
its office in the city of New York, within the period and upon 
the conditions stated : provided that if the premiums thereon = 

: for not less than three complete years of assurance should be 
duly received by suid society, and said policy should there- 
after become void fordefault of payment ofa subsequent pre- 

-mium, and. provided further that said policy should be sur- 
rendered duly receipted within six months of the date of such 

default, then said, society would issue in lieu of said policy a 
new paid-up policy, without participation in profits, in 
favor of the beneficiary or beneficiaries therein named, for 
the entire amount which the full reserve on said policy ac- 
cording to the legal standard of the State of New York, at 

_the date thereof, would then purchase as a single premium, 
calculated by the society's table for single-premium policies. 


5. It was neither averred nor proved that by any agree- 
ment of any kind, either of the express provisions of said — 
‘policy above mentioned was ever modified; nor that. the 
delivery of the policy in Missouri, as averred in the peti- Se | 
‘tion, was any thing more. or other than. the manual trans- 

/mission of the paper itself to Samuel E. Wall, the assured, 
who resided in said State; nor that either of the three pre- 
miums admitted to have been received by the society was 
paid elsewhere than at its office in the city of New York. 
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No question was or is made as to the validity, under the 
laws of New York, of any provision contained in said pol- 


icy. 

Upon the facts above stated, according to the established 
rules concerning the validity, interpretation and obligation 
of contracts, the agreements in this policy, being valid un- 
der the laws of the State of New York, are ot equal validity 
and obligation in the State of Missouri. 


The general rule is thus stated by Chancellor Kent: — 


‘¢ It may be laid down as the settled doctrine of public law, 
that personal contracts are to have the same validity, in- 
terpretation and obligatory force in every other country 
which they have in the country where they were made. 
The admission of this principle is requisite to the safe in- 
tercourse of the commercial world, and to the due preser- 
vation of public and private confidence; and it is of very 
general reception among nations. Parties are presumed to 
contract in reference to the laws of the country in ‘which 
the contract is made, and where it is to be paid, unless 
otherwise expressed; the maxim is, that /ocus contractus 
regit actum, unless the intention of the parties to the con- 
trary be clearly shown. * * * It is a gener- 
al rule, that whatever constitutes a good defense, by the 
law of the place where the contract is made or is to be 
performed, is equally good in every other place where the 
question may be litigated. ”’ 


2 Kent’s. Comm. (12th ed.), pp. 458%, 459*. 
citing Story’s Cunflict of Laws, §§ 244-259. 


In Story’s Conflict of Laws (8th ed.), the rule is thus 
stated : —- 


Section 242. ** Generally speaking, the validity of a 
contract is to be decided by the law of the place where it 
is made, unless it is to be performed in another country ; 
for, as we shall presently see, in the latter case,'the law of 
the place of performance is to govern. If valid there, it 
is by the general law of nations, jure gentium, held valid 
everywhere, by the tacit or implied consent of the parties. 
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(Citing White v. Hart, 18 Wall. 646; Black v. Zacharie, 
3 Howard, 483; Hoyt v. Thompson, 19 N. Y. 207; 1 Seld. 
352; Eubanks v. Banks, 34 Ga. 407; Knowlton v. Erie 
R’y Co.,19 Ohio St. 260; Flannagan v. Packard,41 Vt. 
561; Smith v. Godfrey, 28 N. H. 381; Smith v. McLean, 


24 lowa, 329; Bond v. Cummings, 70 Me. 125.) The 


rule is founded not merely in the convenience, but in the 
necessities of nations; for otherwise it would be impractic- 
able for them to carry on an extensive intercourse and 
commerce with exch other. * * * 

Section 244. ** But there is an exception to the rule, as 
to the universal validity of contracts; which is that no na- 
tion is bound to recognize or enforce any contracts which are 
injurious to its own interests or to thoseof its own subjects. 

* * * This exception results from the consideration 
that the authority of the acts and contracts done in other 
States, as wellas the laws by which they are reguluted, are 
not, proprio vigore, of any efficacy beyond the territories 
of that State; and whatever effect is attributed to them 
elsewhere is from comity, and not of strict right. And 
every independent community will and ought to judge for 
itself, how far that comity ought to extend. The reason- 
able limitation is, that it shall not suffer prejudice by its 
comity. (Citing in note a, Christian Union v. Yount, 
101 U. S. 352; Cowell v. Springs Co., 100 U.S. 55.) 

Section 263. ‘* Another rule illustrative of the same 
general principle ix, that the luw of the place of contract is 
to govern as to the nature, the application and the inter- 
pretation of the contract: locus contractus regit actum. 

Section 280. ** The rules already considered suppose that 
the performance of the contract is to be in the place where 
it is made, either expressly or by tacit implication. But 
where the contract is, either expressly or tacitly, to be 
performed in any other place, there the general rule is in 
conformity with the presumed intention of the parties that 
the contract, as to its validity, nature, obligation and inter- 
pretation, is to be governed by the law of the place of per- 
formance. (Citing Andrews v. Pond, 13 Peters, 65.) 


In Scudder v. Union National Bank, 91 U. S. 412-13, 
this court held :— 
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‘¢ Matters bearing upon the execution, the interpretation 
and the validity of a contract are to be determined by the 
law of the place where the contract is made. Matters con- 
nected with its performance are regulated by the law pre- 
vailing at the place of performance. Matters respectin 
the remedy, such as the bringing of suit, admissibility of 
evidence, statutes of limitation, depend upon the law of the 
place where the suit is brought. ’ 


In the same opinion, this Court also said (91 U.S., 
p. 411):— 


‘¢ In Wheaton on Conflict of Laws, Sect. 401p, the rule 
is thus laid down: 

‘¢ ¢ Obligations, in io vanpeet to the mode of their solemni- 
zation, are subject to the rule, locus regit actum; in respect 
to their interpretation, to the /ex loci contractus; in respect 
to the mode of their performance, to the law of the place 
of their performance. But the lex fori determines when 
and how such laws, when fvureign, are to be adopted, and, 
in all cases not specified above, supplies the applicatory 
law.’ (Citing Miller v. Tiffany, 1 Wall. 310; Andrews v. 
Pond, 13 Pet. 78; Lamesse v. Baker, 3 Wheaton, 147; 
De Wolff v. Johnson, 10 Wheaton, 383: Story, Confl. 
Laws, 203; Adams v. Robertson, 37 Ills. 59; Ferguson 
v. Fuffe,8 C. & F. 121; Bain v. Whitehaven, &c., Ry. 
Co., 3 H. L. Cas. 1; Scott v. Pilkinton, 15 Abb. Pr. 
280. ) 

‘¢The rule is often laid down, that the law of the place 
of performance governs the contract. Mr. Parsons, in his 
Treatise on Notes and Bills, uses this language: * If a note 
or bill be made payable in a particular place, it is to be 
treated us if: made there, without reference to the place 
where it is written or signed or dated ’ (p. 324). For the 
purposes of payment and incidents of payment, this is a 
sound proposition.’’ 


In Miller v. Tiffany, 1 Wall. 310, this court said: — 


‘* The general principle in relation to contracts made in one 
place to be performed in another is well settled. They are 
to be governed by the law of the place of performance, and 
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if the interest allowed by the law of the place of perform- 
ance is higher than that permitted at the place of the con- 
tract, the parties may stipulate for the higher interest with- 
out incurring the penalties of usury. ( Citing Andrews v. 
Pond, 13 Peters, 77, 78; Curtis vy. Leavill, 15 N. Y. 92; 
Berrien vy. Wright, 26 Barbour, 213.) The converse of 
this proposition is also well settled. If the rate of interest 
be higher at the place of contract than at the place of per- 
formance, the parties may lawfully contract in that case 
also forthe higher rate. (Citing Depeau v. Humphrey, 20 
Howard, 1; Chapman v. Robinson, 6 Paige, 634. ) 

‘* These rules are subject to the qualification, that the 
parties act in good faith, and that the form of the transac- 
tion is not adopted to. disguise its real character. The 
validity of the contract is “determined by the law of the 
place where itis enteredinto. Whether void or valid there, 
it.is soeverywhere. (Citing Andrews v. Pond, 13 Peters, 

8; Mixv. Madison Ins. Co., 11 Indiana, 117; Corcoran 
& Riggs v. Powers, 6 Ohio St. 19.) 


In Stix v. Matthews, 63 Mo. 371, 373 (affirmed, s. c. 75 
Mo. 97), the Supreme Court of Missouri said: — 


‘+ [t is well settled that a contract made in one State, and 
to be there executed, is to be construed according to the 
laws of that State (2 Parsons Contr. 586). The notes 
upon their face showing that they were to be paid in Indi- 
ana, and the statement of the witness that they were made 
in Indiana, subjects them to the operation of the above 
rule.’’ 


In the case at bar, the contract was both made and to be 
performed, by both parties, in the State of New York. 
~The policy sued on was completely executed at the 
society's office in the city of New York by its President 
and Secretary. It was not, nor was required to be, coun- 
tersigned by any agent elsewhere, though necessarily thence 
transmitted to Missouri for delivery to the assured; nor 


does it appear that it was transmitted otherwise than by 
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mail. Clearly it was a complete and valid contract of the 
company from the time it left their office in New York. 

Said contract was alsoto be performed in the city of New 
York, by allparties thereto. The assured expressly agreed 
to pay all premiums atthe company’s officein New York city. 
And though the company reserved the right at its pleasure to 
appoint suitable persons elsewhere with authority to collect 
premiums on producing and countersigning receipts there- 
for previously executed in New York by a designated officer 
of the company, yet the exercise by the vompany of that op- 
tion in respect of any one or more of the premiums could not, 
under the express provisions of the policy, release the as- 
sured from his liability to pay any other premium in New 
York, unless pursuant to an express agreement in writing 
signed by some of the designated officers authorized thereto. 
But no exercise of that option, much less any such modifi- 
cation of the contract, is here alleged, nor is there any thing 
to show that all three of the premiums paid were not in 
fact paid at the society’s office in New York. 

On the other hand, the company’s promise to pay the 
sum insured, if the conditions of the policy were fulfilled, 
was also by the express terms of the policy to be per- 
formed at its own office in New York. In this respect also 
it was agreed that no person other than a. designated 


-officer of the company was authorized to modify the con- 


traet, nor is any such modification thereof alleged. 

It follows, under the general rule above stated, that this 
contract must be governed by the law of New York, and 
not by that of Missouri. 

That general rule is not an arbitrary one. As the author- 
ities above cited show, it is designed to carry out the ex- 
press or presumed intention of the parties to the contract: 
and if we apply that test to the contract here sued on, the 
same conclusion follows. 

In the important case of Pri(chard y. Norton, 106 U.S. 
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124, 136-7 (affirmed, Lamar v. Micou, 114 U.S. 220), the 
only question was whether the contract sued on was governed, 
as to the rights and obligations of the parties, by the law of 
New York orthat of Louisiana. The doctrine of the /ex loct 
contractus was exhaustively discussed, both on principle and 
authority, and the true ground and reason of the general 
rule under consideration was thus stated. 


‘*The phrase lex loci contractus is used, in a double 
sense, to mean, sometimes, the law of the place where a 
contract is entered into; sometimes, that of the place of its 
performance. And when it is employed to describe the law 
of the seat of the obligation, it is, on that account, confus- 
ing. The law we are in search of, which is to decide upon 


the nature, interpretation and validity of the engagement 


in question, is that which the parties have, either expressly 
or presumptively, incorporated into their contract as con- 
stituting its obligation. It has never been better described 
than it was incidentally by Mr. Chief Justice Marshall, in 
Wayman v. Southard, 10 Wheat. 1, 48, where he defined 
it as a principle of universal law,— The principle that in 
vaeey forum a contract is governed by the law with a view 
to which it was made.’ The same idea had been expressed 
by Lord Mansfield in Pobinson v. Bland, 2 Burr. 1077, 

1078. ‘The law of the place,’ he said, ‘can never be the 
rule where the transaction is entered into with an express 
view to the law of another country, as the rule by which it 
is to be governed.” And in Lloyd v. Guibert, Law Rep. 


‘1 Q. B. 115, 120, in the Court of Exchequer Chamber, it 


was said that ‘It is necessary to consider by what general 
law the parties intended that the transaction should be gov- 
erned, or rather, by what general law it is just to presume 
that they have submitted themselves in the matter.’ Le 
Breton v. Miles, 8 Paige (N. Y.), 261. 

‘* Tt is upon this ground that the presumption rests, that 
the contract is to be performed at the place where it is 
made, and to be governed by its laws, there being nothing 
in its terms, or in the explanatory circumstances of its 
execution, inconsistent with that intention. 

‘So Phillimore says: ‘It is always to be remembered 
that in obligations it is the will of the contracting parties, 
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and not the law, which fixes the place of fulfilment — 
whether that place be fixed by express words or by tacit 
implication — as the place to the jurisdiction of which the 
contracting parties elected to submit themselves.’ 4 Int. 
Law 469. 

‘¢ The same author concludes his discussion of the pur- 
ticular topic as follows: * As all the foregoing rules rest 
upon the presumption that the obligor has voluntarily 
submitted himself to a particular local law, that presump- 
tion may be rebutted, either by an express declaration to 
the contrary, or by the fact that the obligation is illegal by 
that particular law, though legal by another. The parties 
cannot be presumed to have contemplated a law which would 
defeat their engagements.’ 4 Int. Law, sect. DCLIV. pp. 
470, 471. 

‘ This rule, if universally applicable, which perhaps it is 
not, though founded on the maxim, ut res magis valeat, 
quam pereat, would be decisive of the present controversy, 
as conclusive of the question of the application of the law 
of Louisiana, by which alone the undertaking of the obligor 
can be upheld. 

‘* At all events, it is a circumstance, highly persuasive in 
its character, of the presumed intention of the parties, and 
entitled to prevail, unless controlled by more express and 
positive proofs of a contrary intent.”’ 


In Pritchard vy. Norton the bond sued on was executed and 
delivered in New York; and as no other place of perform- 
ance was therein designated, it was contended that it was also 
to be performed in New Yorkand must therefore be governed 
by the laws of that state. But, under the law of New York 
it could not be enforced, for want of a sufficient consid- 
eration. Under the law of Louisiana, the consideration 
of the bond was sufficient ; and since its obligation, which 
was to indemnify the obligee, could only be fulfilled in 
Louisiana, the law of that state was held to govern the con- 
tract, in accordance with the presumed intention of the 
parties. : 

In the case at bar, not only was the contract made and 
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to be performed in New York, but its express stipulations 
are conclusive that the parties intended it to be governed by 
the law of New York, and not by the law of any other state. 

The policy provides (supra, p. 21) that if, after pay- 
ment of premiums for three years of assurance, it should 
become void for default in payment of a subsequent prem- 
ium, the society will issue to the beneficiary, in lieu there- 
of,— 

‘sa new paid up policy * * forthe entire amount 
which the full reserve on this policy, according to the pres- 
ent legal standard of the State of New York, will then 


purchase us a single premium,’’ — provided the policy 
be surrendered, &c., within six months after such default. 


By the application, which wasa part of the policy, 
(supra, pp. 19-20) plaintiff expressly declared that in con- 
sideration of this agreement for paid-up insurance, she did 
‘* waive and relinquish all right or claim to any other sur- 
render value than that so provided, whether required by a 
statute of any State or not;’’ and that all statements and 
answers in said application were warranted true and offered 
to the society as a consideration for the contract. 

It was held, however, by the learned Circuit Judge 
(supra, pp. 15-16), upon the authority of cases presently 
to be referred to, that under the general rule concerning the 
lex loci contractus, this contract was governed by the law of 
Missouri and not by the law of New York. 

This ruling did not proceed upon the ground that a con- 
tract for paid-up insurance such as contained in this policy 
was prohibited by the Missouri statute. That proposition 
was separately considered (supra, pp. 17-18) in connection 
with the second question (supra, p. 15)—whether the 
stipulation in respect to forfeiture, contained in plaintiff’s 
application, was legal aud binding as a waiver of the pro- 
visions of the Missouri statute? 
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That portion of the opinion which relates to the general 
rule in question is as follows : — 


‘* This case is submitted on a motion to strike out parts 
of the answer. Involved in this motion are two ques- 
tions :-— 

‘¢ First. Is the contract sued on governed and to be con- 
strued by the laws of the State of New York or by the laws 
of the State of Missouri? 

‘* Second. If subject to the laws of Missouri, is the stipu- 
Jation in respect to forfeiture legal and binding as a waiver 
of the provisions of the Missouri statutes? 

‘* In respect to the first question these, I think, must be 
tuken as the accepted facts: The defendant isa New York 
corporation, doing business in the State of Missouri. The 
insured was a citizen and resident of Missouri, and made 
his application here, which was forwarded to New York. 
The application was accepted, the policy fully prepared and 
signed in that State, and sent to Missouri and delivered to 
the applicant here. By the terms of the policy all premiums 
are payable at the defendant’s office in New York. If the 
sum insured should become payable the payment is to be 
made at its office in New York. None of the terms of the 
policy can be modified except by one of the four general 
officers of the society, and no modification is claimed. 

‘¢ Under these facts I have little doubt as to the true an- 
swer to be made to this first question. In White v. Insur- 
ance Company, 4 Dillon, 177, it was held that the 
act of the legislature of the State of -Missouri of 
March 23, 1874, in respect to policies of life insurance ex- 
tends to all policies delivered in this State after the act 
went into effect. That was a suit against a foreign insur- 
ance company doing business in this State. In Fletcher v. 
New York Insurance Company, 13 Fed. Rep. 526, it was 
held that a foreign insurance company cannot withdraw 
itself from the operation of the statutes ofa State in which 
it does business by the insertion of clauses in its policies. 
That was a case in which the defendant company insisted 
that by virtue of certain clauses in the application the con- 
tract was to be finally and fully executed in New York. 
In his opinion, an opinion concurred in by Circuit Judge 
McUrary, Judge Treat uses this language: “The defendant 
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corporation, having been permitted to do business in Mis- 
souri under the statutes of the latter, was bound by all the 
provisions of those statutes, and could not by the insertion 
of any of the many clauses of its forms of application, etc., 
withdraw itself from the obligatory force of the statute. 
The contract of insurance, therefore, is a Missouri contract, 
and subject to the local law.’ This case was taken to the 
Supreme Court of the United States, and is reported — 117 
U. S. 519. The case was there decided upon a different 
question, but in the statement of facts, which, as it appears, 
was prepared by the justice writing the opinion, appears 
this language: ‘The company is a corporation, under the 
laws of New York, but it also transacts business in Missouri 
through agents residing there, and of course, with refer- 
ence to the business done in that State, is subject to its 
laws.’ In view of these authorities and considering the 
reasoning of Judge Treat in the opinion above referred to, 
I deem it unnecessary to discuss this question further, and 
simpl? hold that the Missouri statute controls. See also 
Ebrman v. Insurance Company, 1 McCrary, 123; In re 
Insurance Company, 22 Fed. Rep. 109; Paul v. Virginia, 
8 Wallace, 168.”’ 


It is respectfully submitted that, in respect of the con- 
tract here sued on, these authorities do not sustain the 
conclusion drawn from them. 

The question decided in White v. Insurance Co., 4 Dil- 
lon, 177, was a preliminary question, arising on demurrer 
to defendant’s answer, which was sustained with leave to 
amend. But that ruling was based on a state of facts, ad- 
mitted or assumed, and upon the provisions of a Missouri 
statute (Act of March 23, 1874), wholly different from 
those here presented. 

No question arose in that case concerning the application 
of the general rule as to the lex loci contractus, here relied 
on. Both the statement of the case and the opinion assume 
that the policy there sued on was issued and delivered, not 
in New York, but in Missouri. The opinion refers (4 Dil- 
lon, 180) to the decision, at the preceding term, in Chance 
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v. Union, &c., Ins. Uo., holding that said Act of March 23, 
1874, controlled contracts of life insurance ‘* made by a 
foreign company doing business in Missouri, and counter- 
signed and delivered in this State by the local agents of 
the company; ’’ and after discussing the purpose of that 
Act, the court say (4 Dill., p. 182):— 


‘* We are of the opinion that policies issued and delivered 
in Missouri after that act took effect. fall within its protect- 
ive operation; and as to such policies the act is to be treated 
as if incorporated therein, certainly, unless there is an ex- 
press provision in the policy to the contrary, if it be com- 
petent, indeed, to insert such a provision.”’ 


Moreover, the provisions of the Act of March 23, 1874, 
there construed, were wholly different from the statutory 
provisions here in question. That Act related exclusively 
to the materiality and effect of misrepresentations made in 
obtaining a policy of insurance, when set up as a defense in 
a suit on such policy. It provided that no such misrepre- 
sentation should be deemed material or render the policy 


void — 


‘*_ unless the matter misrepresented shall have actually 
contributed to the contingency or event cn which the policy 
is to become due and payable ; and whether it so contributed 
in any case, shall be a question for the jury.’’ 


The policy there sued on provided (4 Dillon 178) that all 
statements in the application were warranted by the assured 
to be true, and that if obtamed by any fraud or misrepre- 
sentation, the policy should be void. Defendant’s answer 
alleged that certain statements in the application were false. 
No other defence was set up, no waiver of the statute 
provisions alleged, nor that the contract -was made 
or to be performed elsewhere than in Missouri. The 
court sustained the demurrer, holding (4 Dillon, 182, above 
quoted), that as fo policies issued and delivered in Missouri, 
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said act must be treated as if incorporated therein. But 
that conclusion was expressly based (4 Dillon, 183) upon 
‘*the general rule that laws in existence are necessarily 
referred to in all contracts made under such laws, 
and that no contract can change the law.”’ This 
ussumes, as above stated, that the policy there 
sued on was a contract made and to be performed in, and 
therefore governed by, the laws of the State of Missouri. 

No such assumption can be made here. The first question 
here to be determined is, by what law the contract sued on 
ix to be governed ? — the fact being, as above shown, that 
it was neither executed nor to be performed in Missouri, 
but in New York. In respect of that question, it is sub- 
mitted that White v. Insurance Co. is not in point, still less 
an authority, since it lacked the essential facts in view of 
which the general rule as to the lex loci contractus is here 
relied on, and upon which the decision in Pritchard v. 
Norton directly turned. 

But in the While case, the court in effect conceded (4 
Dillon, 182, 183), that if the policy had contained an express 
waiver of the statute provision in question such waiver would 
have been valid. The policy here sued on does contain 
such express waiver, which is insisted on as a separate de- 
fense; and on that point, White v. Insurance Co. is an 
authority for the plaintiff in error. 

A like criticism applies to the decision in Fletcher v. N. 
Y. Life Ins. Co. (13 Fed. Rep. 526, cited by Judge Brewer), 
which was on demurrer to replication. That case was twice 
tried in the Circuit Court (11 Fed. Rep. 377; 14 id. 846) 
and the final judgment below reversed here for error (117 
U.S. 519). At neither trial below, nor in this court, was 
the question of the lex loci contractus involved: the case 
turning altogether on the fraud and misrepresentations al- 
leged, and the only Missouri statute referred to being the 
Act of March 23, 1874, already mentioned, re-enacted as 
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Sections 5976-7, Revised Statutes, 1879. It appears both 
from the pleadings and the proof, (as_ reported, 
11 Fed: Rep. 378; 13 id. 526, 528; 117 U. S. 
521-3) that the policy sued on was __ issued 
und delivered to the assured at St. Louis, by the 
local agent who received the application and conducted the 
negotiations there, and no waiver by: the assufred of any 
provision in the Missouri statute, was alleged. _Jpon these 
facts, 1t was held a Missouri contract. The contention to 
the contrary seems to have been based solely on the 
agreement in the application (13 Fed. Rep. 526) that the 
company’s officers at New York should alone determine 
whether a policy should issue, on the faith of the statements 
in the application. Judge Treat’s declaration that ‘‘a 
foreign insurance company cannot withdraw itself from the 
operation of the statutes of a State in which it does business 
by the insertion of clauses in its policies,’’ is one which plaint- 
iff inerror is not concerned to question; unless, indeed, it 
means that a New York corporation cannot enter into a con- 
tract with a citizen of Missouri, in the latter State, even by 
consent of both parties, which shall be governed by the law 
of New York. No such doctrine as that can be reconciled 
with Pritchard v. Norton; and on no other view, we sub- 
mit, could the decision in the Fletcher case be held appli- 
cable to the case at bar. 

Ehrman v. Insurance Co., 1 McCrary, 123, is still less 
in point. The defendant there pleaded in abatement of a 
writ which,— the company having no office or agent in the 
Stute,— was served upon the Auditor of State, pursuant to 
the Arkansas statute,— that it had never complied with that 


* statute by appointing an agent and obtaining authority to do 


business in the State. The plea was overruled, it being held 
as admitting that the contract sued on was made in Arkan- 
sas, and that the defendant was therefore estopped to deny 


jurisdiction under the statute. 
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The decision in 22 Fed. Rep. 109, Jn re Insurance C’o., 
turned, in part, onthe /ex loci contractus; but there also 
the general rule upon which plaintiff in error here relies 
was applied to a wholly different state of facts. No 
question there arose in reference to any statute 
provision, or «any waiver thereof as showing the 
intention of the _ parties. The contract sued 
on was held to have been made in Canada, and governed 
by Canadian law, for reasons wholly inapplicable here ( 22 
Fed. Rep 111, 113); among others, that the policy mailed 
from Buffalo was wholly different from the policy applied 
for, and that the minds of the parties never met until it was 
delivered to and accepted by the insured at Sarnia, Ontario, 
where the premium note was dated and signed. 

In Pauly. Virginia 8 Wall. 168,181, no question whatever 
arose as to the /ex loci contractus, or its application to any 
state of facts. The single question in that case was as to 
the constitutionality of the Virginia statute regulating for- 
eign ,insurance companies, which was sustained. But 
neither party to this record denies the validity of the Mis- 
souri statute ; the question now under consideration being 
only whether, under the established general rule as to the 
lex loct contractus, the contract here sued on is to be gov- 
erned by the law of Missouri or that of New York. 


Plaintiff in error therefore contends, that neither of the 
authorities cited by the court below as_ bearing on 
the questiun in hand, is in point; that the rule in 
Pritchard v. Norton (106 U. S. 1386-7; supra, pp. 
42-3) is conclusive of that question, —namely, that 
the intention of the parties determines the Jaw 
governing the contract; that the parties to this contract 
not only intended, but expressly agreed, that it should 
be governed by the law of New York and not by the law 
of Missouri; and that the Circuit Court erred in ruling that 
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the Missouri statute not only governed the contract, but 
must be treated as if incorporated therein. 


Even if it were held that the Missouri statute in question 
prohibited the contract which these parties intended to 
make, it by no means follows that the provisions of that 
statute were or could be substituted, proprio vigore, for 
the terms in fact agreed on. ‘That is a very different prop- 
osition, as will presently be shown; but the second ques- 
tion stated in the opinion of the Circuit Court (supra, pp. 
16: 34) is next to be considered, namely :— 


If the contract sued on was subject to the laws of 
Missouri, is the stipulation in respect to forfeiture legal and 
bonding as a waiver of the provisions of the Missouri 
statute ? 


I. 


The Missouri statute in question does not prohibit, but 
only postpones for a limited period, the forfeiture of a life 
policy for non-payment of premiums, by treating the net 
value of the policy, during such period, as a fund applicable 
lo the payment of such premium. 

Such provision, being for the benefit of the assured, 
could lawfully be waived by her; a fortiori, by substituting 
therefor another provision of the same general character. 

Such waiver, made in this case by express stipulation in 
the application and policy, was valid and binding on the as- 
sured ; and the court below erred in holding the contrary, 


The rulings of the District Judge, at the trial (supra, pp. 
32-3), logically resulted from the previous ruling of the 
Circuit Judge, sustaining the motion to strike out parts of 
defendant’s answer (supra, pp. 14-16). It was not denied 
that the policy, in express terms, waived the benefit of the 
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The decision in 22 Fed. Rep. 109, /n re Insurance Co., 
turned, in part, onthe lex loci contractus; but there also 
the general rule upon which plaintiff in error here relies 
was applied to a wholly different state of facts. No 
question there arose in_ reference to any statute 
provision, or «any waiver thereof as showing the 
intention of the _ parties. The contract sued 
on was held to have been made in Canada, and governed 
by Canadian law, for reasons wholly inapplicable here ( 22 
Fed. Rep 111, 113) ; among others, that the policy mailed 
from Buffalo was wholly different from the policy applied 
for, and that the minds of the parties never met until it was 
delivered to and accepted by the insured at Sarnia, Ontario, 
where the premium note was dated and signed. , 

In Pauly. Virginia 8 Wall. 168,181, no question whatever 
arose as to the lex loci contractus, or its application to any 
state of facts. The single question in that case was as to 
the constitutionality of the Virginia statute regulating for- 
eign ,insurance companies, which was sustained. But 
neither party to this record denies the validity of the Mis- 
sour! statute ; the question now under consideration being 
only whether, under the established general rule as to the 
lex loci contractus, the contract here sued on is to be gov- 
erned by the law of Missouri or that of New York. 


Plaintiff in error therefore contends, that neither of the 
authorities cited by the court below as bearing on 
the questivn in hand, is in point; that the rule in 
Pritchard v. Norton (106 U. S. 136-7; supra, pp. 
42-3) is conclusive of that question,—namely, that 
the intention of the parties determines the law 


governing the contract; that the parties to this contract 


not only intended, but expressly agreed, that it should 
be governed by the law of New York and not by the law 
of Missouri; and that the Circuit Court erred in ruling that 
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the Missouri statute not only governed the contract, but 
must be treated as if incorporated therein. 


Even if it were held that the Missouri statute in question 
prohibited the contract which these parties intended to 
make, it by no means follows that the provisions of that 
statute were or could be substituted, proprio rigore, for 
the terms in fact agreed on. That is a very different prop- 
osition, as will presently be shown; but the second ques- 
tion stated in the opinion of the Circuit Court (supra, pp. 
16: 34) is next to be considered, namely :— 


If the contract sued on was subject to the laws of 
Missouri, is the stipulation in respect to forfeiture legal and 
bonding as a waiver of the provisions of the Missouri 
statute? 


I. 


The Missouri statute in question does not prohibit, but 
only postpones for a limited period, the forfeiture of a life 
policy for non-payment of premiums, by treating the net 
value of the policy, during such period, as a fund applicable 
to the payment of such premium. 

Such provision, being for the benefit of the assured, 
could lawfully be waived by her; a fortiori, by substituting 
therefor another provision of the seme general character. 

Such waiver, made in this case by express stipulation in 
the application and policy, was valid and binding on the as- 
sured ; and the court below erred in holding the contrary, 


The rulings of the District Judge, at the trial (supra, pp. 
32-3), logically resulted from the previous ruling of the 
Circuit Judge, sustaining the motion to strike out parts of 
defendant’s answer (supra, pp. 14-16). It was not denied 
that the policy, in express terms, waived the benefit of the 
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Missouri statute as alleged; but that motion was made, and 
sustained, upon the ground — 


‘‘ That said alleged waiver is void, because contrary to 
public policy, ana to the policy, and laws of this State, 


and, is forbidden and declared null by the statutes of 


this State, to all of which the said policy was subject.”’ 


The statute provisions (2 Rev. Stat. Mo. 1878, Secs. 
5983 and 5985) relied on in said motion, and in the opinion 
sustaining the same (supra, pp. 17-18), are as follows :— 


‘‘Sec. 5983. Policies non-forfeitable, when.— No 
policy of insurance on life hereafter issued by any life in- 
surance company, authorized to do business in this state, 
on and after the first day of August, A. D. 1879, shall, 
ufter payment upon it of two full annual premiums be for- 
feited or become. void, by reason of the non-payment of 
premium thereon, but it shall be subject to the following 
rules of commutation, to wit: The net value of the policy 
when the premium becomes due and is not paid, shall be 
computed upon the American experience table of mortality, 
with four and one-half per cent. interest per annum, and 
after deducting from three-fourths of such net value any 
notes or other indebtedness to the company, given on ac- 
count of past premium payments on said policy issued to 
the insured, which indebtedness shall then be canceled, the 
balance shall be taken as a net single premium for tempo- 
rary insurance for the full amount written in the policy, 
and the term for which such temporary insurance shall be 
iw force shall be determined by the age of the person whose 
life is insured at the time of default of premium and the 
assumption of mortality and interest aforesaid:’’ * * * 

‘* Sec. 5985. Rule of payment on commuted policy.— If 
‘the death of the insured occur within the term of temporary 
insurance covered by the value of the policy us determined 
in section five thousand nine hundred and eighty-three, 
and if no condition of the insurance other than the pay- 
ment of premiums shall have been violated by the insured, 
the company shall be bound to pay the amount of the policy 
the same as if there had been no default in the payment of 
premium, any thing in the policy to the contrary notwith- 
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standing ; provided, however, that notice of the claim and 
proof of the death shall be submitted to the company in the 
same manner as provided by the terms of the policy within 
ninety days after the decease of the insured;*"” * * * 


In reference to these provisions, it is to be observed, 
“hat — 


1. No penalty 1s provided for their enforcement, 
nor Is the forfeiture of a life policy for non-payment 
of premiums declared unlawful. 

Their whole effect, when applicable, is simply to 
add to the contract set forth in the policy a further 
statutory covenant or condition, by which, in case of 
default in payment of a premium afler two full an- 
nual premiums have been paid, the policy shall be con- 
tinued in force fora limited period, by treating its net 
value as « fund applicable in part to the payment of the 
premium in default. 

Parties to such contracts are not prohibited from 
adding to or modifying this statutory provision or 
covenant by express stipulation. It is not declared 
that provisions against or postponing forfeiture shall 
be void unless they conform to the statute. 

4. There is nothing in the statute which prohibits 
the assured in a life policy from waiving this statutory 
provision for his benefit; @ fortior?, by accepting in 
lieu thereof, by express stipulation (as in this case), 
a different provision of the same general character. 

In construing these sections (5983 and 5985) of the 
statute, it is important to note that they nowhere provide 
that a clause in a life policy, declaring it forfeited for non- 
payment of premium, shall be unlawful or void, 

Section 5983 provides only that, after payment of two full 
annual premiums, and not before, such forfeiture shall not 
take effect until the assured has been credited, towards the 
payment of the premium in default, with three-fourths of the 
‘« net value ’’ of the policy created by the premiyqm already 
paid. 
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In other words, the manifest intent of these two sections 
is, not to make unlawful or void an agreemeut forfeiting a 
life policy for non-payment of premiums, but simply to post- 
pone the operation of such an agreement, on equitable prin- 
ciples, for a limited period, provided certain conditions are 
first fulfilled. In case of default on either the first or 
second annual premium payable under a policy, the forfeit- 
ure clause is left in full force; and if the assured survive 
the period during which the ‘‘ temporary insurance ”’ laste, 
the privilege expires and the forfeiture is complete. 

This is something very different from declaring for- 
feiture clauses unlawful or void or contrary to public 
policy. On the contrary, this statute recognizes and 
sanctions the justice of such provisions, until the assured 
has paid to the company an amount which the legislature, 
according to established rules of life insurance, deems suf- 
ficient to create for the policy what is called a ‘* net 
value ;’’ that is, a value in excess of the necessary provision 
for the company’s expenses. The aggregate of such 
values constitutes the fund out of which the company must 
pay its losses. A legislative requirement that whenever 
the premiums paid on a given policy are sufficient, so 
far as that policy is concerned, to contribute’ to 
this fund, the assured siiall participate’ in _ its 
benefits, is very far from a legislative declaration 
that a ‘‘ forfeiture clause’’ in general is something 
which the law reprobates or denounces. If that were its 
purpose, the statute would be very different. It would ex- 
pressly provide that any such clause shall be void. It 
would absolutely forbid any such requirement by the com- 
‘pany or agreement by the assured, and would unquestion- 
ably enforce such prohibition by some penalty. 

Strong confirmation of this view of Sections 5983 and 
5985 is found in the provisions of Section 5986, immedi- 
ately following, which do2s not appear to have been con- 
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sidered at all by the court below. .The text of that section 
is. below given in full. ‘It suffices here to say that 
its alternative provisions are wholly inconsistent with a con- 
struction of Sections 5983 and 5985 by which any mode of 
commutation other than that provided for in Section 5983, 
or any agreement therefor contained in the policy, should 
be held unlawful and void. 

Even if the statute prohibited such agreements and ane 
nexed a penalty thereto, it would not follow that the courts 
would not enforce them. This court long ago held, that-— 


‘*Where a statute prohibits an act or annexes a penalty 
to its commision, it is true that the act is made unlawful, 
but it does not follow that the unlawfulness of the act was 
intended by the legislature to avoid a contract made in con- 
travention of it.’’ 


Harris v. Runnels, 12 Howard, 79, 84; 

affirmed in 
Gold Mining Uo., v. National Bank, 96U. 5. 641; 
National Bank v. Matthews, 98 U.S. 627. 


But the fact that this statute contains no such prohibi-~ 
tion or penalty, nowhere declares unlawful or void a 
‘‘ forfeiture clause’’ as such, but on the contrary sanctions 
such provisions until after two annual premiums have been 
paid, 1s conclusive that the legislature intended by no means 
to declare ** forfeiture clauses’’ contrary to public policy, 
or to prohibit their enforcement, but simply that they 
shall not be enferced in an inequitable manner ; that when- 
ever and as soon as the ** reserve,’’ intended for the ulti- 
mate payment of losses, has begun to be created, the as- 
sured in each policy shall receive his proportionate share of 
its benefits. 

But this is not all. Even under these two sections the 
the assured may lose all benefit of the premiums paid by 
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him, and a forfeiture clause in a life policy may still, under 
their express provisions, be enofreed. 

Suppose that after the payment of two annual 
premiums, the assured has failed to pav any subsequent 
premium; that three-fourths of'the net value of his policy, 
computed as provided bythis statute, less existing indebted- 
ness thereon, would suffice for a single premium for ‘** tem- 
porary insurance’’ in the amount written in the policy for 
six months longer; that the assured is living after such six 
months have expired; and assume that the rights and 
obligations of the parties are to be determined in accord- 
ance with this statute. Would the ‘* forfeiture clause,’’ in 
such case, have no effect? Does the statute, in such 
case, either expressly or by implication, declare or 
provide that the assured shall not be bound by, nor 
the company receive any benefit from, that stipulation for 
forfeiture? By no means. In such case, the effect of the 
statute would be this, —that after such period of ** tem- 
porary insurance ’’ had expired, the ‘* forfeiture clause ’ 
would have its full effect, and the insured would be de- 
prived of any further benefit from the policy. 

It is thus clear that the provisions of sections 5983 and 
5985, taken together, really prescribe, 


1. That.a ** forfeiture clause ’’ in a life policy shall 
be valid and enforceable according to its terms, until 
at least two full annual premiums thereon have been 
paid. 

2. That after two full annual premiums have been 
paid, the non-payment of a subsequent premium shall 
not at once and absolutely forfeit the policy, even 
though therein so provided, but the policy shall be 
‘* commuted.”’ 


3. That for this purpose, the ‘* net value’’ of the 
policy shall be computed on the basis prescribed in the 


b 


statute ;. and .after deducting from three-fourths of 
such net value all existing. indebtedness on the policy, 
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‘¢the balance shall be taken as a net single premium 
for temporary insurance for the-full amount written 
in the policy.’’ 

4. That if the assured die within the period of such 
temporary insurance, thus paid for out of the net value 
of the policy, and no other condition has been violated 
than the payment of premium when-due, the com- 
pany shall be liable for a loss on the policy to the 
amount insured. But, if the assured shall live beyond 
such period, then the forfeiture clause of the policy 
shall take effect, and the company shall no longer be 
liable thereon. 


This, we repeat, is something very different from a leg- 
islative declaration that a ‘* forfeiture clause ”’ in a life pol- 
icy is unlawful and void, and shall not be enforced by the 
courts. Itis founded upon a completely different theory, 
namely, that after premiums to a certain amount have been 
paid, a ‘* reserve” has begun to accumulate in the hands 
of the company, in excess of the proportional cost of the 
policy, the benefits of which the assured should, on equitu- 
ble principles, be permitted to share; but that after this 
equitable allowance is made to him, there is no reason why 
the forfeiture agreed on should not be enforeed. 

Butif this is the true intent and meaning of those sec- 
tions, if the real purpose of the legislature was simply. to 
secure to the assured what they considered his equitable share 


9 
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of the ** reserve,’’ as soon as it began to exist, then it is ob- 
vious that the particular method of commutation provided 
for in Section 5983 is merely one means of reaching that 
end, authorized by the act, and prescribed by it iu the ab- 
sence of any other, —dbut which by. no means implies that 
any other method which the purties may prefer and agree 
on would be unlawful, or should not be enforced by the courts. 

This conclusion, we repeat, finds strong support in the 
provisions of Section 5986, presently to be given. 

It is submitted that this is the true intent and meaning 
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of these sections. No construction of the statute, not in 
harmony with this view, would carry out the purpose 
plainly indicated by its provisions when taken as a whole- 

No other construction would be in accordance with the 
rule declared by this court. in Harris v. Runnels, above 
cited (193 Howard, 85), and since repeatedly affirmed. In 
that case was construed «a statute of Mississippi, expressly 
prohibiting, under severe penalties, the bringing of slaves 
into the State, unless accompanied by prescribed certifi- 
ficates, intended to keep out convict negroes. To a suit on 
a note given for slaves brought into the State without such 
certificate, the defense was made that the consideration 
was illegal: hel:’, that the contract was not unlawful or 
void, and the note must be paid. After discussing at 
length the rule by which such statutes should be inter- 
preted, this court said( 12 Howard, 84): — 


‘‘Tt is true that a statute, containing a prohibition and 
a penalty, makes the act which it punishes uolawful, and 
the same may be implied froma penalty without a pro- 
hibition ; but it does not follow that the unlauwfulness of 
the act was meant by the legislature to avoid a contract 
made in contravention of it.’’ 


The differences in the form and phraseology of such 
statutes are them pointed out, and the conclusion reached, 
(p. 85) that — 


‘¢Tt must be obvious, from such diversities of legislation, 
that statutes forbidding or enjoining things to be done, 
with penalties accordingly, should always be fully examined 
before courts should refuse to give aid to enforce contracts 
which are said to be in contravention of them,’’ 


- The same doctrine is established in Missouri. In Hemery 
v. Marksberry, 57 Mo. 399, 404, the defense of usury was 
set up in an action upon a note. The statute (Wagner’s 
Rev. Stat. Mo. 1870, p. 783, Ch. 77, §§ 4, 5) provided ex- 
pressly that no person or persons should take, directly or 
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indirectly, for the use or loan of money more than the rate 


therein specified; also prescribing, as a penalty for its 
violation, the forfeiture to the common school fund of the 
interest on the amount actually lent; eld, that the note 
sued on was not void, and judgment properly rendered for 
plaintiff for the principal debt, and for the school fund for 
interest thereon. 

In Farmers’, &c., Bank v. Harrison, 57 Mo. 503, 509, 
the defense of illegality was made to a suit, by a corpora- 
tion, upon a promissory note for money loaned at usurious 
interest. It was contended that even though such a con- 
tract were not void between natural persons, yet the courts 
should not enforce it on behalf of a corporation whose 
power to make contracts was found in its charter, which 
limited the rate of interest for which it might agree. But 
the contract was held valid, except as to the usurious inter- 
est, on the ground that ** the measure of illegality or im- 
morality is the extent of the prohibition :’’ in other words, 
that the courts should not hold a contract illegal, even 
though inconsistent with the statute, except so far as the 
statute expressly requires them to do so. 

But it may be said, that even conceding that a ‘‘forfeit- 
ure clause ’’ in a life policy is not absolutely prohibited or 
made void by the statute in question, yet by prescribing a 
specific mode of commutation in case of default in payment 
of premiums, section 5983 does impliedly prohibit the 
adoption of any other mode, and does thereby make un- 
lawful and void the agreement for commutation contained 
in this policy. 

This contention presents the real qicstiod arising on this 
branch of the case, and which the court below decided 
adversely to the plaintiff in error, namely, — 

Whether, under the Missouri statute in question, the 
courts should declare unlawful and void a stipulation in a 
life insurance policy, by which the assured, as part of the 
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consideration for the contract, expressly waived and relin- 
quished the statutory provision for commutation in case of 
default on premiums, and agreed to substitute therefor a 
different mode of Gommutation, ulso for his benefit, but 
upon different conditions from those prescribed by the 
statute ? 

Obviously, the answer to this question depends upon the 
true intent and general purpose of the statute, taken as a 
whole, and interpreted in accordance with the principles 
above mentioned. 

It is contended for plaintiff in error that there is nothing 
whatever, either in the statute, or in the well settled 
rules concerning the waiver of statutory rights or privi- 
leges, because of which the courts should refuse to enforce 
such an agreement: this, upon the grounds and authorities 
following : — 


1. There is not «a word in either section 5983 or 5985, 
forbidding or declaring void an agreement or waiver of this 
kind. In fact, there is nothing in them on that subject. 
They confer upon the assured a certain privilege, based upon 
the fact that he has paid two annual premiums on his pol- 
icy, and has thereby begun to create a fund, the benefit of 
which he ought, on equitable principles, to share, even 
though he make default in payment of premium. But 
there they stop. Whether the assured will avail of 
and insist upon that privilege, or whether he will prefer to 
substitute something different in lieu thereof, these sections 
do not inquire or anticipate at all. They do modify, or 
provide for modifying, upon the conditions and to the 
extent and for the reasons above mentioned, the strict re- 
quirements of the forfeiture clause. But they do nothing 
more. Nothing is clearer than that neither of these two 
sections (5983 and 5985) contains any reference whatever to 
any such question us, whether the assured may or may not 
choose to waive the privilege or benefit thus provided for 
him. 
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2. Still less does either of these sections, even by rea- 
sonable implication, prohibit the assured from waiving such 
privileges, or declare unlawful or void an agreement to 
that effect. 

Taken in connection with Section 5986 (below copied in 
full), a contrary implication, we submit, is clear. But de- 
ferring, for the moment, the consideration of that section, 
the general doctrine is settled, both in this courtand in the 
courts of Missouri, that a right or privilege conferred by 
statute, or even secured by the constitution, may be waived 
by the party for whose benefit it is intended. Numerous 
constitutional and statutory provisions — based, of course, 
upon considerations of public policy — confer upon or se- 
cure to the citizen, under given circumstances, many iIm- 
portant privileges and rights. One familiar example of this 
is found in statutes of limitation, which enable a defendant 
to plead the mere lapse of time in bur of demands other- 
wise undisputed. 

The Missouri statute of limitations (2 Rev. Stat. Mo. 
1889, p. 1586, Chap. 103, Secs. 6764 ef seg.) not only per- 
mits such a defense, but prohibits the )-inging of suits after 
the periods thereinlimited. Inrespect of personal actions, 
it declares (§ 6773) that ‘‘civil actions, other than those 
for the recovery of real property, can only be commeuced 
within the periods prescribed,’’ ete. In respect of rea] 
actions (§ 6764) it declares that ‘* no action for the recovery 
of any lands, tenements or herediments, or for the recovery 
of the possession thereof shall be commenced, had or muin- 
tained by any person,’ etec., unless it appear that 
the plaintiff, his ancestor, etc., was seized or possessed of 
the premises in question within ten years before the 
commencement of such action. Under this statute, it is 
settled law in Missouri that adverse possession for the stat- 
utory period, duly pleaded and proved, not only bars a re- 
covery by the former owner, but extinguishes his title and 
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confers it upon the adverse possessor ( Ridgeway v. Holli- 
day, 59 Mo. 444). 

Still more familiar and important are constitutional 
guaranties, as of the right of trial by jury, the 
right of every person accused of crime to meet 
the witnesses against him face to face, and other provisions 
securing the fundamental rights of the citizen. There is no 
comparison between rights like these and the limited and 
temporary privilege provided by the Missouri insurance 
law for the benefit of an assured who has failed to strictly 
fulfil his contract ; a privilege which, as above shown, by 
no means implies legislative reprobation of the ‘* forfeiture 
clause,’’ but only that its application shall be postponed 
and limited in accordance with the principles of equity. 

And yet no principle is better established, notably in the 
courts of Missouri, than that such provisions may be 
waived; of which the following cases furnish examples : — 

In Shutte v. Thompson, 15 Wallace, 159, this court ex- 
pressly said :— 


‘¢ A party may waive any provision, whether of contract 
or of a statute, intended for his benefit.’’ 


a 


In that case, the defendant objected to the reading of a 
deposition, because of failure to observe several material 
regulations of the act of Congress under which it was 
taken. It appeared, however, that his counsel had accepted 
notice of taking it, and appeared and cross-examined the 
witness, without objection either to the sufficiency of the 
oath, to the reasons for the taking of the deposition or to 
the competency of the magistrate. Under these circum- 
stances, this Court held that his consent to its taking must 
be presumed, or a fraudulent attempt to mislead the plaint- 
iff must be conceded ; and that in either view, he ought not 
to be permitted to insist on the provisions of the statute; 


adding: — 
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‘*If he may, he is allowed to avail himself of what is 
substantially a fraud. Parties to suit» at law may assert 
their rights to the fullest extent; but neither a plaintiff nor 
a defendant is at liberty to deceive, either actively or 
passively, his adversary, and a court whose province it is to 
udminister justice will take care, on the trial of any cause, 
that neither party shall reap any advantage from his own 
fraud.”’ 


Does not the rule thus tersely stated in respect of judicial 
proceedings apply with equal force to a statutory privilege, 
the benetit of which the party making a contract deliberately 
waived and relinquished, well knowing that the contract 
would not have been made with him if he had not consented 
to such waiver? 

The courts of no state have more often or explicitly 
affirmed the right of a party to waive a constitutional or 
statutory privilege enacted for his benefit than those of 
Missouri. 

In State v. Robertson, 71 Mo. 448, the Supreme Court 
affirmed a conviction for burglary, although the panel from 
which the trial jury was selected was less than that pre- 
scribed by law; holdiig that the defendant’s failure to make 
objection when the jury were summoned was a waiver of 
his right, and saying : — 


‘*Qur reports abound with cases in which it has been 
held that a mere statutory privilege or right may be waived 
by the defendant.’’ 


In State v. Waters, 62 Mo. 196 (affirmed, in 1888, in 
State v. Gilmore, 95 Mo. 559), that court refused to re- 
verse a conviction for murder, it being assigned for error 
that the statutory panel of jurors was not full; holding 
that as the trial progressed without objection on the part 
of defendant and it was not shown that injury had other- 
wise accrued to him therefrom, he had waived his statutory 
right. 
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In State v. Wagner, 78 Mo. 644, the defendant, con- 
victed of murder in the second degree, assigned for 
error that a written statement presented by the prosecut- 
ing attorney, on applying for a continuance, as containing 
the testimony of absent witnesses, was read to the 


jury as and for their testimony; admitting that this 


was done by his (defendant’s) consent, but claiming that 
his constitutional right to meet the witnesses against him 
face to face could not be waived. But the judgment was 
affirmed, both on principie and authority, citing a like de- 
cision by the Supreme Court of Iowa in State v. Polson, 29 
lowa, 133. 

In Dodd v. Thomas, 69 Mo. 364, 370, the appellant chal- 
lenged, on constitutional grounds, the validity of an act by 
which a statutory bond was substituted for the hability of 
an officer making a wrongful seizure. But the Supreme 
Court sustained the act, saying :— 

‘* Every one who owns property in this country, has a 
constitutional guaranty of his right thereto, but that right 
may be waived and relinquished by many acts other than a 
conveyance of the title by the owner. Familiar instances 
will readily suggest themselves.”’ 


In Merril! vy. St. Louis, 83 Mo. 252, the same court held 
that the constitutional right to trial by jury could be 
waived, affirming State v. Wagner and Dodd v. Thomas, 
above cited, and adding : — 

‘* The inviolability of contracts and private property are 
secured to the citizen by the organic law; but in the every- 
day proceedings of the courts it is held that parties to con- 
tracts and claimants to property have waived their right to 
insist upon either.’’ 


The above cases show that a statutory right or privilege 
may be effectually waived, not merely by express agree- 
ment, but by the mere failure of a party to insist upon it 
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at the proper time. Accordingly, although the Missouri 
statute of limitations in terms forbids the bringing of civil 
actions except within the times respectively therein limited, 
the general rule in that State is that when a party relies 
upon the statute of limitations, he must plead it, otherwise 
it is presumed that he waives it. 


Stiles v. Smith. 55 Mo. 366; 
Orr v. Rode, 101 Mo. 398. 


The same general principle is affirmed in other States. 


Statev. Warden, 46 Conn. 349; 
Dillingham v. State, 5 Ohio St. 280; 
Baker v. Braman, 6 Hill (N Y.) 47; 
Lee v. Tillotson, 24 Wend. 338. — 


In Ripley v. tna Insurance Co., 30 N. Y. 136, a pro- 
vision in a policy of insurance that no action should be 
maintainable thereon unless brought within one year after 
the loss was held valid, though repugnant to the State 
statute of limitations: citing (p. 151) decisions to like ef- 
fect in Ohio, Georgia, Pennsylvania, Rhode Island, Massa- 
chusetts, Maine and Tennessee, and by Mr. Justice Nelson 
in Cray v. Hartford lus. Co., 1 Blatchf. 280. 

There are cases, no doubt, in which the courts have re- 
fused, on grounds of public policy, to enforce contracts 
by which a statutory privilege was waived —or rather, by 
which the party claiming the benefit of the waiver was at- 
tempting to avoid or escape some positive duty or liability 
imposed by statute, usually in the exercise of the police 
power. Of these, the case of Railroad Uo. v. Peavy, 29 
Kansas, 169, cited by the court below (supra, p. 19) — the 
only cause cited by it on this point —isanexample. There, 
a railroad company was sued for damages by an employe, 
for injuries resulting from the negligence of a fellow serv- 
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ant.. One defense was, that the plaintiff, by his written 
contract of employment, had expressly agreed, in advance, 
to rélease the company from all liability for injuries sus- 
tained by him in consequence of any defect in machinery, 
etc., or any negligence of other employes, himself ex- 
pressly assuming all risks of the sufficiency of the former 
and the skill and proper selection by the company of the 
latter. This was plainly an attemptto evade a general statute 
of Kansas, in force when this contract was made, which pro- 
vided that all railroad companies should be liable to their 
employes for damages resulting from the negligence of 
co-employes. It was held that the company could not by 
contract relieve itself from the duty and liability thus ex- 
pressly imposed by statute. 

But the purpose of the Kansas statute, and therefore the 
rule of its construction, was wholly different from that of 
the Missouri statute in question. The former was in the 
nature of a general police regulation, prescribing the duty 
and liability of common carriers to their employes. Such 
a regulation, designed to protect human life and limb 
against negligence, the courts might well hold could not 
lawfully be repealed by private contract. 

But the Missouri statute is in no sense a police regula- 
tion. If creates no duty, imposes no new liability upon 
insurance companies. It is not invoked, nor is to be in- 
terpreted, in this case, on any such theory, — but exclu- 
sively on the assumption, that the contract sued on was 
made to be performed in Missouri, and therefore, under 
the rule in Pritchard v. Norton, that the parties thereto 
intended to incorporate the terms ofthe Missouri statute into 
their contract. Its sole purpose, as already shown, is to 
relieve the assured against the forfeiture of such contracts, 
except upon equitable conditions. Such a right or privilege 
corresponds to those secured to debtors by statutes exempt- 
ing homesteads and other specified property from execu- 
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tion. But contracts expressly waiving such privileges as 
these have been repeatedly held valid by the courts. 


Bowman v. Smiley, 31 Penna St. 225; 
O’ Nail v. Crang, 56 id. 161; 

State v. Melogue, 9 Ind. 196; 

Elizworth vy. Webster, 15 id. 21. 


3. But the contention, that sections 5983 and 5985 of the 
Missouri statute neither purport nor were intended to 
make unlawful or void an agreement for ‘* commuting ’’ a 
life insurance policy, different from the method set forth in 
the statute, is conclusively supported, we submit, by the 
provisions of section 5986, next following them: the text 
of which is as follows (2 Rev. Stat. Mo. 1879, p. 1171): 


‘¢ Sec. 5986. The foregoing provisions not applicable, 
when. — The three preceding sections shall not be appli- 
cable in the following cases, to-wit :— 


If the policy shall contain a provision for an uncondi- 
tional cash surrender value at least equal to the net 
single premium for the temporary insurance provided 

~ hereinbefore ; 

Or for the unconditional commutation of the policy 
to nontorfeitable paid up insurance for which the net 
value shall be equal to that provided for in section five 
thousand nine hundred and eighty-four ; 

Or if the legal holder of the policy shall, within sixty 
days after default of premium, surrender the policy and 
accept from the company another form of policy ; 

Or if the policy shall be surrendered to the company 

or a consideration adequate in the judgment of the 
legal holder thereof, 

Then, and in any of the foregoing cases, this act shall 
not be applicable.”’ 


So far then, from insisting upon the particular method 
of commutation set forth in Section 5983, the statute ex- 
pressly recognizes either one of four other methods as 
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equally efficient for its real purpose of securing to the as- 
sured an equitable shure.in the ** net value ’’ of the policy: 


and by the fourth of these clauses declares, in effect, if not “ 
In express terms,that the assured may waive the provisions 
of the statute by substituting any other mode of settlement is 


which he may prefer. 

Suppose that the answer of the defendant (plaintiff in 
error) had set up the following defense, and that the facts 
averred were admitted to be true :— 


That after payment of two annual premiums on the 
policy here sued on, default was made on the premium 
next thereafter due, pending which default Samuel E. 

Wall died: 

That thereupon the society (defendant below) offered 
to issue to the beneficiary therein (plaintiff below ) a new 
paid-up policy, without participation in profits, for the 
entire amount which the full reserve on the original 
policy, according to the legal standard of the State of | i 
New York at the date thereof, would then purchase as a 
single premium calculated by the regular table for single- 
premium policies then published and in use by the so- 
ciety: provided and in consideration that said Alice L. 
Wall should surrender the original policy (sued on) and 
release all claims thereunder : 

That said beneficiary uccepted said offer, and agreed in 
writing to surrender to the society said original policy, 
in exchange, and as an adequate consideration, for such 
new paid-up policy: 

That thereupon the society (defendant below) tendered 
her a new paid-up policy such as agreed for: 

But that the beneficiary then refused to accept such 
new paid-up policy and demanded payment in full of the 
amount written in the original policy, claiming the same 
under the provisions of Sections 9983 and 5985 of the 

Missouri statute. 


Would not such a defense have been complete, so far as 
any right claimed by the beneficiary under sections 5983 
and 5985 was concerned? Would not such an agreement 
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be treated and enforced by the courts as equivalent toa 
surrender of the original policy under the fourth clause of 
section 5986, and a bar to recovery under cither of the 
three preceding sections? Surely it is unnecessary to argue 
that proposition. 

But the only difference between such «a defense and the 
defense actually made in this suit is — that inthe case sup- 
posed, the azreement to waive the benetit of sections 5983 
and 5985 of the statute would have been made after the 
policy was issued and the death oceurred, and would be so 
pleaded: whereas the agreement to accept a new paid-up 
policy, such as abeve described, and to surrender the origi- 
nal policy (here sued on) in consideration thereof, was in 
fact made in the application for the original pohey, which 
was issued in consideration of that agreement and upon the 
faith thereof. 

Can it be reasonably contended, that although section 
5986 clearly xuthorizes an agreement by the beneficiary to 
accept paid-up insurance other than that provided for in 
Section 5983, and in lieu thereof, provided such agreement 
be made after the death of the insured, it nevertheless pro- 
hibits and makes void an agreement otherwise identical in 
its effect, if made bv the beneficiary at the time of the 


original contract of insurance and as part of the considera- 


tion thereof? ‘Jlearly no such distinction was contem- 
plated by the statute, or can be maintained. But if so, the 
agreement and waiver relied on by the plaintiff in error 
were within the provisions of Section 5986, the plan of 
commutation set forth in Section 5983 was thereby made 
inapplicable by the statute itself, and the decision of the 
Circuit Court that said agreement and’ waiver were unlawful 
and void was error, for which the judgment below shuuld be 


reversed. 


But the Circuit Court appears to have altogether igaored 
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the provisions of Section 5986. The opinion (supra, pp. 
18-19), after copying the pertinent portions of Sections 
9983 and 5985, states as follows the grounds upon which 
the defense of waiver was overruled: — 


‘* Now, in the policy sued on there is a non-forfeiture 
clause, but containing a different provision, and it is al- 
leged that in the application the insured waived and relin- 
quished all right or claim to any other surrender value than 
that provided in the policy, whether required by the statute 
of the State or not. This is the doubtful question. It is 
strenuously insisted by the defendant that the statute of 
Missouri neither forbids nor declares null nor makes any- 
wise illegal such a waiver as the one in question; that it 
merely gives a right of privilege to the insured, which, like 
any other personal right or privilege, he may, for sufficient 
consideration, waive, and that such a waiver, not being for- 
bidden by the statute, is not contrary to public policy in 
any such sense as that the court should refuse to enforce 
it. Back of this argument and strongly supporting it is 
that liberty of contract which courts are so strenuous to up- 
hold. While I am constrained to hold adversely to the de- 
fendant, it is with grave doubts us to the correctness of my 
conelusion. 

In the first place, a technical argument can be made on 
the lunguage of the statute. It says that the value of the 

olicy shall be determined in a certain way, and then that 
if the death of the insured occur during the term of tem- 
porary insurance covered by the value of the policy thus 
determined the company shall be bound to pay the amount 
of the policy, * any thing in the policy to the contrary not- 
withstanding.’ This language is broad enough to include 
a wriver, and may be construed as meaning that no stipu- 
lation, no waiver, no agreement for a different forfeiture— 
in fact, nothing that a party can put into a policy — shall 
defeat the right to recover the full amount if death occurs 
during this time of temporary insurance. Of course, this 
is a purely technical construction of the statute, and I am 


disposed to rest my conclusion more upon the matter of 


public. policy ; and here the history of insurance must be 
tuken into consideration. 
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It is- notorious that many insurance companies were 
rigorous in insisting upon forfeiture, sometimes under very 
inequitable circumstances and there was no little public 
clamor by reason thereof. Such clamor prompted inany 
legislatures to interfere and seek by legislation to protect 
what they supposed the rights of the insured. Such seems 
to have been the thought of the Missouri legislature, and 
it evidently intended by its legislation to provide a fixed 
and absolute rule, applicable to all cases— absolute «and 
universal — because if it applied only in cases in which the 
policies were silent, or if it could be waived or changed, a 
child can see that it would protect only so far as the insur- 
ance companies were willing. 

So, although no words of penalty are attached, po express 
denial of the right to waive — in fact, no words 6f negation 
in any direction — yet it seems to me fair to say that the 
affirmative language of this statute discloses a publie policy 
which mo court ‘ought to question or refuse to enforce. 
R. R. Co. v. Peavy, 29 Kan. 169. The legislature has, by 
this language, declared a rule in respect to forfeitures in 
life insurance policies. It has thus established the policy 
which it believes should obtain in this State, and thoagh 
sitting on the Federal bench, it is my duty to administer 
the laws of this State in the spirit in which they were 
enacted, and to uphold both their ‘etter and their spirit. 
It is voluntary with any foreign insurance company whether 
it shall come into this State to,transact business. Coming 
in, itshould be willing to comply with all the statutes as to 
all business arising within this State, and no court, least of 
all a Federal court, should hasten to release it from this 
obligation. From these views and with this feeling I'am 
constrained, though with grave doubts, to sustain the 
motion to strike out.’’ 


It is respectfully submitted that the reasons thus given 
are all met by the foregoing argument: but as to one or 
two points a more specific comment may be permitted. 

As to the words in Section 5985 —** any thing in the 
policy to. the contrary notwithstanding ’’ — the’ opinion 
concedes that a construction founded upon them would be 
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a purely technical one. Without reference to the pro- 
visions of section 5986, it is clear that those words are 
merely formal and add nothing to the force or effect of the 
affirmative provisions of section 5983. If, as we contend, 
the assured had the right, under the general rule above 
stated, to waive the statutory privilege set forth in section 
5983, as a privilege intended for his personal benefit and 
not a duty imposed on the company for the benefit of the 
public at large, then nothing short of express words would 
make such waiver illegal: since ‘‘ the measure of the 
illegality or immorality is the extent of the prohibition ”’ 
( Farmers’, &c., Bank vy. Harrison, 57 Mo. 509). 

But if sections 5983 and 5985 are to be taken in connec- 
tion with section 5986, which expressly provides that under 
certain further conditions they shall not be applicable to 
any insurance policy, then it is clear that the words 
above referred to must stand or fall with the remaining 
provisions in those sections, and the conclusion above 
reached cannot, we submit, be avoided. 

As to the supposed ** public policy ’’ of the State of Mis- 
souri in reference to contracts of insurance, it is equally 
clear that Section 5986 must be taken into account in consid- 
ering the three preceding sections, which, under certain 
conditions, it practically repeals. 

Even without reference to that section, it may well be 
questioned, on the grounds already stated at length, 
whether by Sections 5983 and 5985 the legislature intended 
to impose upon either party to a voluntary private contract 
of insurance any positive duty in respect of the xdjustment 
of claims thereunder. As already pointed out (supra, p. 
65), there is a wide difference in that regard between a 
statute in the nature of «a police regulation imposing 
a positive duty or liability for the protection 
of the public, and one whose object is simply to pre- 
vent the enforcement of private voluntary contracts in an 
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inequitable manner. If the parties to such contracts, by 
agreement between themselves, not otherwise unlawful, can 
and do attain the same end in some mode other than that 
provided by the statute, why should the courts deny theni 
that right, on supposed grounds of public policy, while ad- 
mitting (as the court below admits) that the statute thus 
rigidly construed ** contains no words of penalty, no ex- 
press denial of the right to waive, in fact, no words of ne- 
gation in any direction?’’ Surely the evil and danger of 
such interference with the right of private contract, unless 
imperatively demanded by the public welfare, is more to be 
apprehended than any supposed injury to the public. As to 
the extent to which supposed considerations of public policy 
furnish a safe guide for the interpretation of statutes, this 
court long ago said : — 


‘*What is termed the policy of the government with 
reference to any particular legislation is generally a very 
uncertain thing, upon which all sorts of opinions, each 
variant from the other, may be formed by different per- 
sons. It is a ground much too unstable upon which to rest 
the judgment of the courts in the mterpretation of stat- 
utes.’’ 


Hadden v. The Collector, 5 Wallace, 111. 


But the conclusive answer to such considerations, 30 far 
as the present case is concerned, is found in the provisions 
of Section 5986. Four’ distinct conditions are 
therein stated, upon either of which the three 
preceding sections are declared inapplicable to any 
contract of insurance and __ practically repealed. 
It will be conceded that Sections 5983 and 5985 
must be construed in connection with Section 5986. 
Taking them together, it is respectfully insisisted that no 
statute which, after authorizing the claim of a beneficiary 
under a life policy to be ** commuted ”’ either in the mode 
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specified in Section 5983, or in any one of the three modes 
first specified in Section 5986, still further provides for its 
commutation by the beneficiary in any other mode accept- 
able to him —no statute, we say, containing alternative 
‘provisions like these, can be held to establish a public 
policy which forbids the enforcement, as against this bene- 
ficiary, of a method of commutation not alleged to be in- 
equitable or inadequate, whieh was agreed to by her in 
advance, and upon the faith of which agreement the policy 
was issued. 


II. 


If the waiver contained inthe application and policy sued 
on was unlawful and void under the Missouri statute, then 
the plaintiff below was not entitled to recover any thing in 
this action, and the Circuit Court erred in refusing so to 
declare, because — 


1. Said plaintif(, having applied forand accepted the 
policy on the faith of said agreement, is estopped from 
claiming any thing inconsistent therewith : 


2. The Missouri statute in question cannot be construed 
as making a contract for the parties, other than that agreed 
upon between them, even if it be held to make void the 
agreement which they attempted to make. 


Among other averments in the defendant's answer which 
were struck out on motion of plaintiff below (supra, p. 15), 
wus the following : — 


‘* And defendant avers that even if said policy of insur- 
ance and this defendant’s contract therein or obligation 
thereunder had otherwise been within the purview of or 
subject to be modified or affected by any provision of any 
law of the State of Missouri touching policies of insurance 
on life (which defendant denies), yet by reason of the 


"7 


® 
Ln ~~. a? 
ee 
"7 
— 
—~P 
a 


VS. ALICE LENORA CLEMENTS’ ADMINISTRATOR ETAL. 795 


preinises the plaintiff is estopped from claiming the benefit 
of any provision of any law of the State of Missouri, if any 
such law there be, for any other or different surrender 
value or upon any other or different conditions from those 
in said policy stipulated for as above set forth, and further 
avers that said policy of insurance has never been surren- 
dered or offered to be surrendered to this defendant.”’ 


The second instruction asked by defendant at the trial, 
and refused by the court, was as follows (supra, p. 28) :— 


‘*2. Defendant prays the court in the above entitled 
cause to declare the law to be that on the pleadings and 
evidence the plaintiff is not entitled to recover any thing 
upon the second count in the petition herein.’’ 


These rulings are assigned for error (supra, pp. 32-3) 
for the following further reasons. 

1. The policy sued on (supra, p. 21) purports to be 
issued in consideration of the application therefor made 
and signed by Samuel E. Wall and his wife Alice (plaintiff 
below), and of each of the statements made therein. In 
and by said application they expressly agreed that all state- 
ments and answers therein were warranted to be true and 
offered to the society as a consideration of the contract. 
Among said statements (supra, pp. 20-21) was an express 
agreement by them that the person for whose benefit the 
assurance was effected, to-wit, said Alice L. Wall, did — 


“ in consideration of the agreements contained in 
the policy hereby applied for (providing for paid-up in- 
surance in the event of the surrender of the poliey at cer- 
tain periods and under certain conditions specified), waive 
and relinquish all right or claim to any other surrender 
value than that so provided, whether required by a statute 
of any State or not.’’ : 


Upon the faith of this agreement, among others, the 
policy was obtained, and it is not open to the plaintiff to 
deny that if this assurance had not been given, the applica- 
tion would have been refused. 


76 THE EQ. L. ASS. SOC. OF THE U. S8., PLTFF. IN ERROR, 


Under such circumstances, the plainest principles of jus- 
tice require that the plaintiff be not permitted to repudiate 
that assurance and thereby ‘* to avail herself of what is 
substantially a fraud.’’ 


Shutte v. Thompson, 15 Wallace, 159. 


In the case of NV. Y. Life Ins. Co. v. Fletcher, 117 U. 
S. 519, 534, (referred to in the opinion in this case supra, 
pp. 17, 46), this court reversed the judgment below for 
error in an instruction which is thus commented on: 


‘¢ A curious result is the outcome of the instructlon. If 
the agents committed no fraud, the plaintiff cannot recover, 
for the answers reported are not true; butif they did eom- 
mit the imputed fraud, he may recover, although upon the 
answers actually given, if truly reported, no policy would 
have issued. Such anomalous conclusions cannot be 
maintained. 


It is respectfully submitted that the ruling of the Circuit 
Court in this case involves the equally anomalous conclu- 
sion that it is the duty of the courts to enforce a contract 
the consideration of which has failed, against a party who 
was induced to enter into that contract on the faith of an as- 
surance that such consideration was valid, because the purty 
giving that assurance chooses to repudiate it as unlawful. 

2. Conceding, for the sake of argument only, that by 
force of the Missouri statute the agreement and waiver in 
question was void, it does not follow that the method of 
commutation set forth in section 5983 ever became 
a part of the contract, or should be enforced by 
the courts as such. The decision in Pritchard v. 
Norton, 106 U. S. 136-7 (supra, pp. 42-3), establishes 
the proposition that the rule which makes the law of the 
place of contract a part of the contract itself is founded 
wholly upon the presumed intention of the parties. Where 
the contract itself shows the contrary, no such presumption 
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an be made. In this case, a contrary intention is explicit- 
ly declared. The agreement of both parties, that the pro- 
visions of the Missouri statute were not and should not be 
incorporated in the contract, is not only set forth in express 
terms, but is declared to be part of the consideration of the 
contract itself. To hold, nevertheless, that the provisions 
of that statute were incorporated into the contract, that the 
defendant company was and is bound by them, and that 
the plaintiff below, after expressly waiving and _ re- 
linquishing all claim whatever under them, is never- 
theless entitled in a court of justice to insist upon 
their being~ carried out as part of the contract 
made by the company, would be simply to _ hold 
that it is competent for the Legislature of Missouri not only 
to prohibit the making of contracts by it deemed injurious 
to the public welfare, but to go further and make contracts 
for and ‘between private parties, to which not only no 
mutual assent is given, but in respect of which a mutual 
dissent is expressly declared. 

It is respectfully submitted that nothing short of this is 
the logical result of the decision in this cause, and that no 
such proposition of law can be maintained. 


[t is therefore respectfully insisted for the plaintiff in 
error that the judgment of the Circuit Court was erroneous 
and should be reversed. 


G. A. FINKELNBURG, 
Of Counsel for Plaintiff in Error. 


HENRY HITCHCOCK, Geo. b Troi 
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Inthe Supreme Court of the United States. 


OCTOBER TERM, 1800. 


THE EQUITABLE LIFE ASSUR-) 
ANCE SOCIETY OF THE 
UNITED STATES, 

Plaintiff in Error. 


VS. No. 340. 
BENJAMIN F. PETTUS, Apminis- | 
TRATOR OF THE: ESTATE OF ALICE | 
LEONORA CLEMENTS, DECEASED, | 
et al., 
Defendants in Error. } 


STATEMENT OF THE CASE AND BRIEF FOR 
DEFENDANT IN ERROR. 


This is an action on a policy of life insurance is- 
sued by the plaintiff in error, defendant below, on 
the life of Samuel E. Wall, who died January 21, 
1884. The beneficiary named inthe policy was 
Alice L. Wall, wife of the assured. She married 
Henry Q. Clements, pending the suit, and he was 
thereupo made a co-plaintiff, (Record p. 31.) Since 
the writ of error to this court was sued out she has 
deceased, and the action has been duly revived in 
the name of the administrator of her estate. 


— 


- 
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The case was tried on the second count of the 
petition, (Rec., 18, 19), the other counts having been 
dismissed. (Rec. 31.) From the pleadings and 
evidence, the following undisputed facts appear: 

1. The defendant isa New York corporation, 
and at all times mentioned was engaged ‘in the busi- 
ness of life insurance in the State of Missouri by auth- 
ority of her laws, and maintained an agent and office 
in that State. (Rec., 18, 22, 38, 39.) 

2. On December 15, 1880, Samuel E. Wall, a 
resident of Windsor, Henry County, Missouri, ap- 
plied to the defendant for a policy of insurance on his 
life, one of the usual printed blanks of the defen- 
dant company being used for the purpose. This 
application was signed and dated at Windsor, Mis- 
sourl. (Rec., 35.) 


3. On December 23, 1880, a policy of insur- 
ance of Wall's life was signed by the defendant's of- 
ficers at New York City and forwarded to Missouri, 
in which State it was delivered to and accepted by 
the assured, who continued to reside at Windsor 
until: his death. (Rec., 18, 23.) This policy des- 
described Wall as “of Windsor, in the County of 
Henry, State of Missouri.” (Rec., 12.) 


q. Wall paid the premiums due in 1880, 1881 
and 1882. These the petition alleged to have been 
paid in Missouri, (Rec., 18), and the allegation was 
not denied by the answer. (Rec., 23.) 


5. When a premium fell due on December 15, 
1883, Wall was sick, and a delay of six days occurred 
- mremitting this premium to the defendant's St. 
- Louis office. Because of this delay, the company 


claimed that a forfeiture of the policy had occurred. 
(Hec., 22%, 905}: , 

6. On January 21, 1884, Wall died. Being 
notified of the fact, the company denied liability, 
and thereby waived further proof. (Rec., 39.) 

7. The second count of the petition alleges that 
on December 15, 1883, the policy in question had 
acquired a net value of $161.05, as computed under 
the rule provided by the statute of Missouri herein- 
after set out, and that this amount, applied and taken 
as a net single premium for temporary insurance, as 
required by said statute, continued said policy in 
force until August 30, 1886, thirty-one months after 
Wall's death. (Rec., 18.) fhe evidence shows this 
computation to be correct. (Rec., 40.) 

8. The answer-.of the defendant admitted that 
Wall was a resident of Missouri; that the policy was 
delivered there; and that the defendant was then 
doing a life insurance business in that State. But 
alleged that said policy was executed in New York; 
that the premiums were payable there, unless paid 
to persons designated by the company to receive 
them elsewhere, and that the insurance was payable 
at the defendant's office in that State; and that con- 
sequently the policy was subject only to the laws of 
New York and not within the purview of any statute 
of the State of Missouri. The answer also alleged 
that the policy contained a different provision as to 
the application of past premiums, in case of a for- 
feiture, than that made by the Missouri Statute, and 
that in answer to one of the questions in the applica- 
tion for said policy the provisions of that statute were 
agreed to be waived. (Rec., 23, 24.) 


s 


g. On motion of the plaintiff, the matters so 
pleaded were stricken out (Rec. 28, 32, 33). The 
opinion delivered by Mr. Justice Brewer appears in 
the printed record at pages 28, 29, 30. The motion 
and ruling are based upon the grounds that the pol- 
icy in suit was subject to the provisions of the Mis- 
souri statute and that the alleged waiver of these pro- 
visions was void, because contrary to the terms of this 
statute and to the local public policy evidenced there- 
by. ‘The answer also claimed that the policy had 
become furfeited by the failure to pay the premium 
due December 15, 1883, by force of a provision that 
‘if any premium on this policy shall not be paid 
when due, this policy shall be void.”(Rec., 17, 38). 

The judgment was for the plaintiff for the 
amount of the policy, with legal interest less the 
amount of the premium forborne. 


STATUTORY PROVISIONS. 


The statute of Missouri mentioned in the plead- 
ings was enacted in 1879. It was entitled ‘‘An Act 


to control the forfeiture of life insurance policies.” 


(Session Acts, 1879, p. 130). It has been carried in- 
to the successive revisions of the statutes of that 
State had in 1879 and 1889, and now appears as 
sections 5856, 5857, 5858 and 5859 of the Revised 
Statutes of 1889.(Vol. 2, pp. 1385, 1386). 

These sections are as follows: 

Sec. 5856. No policy of insurance on life js- 


' sued by any life insurance company authorized to 


- do business in this State, on and after the first day of 
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August, A. D. 1879, shall, after payment upon it of 
two full annual premiums, be forfeited, or become 
void by reason of the non-payment of premium 
thereon, but it shall be subject to the following rules 
of commutation, to-wit: The net value of the policy, 
when the premium becomes due and is not paid, 
shall be computed upon the American experience 
table of mortality, with four and one-half per cent. 
interest per annum, and after deducting from three- 
fourths of such net value any notes or “other indebt- 
edness to the company, given on account of past pre- 
mium payments on said policy issued to the insured, 
which indebtedness shall then be canceled, the bal- 
ance shall be taken as a net single premium for tem- 
porary insurance for the full amount written in 
the policy, and the term for which such 
temporary insurance shall be in force — shall 
be determined by the age of the person whose 
life is insured,at the time of default of premium and 
the assumption of mortality and: interest aforesaid; 
but if the policy shall be an endowment, payable at a 
certain time, or at death if it should occur previously, 
then if what remains as aforesaid shall exceed the net 
single premium of temporary insurance for the remain- 
der of the endowment term for the full amount of the 
policy, such excess shall be considered as a net single 
premium for a pure endowment of so much as such 
premium will purchase, determined by the age of the 
insured at date of defaulting the payment of premium 
on the original policy, and the table of mortality and 
the interest as aforesaid, which amount shall be paid 
at the end of the original term of endowment, if the 
insured shall then be alive. 


Sec. 5857. At any time after the payment of 
two or more full annual premiums, and not later than 
sixty days from the beginning of the extended insur- 
ance provided in the preceding section, the legal 
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holder of the policy may demand of the company, 
and the company shall issue, its paid-up policy, 
which, in case of an ordinary life policy, shall be for 
such an amount as the net value of the original policy 
at the age and date of lapse, computed according to 
the actuaries: or combined experienced table of 
mortality, with interest at the rate of four per cent. 
per annum, without deduction of indebtedness on ac- 
count of said said policy, will purchase, applied as a 
single premium upon the table rates of the company; 
and in case of a limited payment life policy, or of a 
continued payment endowment policy, payable at a 
certain time, or at death, it shall be for an amount 
bearing such proportion to the amount of the original 
policy as the number of complete annual premiums 
actually paid shall bear to the number of such annual 
premiums stipulated to be paid; provided, that from 
such amount the company shall have the right to 
deduct the net reversionary value of all indebtedness 
to the company on account of such policy; and. 
provided further, that the policy-holder shall, at the 
time of making demand for such paid-up policy, sur- 
render the original policy, legally discharged, at the 
parent office of the company. 


SEc. 5858. If the death of the insured occur 
within the term of temporary insurance covered by 
the value of the policy as determined in Section 5856, 
and if no condition of the insurance other than the 
payment of premiums shail have been violated by 
the insured, the company shall be bound to pay the 
amount of the policy, the same as if there had been 
no default in the payment of premium, anything in 
the policy to the contrary notwithstanding: provided 
however, that notice of the claim and proof of the 
death shall be submitted to the company in the same 
manner as provided by the terms of the policy within 
ninety days after the decease of the insured: and. 
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provided also, that the company shall have the right 
to deduct from the amount insured in the policy the 
amount compounded at six: per cent. interest per 
annum of all the premiums that had been forborne at 
the time of the decease, including the whole of the 
years premium in which the death occurs, but such 
premiums shall in no case exceed the ordinary life 
premium for the age at issue, with interest as last 
aforesaid. 


Sec. 5859. The three preceding sections shall 
not be applicable in the following cases, to-wit: If 
the policy shall contain a provision for an uncondi- 
tional cash surrender value at least equal to the net 
single premium. for the temporary insurance 
provided hereinbefore, or for the unconditional 
commutation of the policy to  non-forfeitable 
paid-up insurance’ for’ which the net value 
shall be equal to that provided for in Section 
5857, or if the legal holder of the policy shall, with- 
in sixty days after default of premium, surrender the 
policy and accept from the company another form 
of policy, or if the policy shall be surrendered to the 
company for a consideration adequate in the judg- 
ment of the legal holder thereof, then, and in any of 
the foregoing cases, this act shall not be applicable. 


There are a number of other provisions which 
indicate in what sense the phrase ‘insurance company 
authorized to do business in this state,” is used in 
the Insurance Law of Missouri. These were all in 
force when the law of 1879 was enacted, and appear 
in the Revision of 1889 as follows: 4 

Sec. 5825. ‘Any life insurance company now 
or hereafter organized under the laws of this State, 
or any life insurance company, doing business in this 
State, may’’ make certain special deposits with the 
superintendent of insurance etc. (p. 1376). 
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SEc. 5837. ‘‘Any insurance company organized 
under the laws of this State or doing any business 
mentioned” in another section, (life and accident in- 
surance), may change securities deposited with the 
Superintendent etc. (p. 1379). 

SEc. 5839. ‘It shall be the duty of (certain 
named officers) of every life assurance company or- 
ganized under this article, or under the laws of this 
State, or any such company incorporated by or or- 
ganized under the laws of the United States or any 
other State, and doing busine:s in this State,” to make 
certain annual reports of its condition etc. (p. 1380). 

Sec. 5843. ‘‘It shall not be lawful for any com- 
pany, organized or incorporated under the laws of 
the United States, or of afy other State, 40 transact 
any business in this State,” without first making cer- 
tain deposits (p. 1382). 

SECS. 5844, 5845 and 5846 require a foreign 
company to file certain statements to its financial 
condition before it “shall transact any business in this 
State.” (pp. 1382, 1383). 

SEC. 5910 requires every company to obtain a 
certificate that it has complied with the requirements 
of ‘‘the insurance law of this State” before transacting 
any business therein. (p. 1405). 

SEC. 5011 prohibits any company from doing 
business until it has complied with all the require- 
ments of the local law. 

SEC. 5912 requires a foreign company “desiring 
to transact any business in this State’ to file a power 
of attorney authorizing service of process to be made 


‘upon it through the state superintendent of insurance. 


(P- 1405). 
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Sec. 5914 prohibits persons from acting on be- 
half of ‘‘any company doing business in this State” 
which is insolvent. (p. 1406). 


BRIEF. 


By its terms, Section 5856 applies to every policy 
‘issued by any life insurance company authorized to 
do business in this State.” The defendant admits 
itself to be within this description; and that the lan- 
guage quoted was intended to include non-resident 
companies is clear from the other sections cited, 
which indicate the meaning of the phrase ‘‘any com- 
pany authorized to do business in this State.” In 
1875, the Supreme Court of Missouri construed this 
phrase to include companies formed under the laws 
of another State, and held that ‘‘all companies are 
embraced, whether home or foreign, that are doing 
the business designated.” The same view was ex- 
pressed by the St. Louis Court of Appeals in 1876. 


State vs. Beazley, 60 Mo., 220, 223, 224. 
Price vs. St. Louis Ins. Co., 3 Mo. App. 262, 
267, 268. 


So that when the Act of 1879 was passed, the 
language used had received a judicial construction to 
the effect that it covered policies issued by foreign 
companies. This construction thus became a part 
of the statute. (Easton vs. Courtright, 84 Mo. 27, 
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34.) The defendant continued to “do business” in 
Missouri, and hence did so subject to her laws.Indeed, 
unless the defendant was ‘‘authorized to do business 
in” that State, its contracts were void, in so far as 
they conferred any rights upon the company. Of 
course, they were good, as against the defendant, on 
the score of estoppel; by force of which defendant 
could not be heard to assert its own violation of the 
statute, nor to say that it was xo/ doing business in 
Missouri. 


McCutcheon vs. Rivers, 68 Mo., 122. 

American Ins. Co. vs. Smith, 73 Mo., 370. 

Aetna Ins. Co. vs. Harvey, 11 Wis., 394, 397. 

Brooklyn Ins. Co. vs. Bledsoe, 52 Ala, 358, 
551. 

Runyan vs. Coster, 14 Pet., 122, 129, 130. 


The power of the State to enact this statute 
rests upon grounds that are now beyond cavil. The 
defendant had no absolute right to do business in 
Missouri. It could do so only by permission of that 
State. When it availed itself of the privilege ex- 
tended, it became subject to the conditions annexed 
and to the regulations governing the exercise of that 
privilege, and is conclusively presumed to have ac- 
ceded to them. 


Paul vs. Virginia, 8 Wall., 168, 181. 
Bank of Augusta vs. Earle, 13 Pet., 519. 
Ins. Co, vs. French, 18 How., 404, 407. 
Ducat vs. Chicago, 10 Wall., 410. 
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Doyle vs. Ins. Co., 94 U. S. 535, 540, 541. 

Phila. Fire Ass'n. vs. New York 119 U. S., 
110, 117, 118. 

Fritts vs. Palmer, 132 U. S., 282, 288. 

Reichard vs. Ins. Co., 31 Mo., 518. 

Ehrman vs. Ins. Co., 1 McCrary, 123, 127, 
128, 120. | 

Milnor vs. Railroad Co., 53 N. Y., 363, 367. 


x 


The contention that this is purely a New York 
contract and that the /ex loci contractus excludes the 
application of the Missouri law, is unsound. Here, 
the application was made in Missouri.: There the 
assured resided and died. The policy was delivered 
to him in that State. He paid his annual premiums 
to the local agent of the defendant, and through that 
agent the correspondence subsequent to Wall's death 
was conducted. That the policy was signed in New 
York, and that, in case of death, payment was to be 
made in that State, do not change the place where 
the contract was made. ‘‘Ihe polices do not take 
effect, are not executed contracts, until delivered by 
the agent in Virginia. They are, then, local transac- 
tions and governed by the local law.” 


Paul vs. Virginia, 8 Wall., 168, 183. 
Phila. Fire Ass’n. vs. New York, tig U. S., 
110, 118. 
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i In 1874, the Legislature of Missouri enacted, in 
i general terms and without any descriptive phraseology 

including foreign companies, that ‘‘no misrepresen- 

tation made in obtaining or securing a policy of insur- 

ance on the life or lives of any person or persons shall 
i be deemed material, or render the policy void, unless 
Hi the matter represented shall have actually contributed 
HI to the contingency or event on which the policy is to 
become due and payable, and whether it so contri- 
buted in any case shall be a question for the jury.” 
(2 Rev. Stat., 1889, $5840, p. 1384,) Foreign com- 
panies claimed exemption from the effect of that 
it statute on grounds similar to those urged here. 
i Judges Dillon and Treat, however, held against this 
HF claim, and that as to all policies delivered after the 
4h law went into effect, ‘‘the act is to be treated as in- 
corporated therein; and also that ‘‘the application 
1 having been made in Missouri, and the policy de- 
livered and premium paid there, it was a Missouri 
contract. ” 


ee ee 
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Chance vs. Ins. Co., unreported, but referred 
to in 4 Dill., 179, 180. 

Lovell vs. Ins. Co., 3 Cent. L. J., 699. 

White vs. Ins. Co., 4 Dill., 177, 182. 

Fletcher vs. Ins. Co., 13 Fed. Rep. 526, 


528, 529. 


_. The case of Fletcher vs. Ins. Co., came to this 
urt, where it was decided upon objections to the 

ructions. But in the statement of the case, pre- 
yy the learned justice who delivered the 


. 
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opinion, (528), it was stated, referring to a company 
located in New York, which issued a policy to a 
citizen of Missouri, that “of course, with reference to 
the business done in that State, it is subject to her 
laws,” (5:9); and the opinion proceeds upon the rec- 
ognition of this statement, and recognizes that the 
insured became entitled tocertain matters ‘‘by virtue 
of the statute of Missouri.” (529.) 


New York Life Ins. Co. vs. Fletcher, 117 
U. SS, §'0. 


These views have been universally applied in all 
similar cases. The contract is treated as made 
where the policy is delivered to the assured and ac- 
cepted by him. It is then issued, and treated as if 
the local statute were written in it as part of its terms. 

Ins. Co. vs. Elliot, 7 Sawy. C. C. 17, 20, 21. 

Thwing vs. Great Western Ins. Co., 111 
Mass., 93, 109. 

Morris vs. Ins. Co., 120 Mass., 503, 506. 

Holmes vs. Insurance Co., 131 Mass., 64, 66. 

Kennebec Co. vs. Augusta Ins. Co., 6 Gray, 
204, 208. 

Todd vs. Ins. Co., 11 Phila., 355. 

List vs. Commonwealth, 118 Pa. St., 322, 


327: 


State vs. U. S. Accident Assn., 67 Wis., 624, 
620. 

Stanhilber vs. Mutual Mill Ins. Co. 76 Wis,, 
285, 290. 


Mobile Ins. Co. vs. Coleman, 58 Ga., 251, 
256. 
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Pace vs, Pace, 19 Fla., 438, 450. 

| Brooklyn Ins. Co., vs. Bledsoe, 52 Ala., 538, 

ie 551. 

HH | Rippstein vs. Ins. Co., 57 Mo., 86, 87. 

| Queen Ins. Co. vs, Leslie, 24 N. E. Rep., 
1072, 1073, (Ohio.) 


The matter was well stated in the Holmes case, 
supra, as not being so much a question where the 
bik contract was made, but that “the point zs, that by ee- 
| | : cepting the permission given by the statutes to do bus- 
2 iness in this commonwealth, the defendant became 
: bound by the condition attached to the privilege, that 
“2 all policies issued by it to residents of this common- 
Pl | wealth should be subject to the provisions of the statute.” 
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Holmes vs Ins. Co., 131 Mass., 64, 66. 


The official report of the State Superintendent 
of Missouri discloses that in 1879, when the Non-For- 
feiture law under consideration was first enacted, the 
life insurance in force in that state was: 

In Missouri companies, 1,608 policies, insuring 
$2,529,938. 40. 

In companies of other States, 16,227 policies, in- 
_- suring $41,580,963. 23. 

-____In 1889, when the statutes were last revised and 
when the law was continued without amendment, the 
: t was: 
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In Missouri companies, 1,258 policies, insuring 
$1,962,394. : 

In companies of other states, 27,751 policies, in- 
suring, $54,542,942. 

In view of these facts, it is not to be presumed 
that it was intended that the statutory rule should be 
applied.only to home companies; that the compara- 
tively small amount of business done by them should 
be controlled by legislation, and that companies of 
other States were to be unrestricted in the provisions 
of forfeiture they might see fit to insert in their poli- 
cies. 


Morris vs. Penn Ins, Co., 120 Mass., 503, 


506. 
Holmes vs. Charter Oak Ins. Co., 131 Mass., 
64, 66. ‘ 


Queen Ins. Co. vs. Jefferson Ice Co., 64 Tex. 
578, 581, 552. 


lf its own counsel has correctly construed the 
form of application in use by the defendant and the 
policy issued by it, it is quite clear that the purposes 
in preparing these instruments were, to evade the 
statutes of the state of Missouri; to do business 
there without being subject to the local law regulat- 
ing the matter; and to attempt to ‘‘disguise the real 
character of the transaction.” In such a case, the 
contract could not lose its character as one made 
in Missouri by any clauses inserted to that end. 


Miller vs. Tiffany, 1 Wall. 
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The entire argument of the plantiff in error on 
this branch of the case is based upon the assumptions 
of fact recited on pages 35 and 36 of its brief. In 
at least two decisively important respects, these as- 
sumptions are erroneous. In paragraph 5, page 36, 
it is assumed that the delivery of the policy in Mis- 
souri was nothing ‘‘ more or other than the manual 
transmisston of the paper itself.” It is argued from 
this that the policy was in fact delivered in New 
York. Thisis a distortion of the plain meaning of 
the petition. That pleading alleged that ‘‘the said 
policy was delivered’ in Missouri; (Rec., p. 18), and 
the defendant's answer averred that the policy ‘‘ was 
transmitted to the State of Missouri, and was de- 
livered to said Wallin said State.” (Rec., p. 23.) 
Neither of these allegations mean a mere ‘‘manual 
transmission of the paper itself.” Both of them 
locate the delivery of the instrument evidencing the 
contract in the State of Missouri. 

The other error isin the same paragraph. that 
‘‘it was neither averred nor proved that either of the 
three premiums admitted to have been received bv 
the society was paid elsewhere than at its office in 
the City of New York.” (Brief for P. E., p. 36; 
also p. 41.) 

Certainly, the petition clearly states that Wall 
was aresident of Missouri, ‘‘ 7x which State the said 
premiums (for 1880, 1881 and 1882) were paid.” 
(Rec. p. 18.) And the answer of the defendants in 
terms admits the payments, (Rec. 25), and, by 
failing to deny, admits the place of payment as 


averred by the plaintiff. 
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With these corrections, the basis of the argu- 
ment made on pages 40 and 41 is destroyed. 
Strictly speaking, the contract between the parties 
was complete before the policy was ever issued. By 
reference to the application, (Rec., p. 36), an agree- 
ment will be found: ‘‘It is hereby declared and 
agreed that all the statements and answers written 
on this application are warranted to be true and are 
offered to the society as a consideration of the con- 
tract, which shall not take effect until the first premium 
shall have been actually paid during the life of the 
person herein proposed for assurance.” The natural 
meaning of this is that ¢he contract shall take 
effect upon the payment of the premium,tf the assured 
ts then alive. Hence, the assured paid the premium 
December 15, 1880, zz J/issourz, (Rec. p. 18), where 
the application was signed and dated. (Rec., p. 35.) 
Taking the defendant's own clause, so much relied on, 
a binding contract was made between the parties 
in Jtssourt, eight days before any policy was issued, 
which could have been enforced if no policy had 
ever been written up. 


/n re Insurance Co., 22 Fed. Rep., 109, 111. 


The idea that because the insurance was pay- 
able at the defendant's New York office, that city be- 
came the place of performance of the contract, 
overlooks the fundamental characteristic of a life 
insurance policy. The portion of the contract which 
called for acts of performance was that requiring 
premiums to be paid annually by the assured: The 
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defendant was doing business and maintaining an of- 
fice and agent in Missouri, (Rec., 18, 38, 39), andthe 
premiums in 1880, 1881 and 1882 were paid in that 
State. As the receipt for the premium was required 
to be countersigned by the Missouri agent to be of 
any validity, itis very clearthat so far as this con- 
tract has been performed at all, the place of the per- 
formance was the State of Missouri. Distinguished 
authority has settled that in such circumstances the 
policy became subject to the laws of that State. 


Hamilton vs. Mutual Life Ins. Co., 9 Blatchf., 


234, 252. 3 
Manhattan Life Ins. Co. vs. Warwick, 20 
Gratt., 614, 623, 628, 638, 639. 


Considering the nature of the contract and the 
conditions under which alone the defendant could do 
business in Missouri, it is self-evidently within the 
power of that State to prescribe that certain con- 
tracts shall not be entered into. Long and well 
settled rules have established that *ta New York cor- 
poration cannot enter into a contract with a citizen 
of Missouri, in the latter state, even by consent of 
both parties, which shall be governed by the law of 
New York,” (Brief for P. E., p. 49), if the State of 
Missouri declares to the contrary. And where, con- 
fessedly, the law of that State prohibits a local com- 
pany from making the same contract, every consider- 
ation of fairness should move a construction that a 
foreign corporation shall not enjoy greater privileges. 
This is especially true where the privilege claimed is 


IQ 


that of setting aside a solemn public statute enacted 
for the express purpose of avoiding the very for- 
feiture here sought to be enforced. The legislative 
power of a State cannot be thus placed at the mercy 


of a forgein corporation. The oft cited case of 


Pritchard vs. Norton teaches no such doctrine as 
that. The fundamental condition upon which the 
defendant obtained the right to call on Samuel E. 
Wall in Missouri and solicit a contract of assurance 
on his life, was that it should permit itself to be sued 
in that State to enforce its obligations under the 
policy. And certainly it was bound to perform any 
judgment which might be rendered against it in such 
suit. The clause making the insurance payable at its 
New York office would neither constitute a defense 
to such a suit nor an excuse for failing to comply 
with an adverse judgment. 

I{ the presumed intention of the parties is to be 
sought out it must be remembered that the applicant 
for insurance in this case was a resident of Missouri, 
and dealing with a Missouri agent of the defendant; 
that such agent had no right to solicit or receive this 
insurance unless the defendant was authorized to do 
business in that State; that if so authorized it could 
only be in subordination to the laws of Missouri 
eoverning life insurance policies. Ihe assured know- 
ing these facts cannot, therefore be presumed to have 
had in mind that ne was making a New York con- 
tiact. The defendant's application shows upon its 
face that it understood that a Missouri contract was 
under contemplation. The very clause now relied 
upon as a waiver of the statute under consideration 
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| than that of New York, to-wit: the statute of the 
eal State in which the contract of insurance is being 
eT made. Jf thecontract was to be a New York contract 
| and goverued by the laws of that State why this 
ae waiver? Unless the contract would have been sub- 
ae ject to the laws of Missonri, but for this waiver, why 
eae insert it at all? Clearly the company thought that if 
He its provisions were not waived, the statute of Missouri 
// ||.) would govern the contract. If the waiver was void, 
i q (a question that will be hereafter discussed), the 
clause stood without effect, except to indicate that 
| | the company was under the impression that the Mis- 
2) aes souri statute would ordinarily govern the contract be- 
tween the parties. 


ae (Rec., p. 36) refers to the statute of some other State 


‘“TLLEGAL AND INOPERATIVE CLAUSES IN INSUR- 


| ANCE Poticiks,’ 31 Cent. L. J., 246, 248. 


I. 


The question just discussed has usually arisen 
because of some provision in the application or policy, 
or both, inconsistent with, or undertaking to waive, 
the statutory provision involved. Hence, whether 
directly so declared in the opinion or not, the ruling 
that the policy was subject to a particular statute has 
generally carried with it, as an inevitable incident or 
result, the further ruling that the inconsistent provi- 
sion or waiver was inoperative. The same ruling 
must be made here. 

(a) The statute expressly provides that the rule 
it embodies shall obtain ‘‘anything in the policy to 
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the contrary notwithstanding,” ($5858), and that ‘‘no 
policies” shall be exempt therefrom. (§5356.) 
Neither a provision of the policy to the contrary, nor 
an agreement that the statutory provision shall not 
apply, can be upheld in the face of the mandate of 
the law that it shall be of no force. Nor can the al- 
leged waiver contained in the application be given 
ereater force than would be attached to a similar 
one in the policy. That which would be void in 
the policy—the executed and_ perfected  con- 
tract—because contrary to law, cannot be declared 
valid because it appears in an application—an unex- 
ecuted and unperfected proposal. The unlawful end 
cannot be accomplished by indirection. 


Craig vs. Missouri, 4 Peters, 410, 436. 
Kennett vs. Chambers, 14 How., 38, 48 ef seg. 


In this instance, the application is merged in the 
policy, and has force and vitality only because the 
policy provides that it shall be a part thereof. The 
application was a mere proposal. If the applicant 
accepted the policy. when tendered, the contract be- 
tween the parties was made and evidenced. The 
precedent application would be without further force 
unless the policy provided for its continued validity. 
The application here in question was so continued as 
a part of the policy, and for that reason alone did it 
survive a merger into the actual contract. Hence, a 
statute declaring void a given provision if inserted in 
the policy, annulled as illegal the attempted circum- 
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vention of the statute inthe 27th question of the ap- 
plication. 

(6). The same conclusion follows by consider- 
ing the question upon the broader ground that the 
statute involved embodies a principle of public pol- 
icy. Consequently it is beyond the right of private 
persons tocontract it away. /rivatorum conventio 
juris publico non derogat, is the maxim. 


Cox vs. Railraad Co., 63 N. Y., 414, 421. 


The matter of regulating the force and effect of 
insurance policies has been the subject of legislation 
in most of the States, and the character of the stat- 
utes enacted has been carefully considered by many 
courts. It has always been remembered that in 
making a contract of insurance the parties do not 
stand upon an equal footing. The company pre- 
pares an elaborate form of application, consisting of 
numerous interrozatories. These are framed with 
great care and oftentimes with skillful cunning. A 
citizen is asked to insure.. He is urged that he owes 
a duty to his family to doso;is assured that 
the company represented by the fluent agent insists 
upon no forfeitures and that its policies are absolutely 
incontestable. Literature is furnished him showing 
advantages and sounding praises. When he suc- 
cumbs to these seductive influences, an application 
in fine print is produced. Some of the answeis may 
be his own, but most of them are either suggested 
by the agent or come from the latter entirely. The 
insured does not understand the professional terms 
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used. He is told that in order to protect his family 
and insure them against want in case of his death, 
by means of one of the advantageous and incontestable 
policas which has been advertised to him, the tormal 
application produced by the agent should be signed. 
As a rule, that agent is a trusted friend, 
who, from his familiarity with the bus 
iness, is relied onto fillin the answers as inay be 
proper. In due time an elaborately engraved policy 
arrives, on which a ministering angel protecting and 
shielding the widow and orphan from want, is the 
most conspicuous feature. The clauses and condi- 
tions on the back of the sheet are in print so fine that 
the eye is strained to decipher it, and in terms so 
technical that the average layman cannot appreciate 
their force. For years, by dint of industry and econ- 
omy, perhaps even a denial of the comforts of life, 
the premiums are paid. Then, ina season of crop 
failure, business embarassment, of sickness or other 
visitation, the fatal day passes without the payment 
ofa premium. The “fine print” has eclipsed the 
protecting angel! The incontestable policy which was 
to shield the family from want has turned into an 
odious instrument of forfeiture! Instead of bread, 
the company offers the widow and orphan a stone. 
The promised shower of blessings consists of Dead 
Sea fruit, whose sweetness delighted the eye, but 
which ‘‘turned to ashes to the lips.” When the pol- 
icy is accepted, the hope that springs eternal per- 
mits no thought of possible failure to pay stipulated 
premiums. <A future of prosperity is counted on. 
The company calculates upon all these elements, 
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and no trouble is.experienced in obtaining a contem- 
poraneous waiver of protecting statutes and an agree- 
ment of forfeiture. It is the same motive in human 
nature which moves the temporarily embarrassed 
borrower to agree to waive the usury statutes. or his 
exemptions, or his right of redemption under a mott- 
gage. The State of Missouri, following 
‘the lead of the other States, has here very 
wisely. undertaken to interfere with the right of pri- 
vate contract in the greater interest of the public 
good. This has become as necessary in the matter 
of insurance contracts as in those of money-lending 
probably more so. It is well known that by the pa 
ment of successive’ premiums a policy acquires a 
moneyed value. By statute, a mode was prescribed 
to ascertain that value, and its application was direct- 
ed. If that mode and application could be changed, 
except as permitted by the statute itself, it could be 
waived zz foto. The result would be that if an abso- 
lute forfeiture were provided, it would have to be 
upheld, although the statute said there should be 
- none. A provision would be held valid when the 
statute said it should be void. The State simply 
requires that the company shall give the assured the 
Statutory benefit of his premiums paid. The State 
has an interest in preventing forfeitures, and a stil] 
21 interest in guarding against their conse- 

ue S. _ The husband, having toiled for years to 
ris policy, at his death his estate stands 
"the amount so paid out. It is not too 
hat in many instances, all his annual 
en invested to secure to the family a 
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fund for support and education after his death. 
Thus, poverty and the consequent ills are attempted 
to be guarded against. The State is not threatened 
with paupers, and is given the benefit of children 
educated and supplied with means to start in life and 
to increase the taxable wealth of the community. 
Sections 585: and 5854, Rev. Stat. 1889, pp. 1384, 
1385, .clearly indicate this purpose. (Commercial 
‘ Bank vs. Railway Co., 45 Wis., 172, 181, 182.) 
The state also takes into account the circum- 
stances under which insurance policies’ are 
usually issued and the advantages' which the 
company has in the transaction, and _ protects 
her citizens from ingeniously worded clauses, 
not understood by the average layman, as well as 
against over-confidence in their own ability to pay the 
miaturing premiums and to avoid the coming of evil 
days. In view of these considerations, Mr. Justice 
Brewer well said that the Missouri Legislature ‘‘evi- 
Z dently intended by its legislation to provide a fixed 
f and absolute rule, applicable to all cases—absolute 
and universal—because if it applied only in cases in 3 
which the policies were silent, or if it could be waived 
or changed, a child can see that it would protect only 
so far asthe insurance companies were willing.” 
(Rec., 30.) 

Indeed, it is clear that unless the statutory rule 
was intended to be beyoud change or waiver by 
private contract, there was no intelligent purpose 
whatever in enacting it. J// the right of private con- 
tract was nevertheless to stand higher than the statute, 
the entire matter might as well have been left to bc 
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fixed by the parties. The very purpose of the statute 
was to abridge this right, where the agreement was 
made contempo:aneous with the issuance of the 
policy. It is claimed, however, that no negative 
words are used inthe statute indicating such an in- 
tent. .It is difficult to understand how the statute 
could have been made stronger. Section 5856 de- 
clares that ‘‘no policies shall, after the payment upon 
it of two full annual premiums, de forfetted or become 


votd by reason of the non-payment of premium 


thereon, but shall be subject to the following rules of 
commutation, etc.” And Section 5857 provides that 
‘if the death of the insured occur within.the term of 
temporary insurance covered by the value of the 
p licy as determined in Section 5856, * * the 
company shall be dound to pay the amount of the 
policy, the same as if there had been no default in 
the payment of premium, anything in the policy to 
the contrary notwithstanding..’ Positive declarations 
that no policy shall become void for a given cause, 
and that anything contained in it, to the effect that it 
should become so for that reason, shall be inopera- 
tive, make quite as stroug a negative as our language 
permits. The meaning is as clearly negative and 
prohibitory as can be expressed. 

This construdtion is reinforced by considering 
Section 5859, which provides certain instances when 
the proceding sections shall not apply; thus, under 


well-settled rules for statutory construction excluding 


all other cases of the non-application of Section 5856 
and all other means of changing or evading its provis- 
tons: The last section also shows conclusively when 
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the insured may contract without reference to the 
statute. After default, he is presumed to under- 
stand his situation and his rights, and to be free to 
appreciate the force of any contract he may make. 
By the strongest implication, the privilege of thus 
contracting being recognized f¢hen, it is excluded at 
all prior times. 


Emery vs. Piscataqua Ins. Co., 52 Me., 322, 
320. 


A perusal of the Missouri ‘‘Misrepresentation 
Statute,” of the provisions requiring foreign compan- 
les to permit themselves to be sued in the local courts, 
and of the section providing that in case total loss 
by fire the amount written in the policy shall be the 
measure of liability, will show that they are no 
stronger in their negative force; and yet all of them 
have been held to be beyond change or waiver by pri- 
vate contract. ; 


White vs. Connecticut Mutual Ins. Co., 4 
Dill., 177, 182, 183. 

Fletcher vs. New York Life Ins. Co., 13 Fed. 
Rep., 526, 528; S. C., 197 U. S., 519. 

Reichard vs. Manhattan ins. Co., 31 Mo., 
518, 520. 

Reilly vs. Franklin Ins., 43 Wis., 449, 456, 
et seg. (A strong case. ) 

Thompson vs. St. Louis Ins. Co., 43 Wis., 
459, 462. 

Emery vs. Piscatoqua Ins. Co., 52 Me., 322, 
326. 
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Queen Ins. Co., vs. Leslie, 24 N. E. Rep., 
(Ohio), 1072, 1074. (Full discussion. ) 

Chamberlain vs. New Hampshire Ins. Co., 55 
N.H., 249, 264, 265. 

Relfe vs. Commercial Ins. Co., 5 Mo. App., 
173, 181; S. C. 75 Mo., 388. 

United State Bank vs. Owens, 2 Peters, 527. 

Lloyd vs. Scott, 4 Peters, 205, 228. 

Macgregor vs. Railway Co., 18 QO. B., 618, 
6 30. 

Oscanyan vs. Arms Co., 103 U. S., 261, 268. 


Speaking of these statutes, it has been univer- 
sally held that they are ‘‘founded upon what the leg- 
islature regarded asound public policy.” The courts 
have pointed out the circumstances and influences 
under which these contracts are usually made, the 
public sentiment on the subject, and the necessity 
for control and regulation of the matter. Consider- 
ing all these things, it has been accepted as a truism 
that all statutory provisions in the premises are /re- 
sumed to be dictated by public. policy, and conse- 
quently beyond the pale of private contract. 


Seyk vs. Miller's Ins. Co., 74 Wis., 67, 72, 73. 
Mobile Ins. Co. vs. Coleman, 58 Ga., 251, 
256. 

Couch vs. City Ins. Co., 38 Conn., 181, 185. 
Morris vs. Penn Ins. Co., 120 Mass., 503, 505. 
Holmes vs. Insurance Co., 131 Mass., 64. 

National Bank vs. Ins. Co., 95 U. S., 673, 
678. 
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Sheerer vs. Manhattan Ins. Co., 16 Fed. 
Rep., 720, 722. 

Goodwin vs. Massachusetts Ins. Co., 75 N.Y. 
450, 491. 

Bammersell vs. Brewers’ Ins. Co., 43 Wis. 
463, 466. 

Thompson vs. Citizens’ Ins. Co., 45 Wis., 388. 

Cayon vs. Dwelling House Ins. Co., 68 Wis., 


510, 519. 


The policy is to be construed as though the stat- 
ute were written in it, followed by an express decla- 
ration that all other clauses inconsistent with the stat- 
utory provisions shall be of no force.. Thus the leg- 
islative command that the statute shall prevail, ‘‘any- 
thing in the policy to the contrary notwithstanding,” 
is carried into practical effect. 


White vs. Ins. Co., 4 Dill., 177, 182. 

Oshkosh Gas Light Co. vs. Germania Ins. 
Co., 71 Wis., 454, 457. 

Emery vs. Piscataqua Ins. Co., 52 Me., 322, 
320. 


The statute in question is directed at forfeitures, 
which have ever been regarded with disfavor. This 
court has said that forfeiture clauses in insurance polic- 
ies ‘“areoften the means of great oppression and injus- 
tice.” (96 U. S., 242.) Legislation intended to change 
what a learned court has termed ‘the odious system 
of forfeitures existing under the old law,” has ever 
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been deemed to belong to the class dictated by and 
evidencing the public policy of the State. 


Bosler vs. Rheem, 72 Pa. St., 54, 56, 57 
Insurance Co. vs. Norton, 96 U. S., 234, 2 
Insurance Co. vs. Eggleston, 96 U. S., 5 


577: | 

North Berwick Co. vs. New England Ins. 
Co., 52 Me., 336, 340. 

Seamans vs. Northwestern Ins. Co., 1 Mc- 
Crary, 508, 511, 513. 

Home Ins. Co. vs. Pierce, 75 Ill., 426. 


So that this is not a statute made purely for the 
benefit of a private person, unmixed with any con- 
sideration of public policy. To be susceptible of be- 
ing waived it must be both. Thata statute intends 
or effects a benefit or protection to citizens does not 
of itself enable sucha person to waive it. In a gen- 
eral sense, every statute relating to private rights 
and private contracts has such a purpose and result. | 
The precise point is, that if an existing mischief or 
system of oppression or of unjust forfeitures, or other 
consideration of general good, moved the enactment 
of a particular statute, that statute is deemed ground- 
ed on public policy. This question is one for the de- 
cision of the State Legislature, and the courts deem 
themselves bound to enforce the conclusions of that 


body. It is nota question whether the particular 


contract is detrimental to public good, but of the 
general tendency of such contracts. So, toc, the 
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policy by doing business in Missouri, and agreed to 
abide by it, in availing itself of the privilege to do 
such business with her citizens. The defendant also 
knew that even if it succeeded in so framing and 
arranging its contract, that it would ordinarily be 
deemed to have been made in New York, a suit 
might be brought upon it in Missouri and that the 
courts sitting in the latter State, whether on the 
Federal or State bench, would not enforce the provi- 
sion as against a resident citizen in the teeth of the 
prevailing local public policy, and it acceded in ad- 
vance to such a ruling. 


Bank of Augusta vs. Earle, 13 Peters, 513, 
559, 594, 597- 

1 Chitty on Cont., (11th Am. Ed.), p. 128 
note 6, 

Story’s Conflict of Laws, (8th Ed.), Sec. 244. 

2 Kent's Comm., *458. 

Rousillion vs. Rousillion, 14 Ch. Dyiv., 351, 
369. 

Ewing vs. Bank, 43 Oh. St., 31, 36, 37. 

Union Locomotive Co. vs. Erie Railway Co., 
37 N. J. Law, 23, 25. 

Edgerly vs. Bush, 81 N. Y., 199, 204. 

Smith vs. Union Bank, 5 Peters, 518, 527. 


The general rules which are here insisted on find 
support in a multitude of cases involving kindred 
questions. Statutes against usury; providing for ex- 
emptions, rights of redemption, allowance for the 
maintenance of a widow, and the assignment of in- 
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surance policies after a loss; requiring written evi- 
dence of contracts and promises in certain cases; de- 
claring what constitutes a legal tender; giving stock- 
holders the right to vote as such; forbidding stock- 
holders to be interested incorporate contracts; reg- 
ulating the liability to employes for the negligence 
of fellow-servants, and the like; although most of 
them directly benefit or protect private persons, have 
all been held so far dictated by considerations of 
public policy that they can neither be waived, 
changed by contract, nor evaded by nayactitice or 
‘device suggested by ingenuity. 


Usury Statutes: 


Scott vs. Lloyd, 9 Peters, 418, 448. 
Mabee vs. Crozier, 22 Hun, £44. 

Crane vs. French, 38 Miss., 5. . 530, 532. 
Torrey vs. Grant, 10 Sm. & M., 89, 97. 
Clark vs. Spencer, 14 Kas., 398, 404. 
Bosler vs. Rheem, 72 Pa. St., 54, 56, 57. 


Statutory exemptions from seizure for debt: 


Kneetle vs. Newcomb, 22 N. Y., 240. 

Maxwell vs. Reed, 7 Wis., 582, 591. 

Wallingsford vs. Bennett, 1 Mackey, 303, 
310. 

Branch vs. Tomlinson, 77 N. C., 388, 391. 

Curtis vs. O'Brien, 20 lowa, 376. 

Carter vs. Carter, 20 Fla., 558, 563. 

Recht vs. Kelly, 82 IIl., 147. 

1 Freem. Ex., (2 Ed.), Sec. 216. 
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While the early Pennsylvania cases are to the 
contrary, subsequent reflection has induced the ad- 
mission that they were unsound in principle. 


Firmstone vs. Mack, 49 Pa. St., 387, 393. 
Shelly's Appeal, 36 Pa. St., 380. 


The right to redeem from a mortgage: 
Peugh vs. Davis, 96 U. S., 332, 337: 
Bayléy vs. Bayley, 5 Gray, 505, 510. 
Parmer vs. Parmer, 74 Ala., 285, 287, 288. 
OQuartermous vs. Kennedy, 29 Ark., 544, 547. 
Wing vs. Cooper, 37 Vt., 169, 181. 
2 Jones on Mortgages, (4 Ed.), Sec. 1039. 


Allowance to widow of deceased: 


Phelps vs. Phelps, 72 Ill., 545, 548, 549. 


The Statute of Frauds: 
Shapley vs. Abbott, 42 N. Y., 443, 451, 456, 


57: ' 
Habergham vs. Vincent, 2 Vesey Jr., 204, 227. 


Assignment of insurance policies after loss: 


Courtney vs. New York Ins. Co., 28 Barb., 
116. 
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Spare vs. Home Ins..Co., 17 Fed. Rep., 568, 
71. 
Pennebacker vs. Tomlinson, 1 Jenn. Ch., 
594, 601. 
Legal Tender Act: 
Buchegger vs. Schultz, 13 Mich., 420, 422. 
Hastings vs. eee 2 Nev., 190, 198. 
Kimpton vs. Bronson, 45 Barb., 618, 632. 
Stock-holder’s statutory right to vote: 
Fisher vs. Bush, 35 Hun, 641, 644. 
Statutes regulating an employer's liability for negli- 
gence of fellow-servant: 
Railway Co. vs. Peavey, 29 Kas., 169, 175. 
Statutes forbidding directors to be interested in cor- 
porate contracts: 
Barton vs. Port Jackson Road Co., 17 Barb., 
397, 495. 
Miscellaneous: 


Hope vs. International Society, 4 Ch. Div., 


327, 332, 334- : 
Lovett.vs. King, 16 Ind., 464. 
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The statute books of the several states abound 
with enactments against overcharges and discrimina- 
tions by common carriers and in other businesses, and 
regulating many other matters connected with their 
operation. Most of these contain no negative claus- 
es, and nearly all of them have for their immediate 
object the protection of the individual shipper or 
customer. The idea that sucha person would be 
bound by a contract variant from the statutory rule, 
or that he could waive the force of that rule, would 
be deemed a startling one. The numerous other 
statutes of a similar character are all inspired by 
what the legislature deemed an oppressive or unjust 
mode of doing business or of executing particular 
transactions. Thus inspired, the statutes voice a 
public policy and place the enumerated matters be- 
yond private control. Much litigation has also re- 
sulted over stipulations by which carriers have under- 
taken to limit their legal liability. Whenever the 
public good has been entrenched upon by a particular 
clause, that clause has fallen under the ban of the 
courts, and that, too, asa matter of unwritten law 
and without a statute, but nevertheless upon the 
broad ground of public policy. In many of these in- 
stances, agreements and waivers may be valid after 
the right has accrued, just as section 5859 permits a 
contract to be made when, dé not before, a premium 
is in default, This circumstance is adverted to by the 
courts as strong proof of an unbending policy 
against permitting a contemporaneous or prospective 
Waiver. 


Kneetle vs. Newcomb, 22 N. Y. 249. 
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H Maloney vs. Newton, 85 Ind., 565, 566. 
H Shapley vs.Abbott, 42 N. Y., 443, 452. 
Greenhood Pub. Pol., pp. 497, 498. 
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It is to be noted, also, that under the Missouri 
statute, (Sec. 5854), this policy, though payable to 
the wife, inured also to the benefit of the children of 
nit | the assured. These were the wards of the statute, so 
Hie to speak, when this contract was made, and no waiver 
HT on the part of other persons can affect a contract in 
| which they have an interest. 


Hit Bucher vs. Commonwealth, 103 Pa. St., 528, 
ne 933°, ety 

| Commercial Bank vs. Railway Co., 45 Wis., 
| 172, 182. 
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| Even if the Missouri statute embodied a harsh 
ie rule, the company would have no right of complaint, 
| as it was not legally édound todo business in that 
State. But, in truth, the statutury rule, framed in 
imitation of the Massachussetts Non-Forfeiture Law, 
is manifestly just and righteous. The value of the 
policy is a fund in the hands of the company belong- 
ing to the insured. No honest man ought to declare 
a forfeiture of another's rights while holding such a 
fund. The statute merely declares that three- 
_ fourths of this fund shall be applied to keep the 
_ policy in force for a limited period thereafter. This 
_ period is ascertained by referring to astandard mor- 
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tality table and applying the not burdensome interest 
of 4% percent. All indebtedness to the company 
is required to be paid, and one-fourth of the value of 
the policy may be retained by it. If the company 
does not wish to have. the funds in its hands so 
applied, section 5859 permits it to. provide in the 
policy that the value thus ascertained, shall be paid 
over in cash, and thus end any further hability; or 
to provide for its application to the purchase of a 
paid-up policy under the not onerous rule laid down 
in Section 5857. | 


Carter vs. John Hancock Ins. Co., 127 Mass., 


153, 154, 155- 
Greenfield vs. Massachusetts Ins. Co., 47 N. 


Fes 490, 437 


A prominent company in announcing that it had 
adopted this plan, said that it “takes the opportuni- 
ty of expressing the belief there are none others ex- 
tant more justly liberal; or better adapted to pre- 
serve the equities of members.” (Report of Penn 
Mutual Life Ins. Co., on Non-Forfeiture Exten- 
sion, p. 4.) 

To demonstrate the justice of these provisions, 
and also of the observations we have made upon the 
general subject, it may not be improper to present a 
few quotations from the circulars issued by this very 
defendant for general circulation. Speaking of one 
of its then recent forms of policy, the company said, 
‘Instead of a long list of arduous and ambiguous 
restrictions, printed in small type, difficult of inter- 
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| pretation and open to dispute. the back of the policy 
He may, if the applicant desire it, be simply a sheet of 
| blank paper. (The italicsare the company's.) * * 
% *% * as % % 2K * After 


| 
| li | two years, the policy becomes absolutely incontesta- 
| 
| 
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Hie ble, There is no consideration of more importance 
te to the holder of a policy, than the certainty of pay- 
ane ment in full and without dispute. (Again, the com- 
HHH pany’s italics.) The policy is payable immediately 
HHT upon the receipt of satisfactory proofs of death, thus 
Ht furnishing ready money for the suppert of the fam- 
i ily, the protection of the estate, or the carrying for- 
| ward of business. * . ° No assurer 
ne can tell with certainty at the time he applies for his 
Hi policy precisely what his circumstances will be 15 or 
nt 20 years thereafter. Hence, it may become an in- 
estimable privilege to be able, in the end, to fx upon 
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; ee a settlement which, in the beginning, may not have 
4 A seemed fitted to his case. * * * Many men fail 
7 te to assure their lives—either because the whole trans- 
: vt action seems complicated and hard .to understand, 


| or because they are afraid that the agreement con- 

Hi: tained in the policy when they receive it, will differ 

.from the description of the contract given them in 

| advance. * * * Nothing could be simpler than 

jf}. this new policy, and no man, however ignorant, can 

i} fail to understand and appreciate its advantages. 
Moreover, as it is absolutely without arduous condi- 

_ tions, and as the on!y provisions of the contract are 
privileges and areclearly stated in the apflication, 
no man need hesitate, lest through inadvertence or a 

lack of expert knowledge, he should, by assuring his 
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life, enter into an agreement, the terms of which 
may ultimately prove unsatisfactory to him, or may 
differ from his expectation.” And in advising its 
policy: holders as to the ‘‘Sest Method of Applying 
Dividends,” a given method was declared to enable 
these to be ‘‘used to continue the policy in force. in 
seasons of misfortune, when other resources fail.” 
The Missouri statute does no more than to apply the 
value of the policy to the same end, and _ partly be- 
cause of the considerations indicated. This defend- 
ant had the choice of having its policy stand subject 
to either of three provisions. It chose to insert one 
different from all of them. ~The legal result was 
that the policy came under Sections 5856 and 5858. 
As indicated, the company, in contemplation of law, 
contracted to carry out the statutory rule thus laid 
down, and under that rule became liable to pay the 
amount which the judgment of the court below 
awarded plaintiff. 

The plaintiff in error has classified its reasons 
why the statute is subject to be controlled by private 
contract on page 57 of its brief. Concerning this 
classification, and the arguments based thereon, it 
may be said: 

1&3. It has already been pointed out that 
the statute is negative and prohibitory in its charac- 
ter. It not only forbids a certain provision in a con- 
tract, but declares that if such a provision is inserted, 
the contract shall be enforced under the statutory 
rule, ‘‘anything in the policy to the contrary not- 
withstanding,” and that the company shall ‘‘de dound” 
to pay, notwithstanding the illegal provision. The 


40 


language and policy of the statute unite in requiring 
that clauses violative of the rule it declares shall be 
discarded. In no other way can the statute be given 
force. A penalty might punish the offender, but 
would not efficiently execute the statutory mandate. 
The discussion inevitably leads to the pertinent and 
decisive inquiry, if the statute was subject to be 
waived, 7f72¢ was intended to be set aside by private 
contract, why was it enacted at all? 


United States vs. 
449, 45l. 

Sullivan vs. Oregon Ry., 24 Pac. Rep., 
410. 

Bullard vs. Bank, 18 Wall., 589, 596. 

Shepley vs. Cowan, 91 U. S., 330, 336. 


O’Connor 31 Fed. Rep., 


408, 


2. If the effect of the statute ‘‘is simply to add 
to the contract set forth in the policy, a further stat- 
utory covenant or condition,” it can hardly be said 
that the clause so added shall have no force. When 
the added clause is inconsistent with the conditions 
of the policy, which shall yield? Not only the policy 
which dictated the statute, but its very terms Siinichd 
the answer. 


4. The effect of the statute is to make the new 
contract one for ‘‘temporary insurance,” that is, in- 
surance for a limited pericd. At the expiration of 
that period, if the assured is still alive, there is no 
forfeiture, but simply an end of the contract. It has 
run its course and the assured and the _ beneficiary 
have had the full benefit of the statute. If element 
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of forfeiture there be in this, it is such an one as the 
law has not seen fit to declare against. It will not 
do to say that the statutory rule can be met by sub- 
stituting a different rule of commutation than those 
it permits. These rules may vary in the several 
States, and with each separate company. One pur- 
pose of the statute was, that whatever might be the 
rule elsewhere, or the one adopted by a particular 
company, the rule in Missouri should be uniform 
and universal in its operation and effect. 


Morris vs. Penn Ins. Co., 120 Mass., 503, 
505. 

Day:-vs. Dwelling House Ins. Co., 81 Me., 
244, 2438. 


This conclusion finds strong support in Section 
5859. There the only instances in which Section 
5856 shall not apply, are specifically enumerated. 
All others stand excluded by the expression of those 
thus permitted, under a well-known maxim. 

The cases of Henry vs. Marksberry and Far- 
mers Bank vs. Harrison, cited by the plaintiff in 
error, (brief, pp. 58, 59,) Support the contention that 
in so far as the contract varies from the statute, it 
has no force. The remainder of it is to be enforced 
between the parties, purged of its illegality. 

The idea advanced on pages 61-65 of the brief, 
that this statute has no different purpose or wider 
scope than those prescribing rules of practice, or of 
pleading, to govern in judicial proceedings, exposes 
the weakness of the argument against us. That a 
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prisoner may waive a full panel from which to select 
a jury, or an ordinary litigant estop himself from 


objecting to informalities in taking of depositions, | 


does not prove that a contract which a statute, by 
the strongest implication, (to say the least) forbids, 
is nevertheless valid, nor that there is no such maxim 
as ‘‘7us publicum privatorum pactis mutari non po- 
test.” : 

A defendant may permit a judgment to be 
rendered against him by default, or a prisoner enter 
a plea of guilty, and thereby waive many things. 
But if an executory agreement in aavance of the accrual 
of a cause of action or of the commission of crime 
to do either of these things, were urged as a waiver 
of his right to the trial which a defendant demand- 
ed, the authorities would doubtless declare that such a 
waiver contravened the policy of the law. 


Cancemi vs. People, 18 N. Y., 128, 137. 
State vs. Mansfield, 41 Mo., 470, 476, 478. 
Hilt vs. People, 16 Mich., 351, 357. 


The argument, (pp. 61, 62, 65), based on the 
rulings of the Missouri Supreme Court in Ridgeway 
vs. Holliday, Stiles vs. Smith and Orr vs. Rode, up- 
on the question of pleading the statute of limitations 
is equally unfortunate. For it has been distinctly 
and consistently held, in a long line of cases, that 
where the effect of the statute is ‘‘to extinguish the 


_ title of the former owner and to confer it upon the 
_ adverse possessor,” the statute of limitations need Not 
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be pleaded, but thata title thus acquired under it can 
be shown under a general denial. 


Nelson vs. Brodhack, 44 Mo., 596, 599, 600 
et Sed. 

Fulkerson vs. Mitchell, 82 Mo., 13, 20, 21 and 
Cas. cit. 

Fairbanks vs. Long, 91 Mo., 628, 631. 

Holmes vs. Kring, 93 Mo. 452, 454. 

Stocker vs. Green, 94 Mo., 280, 283. 

Spencer vs. O'Neill, 100 Mo., 49, 52. (‘‘An- 
swer a general denial.” ) 


The only other analogy urged by the plaintiff in 
error, (brief, 66, 67), is that the “right or privilege 
(given by the Missouri Statute under consideration) 
corresponds to those secured to debtors by statutes 
exempting homesteads and other specified property 
from execution.” This analogy is /#terally and pre- 
cisely correct. The same rule that governs the valid- 
ity of waivers of such rights will decide the question 
here involved. But the assertion of learned counsel 
that a waiver of the ‘‘corresponding” right mentioned 
can be sustained, is erroneous. We _ have already 
cited a long list of authorities, following the well- 
considered case of Kneetle vs. Newcomb, 22 N. Y., 
249, to the effect that such waivers are vord. 

The Pennsylvania cases cited by counsel (p. 67) 
are admitted to be wrong in principle by the very 
court which decided them. 


Firmstone vs. Mack, 49 Pa. St., 387, 393. 
Shelly's Appeal, 36 Pa. St., 380, 
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And the Indiana cases cited only decide that a/ter 
an execution has been levied on property exempt, 
the defendant may waive the claim which the statute 
anthorizes him to make. This is far different from 
a prospective waiver, and more like the surrender of a 
policy af/fer default, as authorized by Section 58509. 

Surely, it is asking too much that a long line of 
well considered cases shall be discarded for the sake 
of cases discredited and inapplicable. And if all the 
analogies which the research and ingenuity of coun- 
sel can present are found to have been decided 
against the waiver claimed, how can sucha waiver be 
upheld in this case? The failure of the analogies, 
the chosen ground of the defendant, must destroy the 
contention its counsel urge. If no other executory 
agreement to waive what are called ‘‘corresponding” 
provisions can be held valid, why should the oneat 
bar be deemed a signal exception? 

It is true that Section 5859 is entitled to im- 
portant consideration in determining this case. That 
section exempts a policy from the operation of Sec- 
tions 5856, 5857, and 5858 in four specified in- 
stances and ¢m none others. If the policy contains 
either of two provisions, or, if after default the legal 
holder of the policy shall exchange or surrender it, 
the transaction is valid. Unless it is void in all other 
instances, what becomes of the canon for statutory 
construction, expressio untus etc. ? 

The two provisions which the policy is permitted 
to contain are in the line of the statutory command 
that insurance companies shall treat policy-holders 
fairly, and indicate in the most positive manner that 
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considerations of public policy prompted the enact- 
ment. The legal effect is precisely the same as if it had 
been provided, in layman's language, that every 
policy must contain one of the two provisions men. 
tioned in Section 5859; otherwise, it will be construed 
as though the three preceding sections were written 
in it, ‘‘any other provision of the policy to the con- 
trary notwithstanding. Considering Section 5859, 
an additional reason is presented for the inquiry, 7/ 
these provisions tf the statute were intended to depend 
upon the consent of the company and the assurer for 
efficacy, why were they enacted at all? Under the ar- 
gument presented by counsel, the statute would only 
apply where the policy was silent on the subject, 
(which has never been the case and is practically 
impossible), or where the parties expressly agreed 
that the statute should be a part of the policy. In 
the latter aspect, it was an unnecessary enactment, 
and if, notwithstanding its terms, a different contract 
might still be made, its presence on the statute-book 
is worse than mockery and pointless verbiage. The 
sound view of the matter is that indicated by Judge 
Brewer in this case, that the Legislature of Missouri 
intended that whatever the rule might be elsewhere, 
or with given companies, all policies issued by com- 
panies availing themselves of her permission to do 
business within that State, should be subject to the 
statutory rules. 


Morris vs. Penn. Ins. Co. 120 Mass., 503, 
506. 


Section 5859 is not found in the Massachusetts 
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Non-Forfeiture Law, (Pitt vs. Berkshire Ins. Co., 
100 Mass., 500, 501, note.) Whatever question 
might be made upon the Massachusetts statute as to 
the right of a company to substitute an equally fair 
and equitable rule of commutation, the Missouri 
Legislature declined to leave the question of com- 
parison anopen one. Although it followed the Mass- 
achusetts law clesely in Section 5856, it decided that 
7¢ would prescribe what should constitute a legal 
equivalent for the statutory rule-of temporary insur- 
ance, and that it would zo¢ permit the laws of any other 
State, nor the policy provisions of any company, to 
do so. To try each case, as it arises, upon the issue 
whether the clause substituted in the policy under 
consideration was equitable and adequate, would pro- 
duce endless confusion and create doubt where the 
State intended certainty. It cannot be supposed that 
the statute contemplated that each case should turn 
upon the verdict of the jury, or the discretion of a 
chancellor, whether the particular arrangement was 
such as should be sustained And if the Massachu- 
setts statute was open to thts evasion, it was mani- 
festly intended that the Missouri law should zo? be. 
The companies were plainly told that if they pre- 
ferred not to be subject to the rule of temporary in- 
surance prescribed by Section 5856, they might 
adopt the “uncenditional cash sunerder’ cr ‘the un 
conditional commutation” mentioned in Section 5859. 
And the State also said with firmness, but in no un- 
generous spirit, that if-a foreign company did not 
care to do business within her limits on those terms. 
it should not do so at all. This defendant adopted 


-_ aclause different and more favorable to it, under any 


a 
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state of affairs, than that permitted by statute. It 
must inevitably follow that Section 5856 applied to 
its policy, and if the 27th clause of the application 
meant anything it was the defendant knew this fact. 

The last two alternatives of Section 5859 dis- 
close the cx/y instances in which a policy-holder can 
waive the rule laid down in Section 5856, namely, 
‘after default of premium.” He may then surrender 
his policy for another form or upon any other consid- 
eration satisfactery-to him. And it is literally and 
precisely true that’ the difference between an exec- 
utory or precedent waiver, and a new contract after 
default has occurred, does exist. More than that, 
the difference is such that it characterizes the statute 
as one which cannot be waived in the former manner; 
it also stamps the act as grounded on considerations 
of public policy; and it serves to further emphasize 
the analogies of the cases cited. In a number of 
them the distinction between an executory or con- 
temporaneous waiver and a subsequent contract, (de- 
nied by counsel, brief, 68, 69,) is pointedly drawn. 
An execution creditor. may surrender property ex- 
empt from seizure to the officér, (subject only, in 
some States, to a statutory interest of the wife, or 
minor children), or he may lose his nght to exemp- 
tions by failing to claim them; but these circum- 
stances instead of constituting arguments in support 
of such a waiver as is here presented, serve to 
emphasize the decisive distinction already noted and 
the grounds upon such a waiver is held to be with- 
out validity. 


Harper vs. Leal, 10 How. Pr., 276, 283, 284. 


* 
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Counsel seem to think that if this defendant 
should fail in its effort to exact a waiver which the 
law will not enforce, it may be subjected to a fraud. 
There is a suggestion of the humorous in this. The 
policy sued on is numbered 227,711. A_ sufficient 
number of these had been issued and were in force 
in Missouri to justify the defendant in maintaining an 
office and agent in that State. The court will doubt- 
Jess judicially know that this company is one of the 
largest in the world. Its own advertisements need 
not be scanned to learn this, nor the further fact that 
it claims to be managed with intelligerice and skill. 
And, despite all these, and other pertinent consider- 
ations, if,forsooth, it cannot succeed in enforcing an 
illegal provision in one of its policies, it will stand de- 
frauded! And that too, when it inserted the provi- 
sion for the manifest purpose of evading and circum- 
venting a solemn publicstatute! Nor should it be for- 
gotten that the party who is'sought to be estopped 
from imposing upon this defendant was at the time 
of signing the application a married woman, who 
could neither be estopped by a mere contract nor 
bound bya warranty! There is no moral wrong in 
refusing to be bound by a contract ostracised by the 
law. he facts connected with insurance contracts 
which the courts have judicially noticed are such that 
there can be no room for even the suggestion of un- 
fairness against a widow who is simply asking that 
which the Legislature said should be hers, despite 
any clause in the company’s contract intended to 
deprive her of it! She simply stands upon the con- 
tract as purged of its illegal provisions. There is no 
element o: estoppel in the case. 
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‘‘There was no fact involved in the transaction 
of which the defendant was ignorant; and it must be 
presumed to have known the law and the legal effect 
of the agreement.” 


Crawford vs. Lockwood, 9 How. Pr., 547, 551 


Wherefore, the judgment of the circuit court 
should be affirmed. 


KARNES, Hotmes & KRAUTHOFF, 
witH Matruew A, FYKE, 
Attorneys for Defendant in Error. 
L. C. KRAUTHOFF, 
Of Counsel. 
Kansas City, Mo., April io, 1891. 
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1 Unitep STaTes OF AMERICA, \ 
District of Kentucky, 


The President of the United States of America to the judge of the 
circuit court of the United States for the Kentucky district, Greet- 
ing : 

Because in the record and proceedings, and also in the rendition of 
the judgment of a plea which isin the said circuit court, before you, 
between Andrew W. Darling, plaintiffs,and Elias Block and Sons, de- 
fendants, a manifest error hath happened,to the great damage of the 
said Elias Block and Sons, as by their complaint appears, and it being 
fit that the error, if any there hath been, should be duly corrected and 
full and speedy justice done to the parties aforesaid in this behalf, you 
are hereby commanded, if judgment be therein given, that then, 
under your seal, distinctly and openly, you send the records and pro- 
ceedings aforesaid, with all things concerning the same, to the Su- 
preme Court of the United States, together with this writ, so that 
you have the same at the city of Washington on the first day of our 
next October term, in the said Supreme Court to be then and there 
held, that, the record and proceedings aforesaid being inspected, the 
said Supreme Court may cause further to be done therein to correct 
that error what of right and according to the law and custom of 
the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of said court, at 
Covington, in said district, this ninth day of June, A. D. 1887, and 
of the Independence of the United States the 111th vear. 

[Seal 6th Circuit Court, Ky. Dis., U. S. of America.) 
JOS. C. FINNELL, 
0.0 C., K. D. 

Allowed by— 

HOWELL E. JACKSON, 
U. 8. Cireuit Judge, 6th Judicial Circuit. 


Come to hand July Ist, 1887. Executed July 9th, 1887, on Jos. 
C. Finnell, clerk of U.S. circuit court at Covington, Ky., by deliver- 
ing to him a copy of the within. 

A. J. GROSS, U. S. M., 
By B. F. WARNOCK, D. M. 


Marshal fees, to serv. 1 copy, 2.00. 


2 Unitrep STates OF AMERICA, lite 
District of Kentucky, 


To Andrew W. Darling, Greeting : 


You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States to be held at Washington on the 
first day of its next October term, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 


2 ELIAS BLOCK & SONS VS. ANDREW W. DARLING. 


said district of Kentucky, wherein Elias Block and Sons are plain- 

tiffs and you are defendant in error, to show cause, if any there be, 

why the judgment in said writ of error mentioned should not be 

corrected and speedy justice should not be done to the parties in 
that behalf. 

Witness the Honorable Morrison R. Waite, 

Seal 6th Circuit Court, Chief Justice of the Supreme Court of the 

Ky. Dis., U. 8S. of United States, this ninth day of June, in the 

America. vear of our Lord 1887, and of our Independ- 

ence the 111th year. 
HOWELL E. JACKSON, 
Circuit Judge. 


Come to hand July Ist, 1887. Executed July 7th, 1887, on 
Andrew W. Darling by delivering to him a copy hereof at Carroll- 


ton, Ky. 
A. J. GROSS, U. S. M, 
By B. F. WARNOCK, D. M. 
1887. Marshal fees. 
ns SOed, 2 -GONT, FCO cree canes sn cene anes 2 00 


Expense in lieu of milage. 


“ 7. To R. R. fare to Worthville, 1.85; hack fare to Car- 
I i oe cheeiinlinnios wane 2 85 
7. Hoteld at Carrollton, 1.50; s’t car & toll, 20e........ 1 70 
8. Hack fare to Worthville, 1.00; R. R. to Covington, 1.85 2 85 


3 Proceedings of the circuit court of the United States for the 

sixth judicial circuit and district of Kentucky, at a regular 

term begun and held at the Federal court hall, in the city of Cov- 

ington, on Monday, December 6th, A. D. 1886, and of our [nde- 
pendence the 111th year. 


Present: Hon. Howell E. Jackson, circuit judge. 


ANDREW W. DARLING 
aguinst 
Extras BLock ANpD Sons. 


Be it remembered that heretofore, to wit, on the Ist day of De- 
cember, A. D. 1884, came the defendants, Elias Block and Sons, by 
» their attorney, and on their motion the following order was entered 
herein, viz: 


v8. 
Eu1as Brock anp Sons. 


% On motion of Jacob Schroder, attorney for Elias Block and Sons, 
_ & transcript of bee. had herein in the Carroll circuit court 


A. W. DARLING ; 


a 


Qa 
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The transcript mentioned in the foregoing order was in words and 
figures as follows, viz: 


t Carroll Circuit Court. September Term, Sep. 4th, 1884. 
A. W. Daruinao, Plaintiff, 


Vs, 
Enras Brock & Sons, Defendants. 


Pleas begun and held before the Hon. P. N. Major, sole judge of 
the Carroll circuit court in and for the county of Carroll, State of 
Kentucky, at which the following proceedings were had, viz: 

Be it remembered that heretofore, to wit, on the 22nd day of July, 
1884, the plaintiff in the above-styled action filed a petition in the 
office of the clerk of the Carroll circuit court, which is in words & 


figures to wit: 
Carrol! Circuit Court. 


Anprew W. Darina, Plaintiff, 
against 
Erzas Brock, L. T. Brock, J. Mack, Samuet Brock, and Josep 
Brock, Partners under the Name of Elias Block and Sons, De- 


fendants. 


The plaintiff, Andrew W. Darling, says that the defendants, Elias 
Block, L. T. Biock, J. Mack, Samuel Block, and Joseph Block, were, 
in the year 1882 and afterward, partners doing business in the firm 
name and style of Elias Block and Sons, and that said Block and 

Sons and that the said defendants are indebted to him in the 
5 sum of seventy-one hundred and forty-four 7, dollars for 

and on account of money deposited with them by plaintiff 
and excepted and received by def’ts to be paid to pl’ff on his order, 
and for ground corn and rye, coal & rock, two mules & two carts & 
one dray and eight wheelbarrows and bands and 200 seamless sacks 
and 3 weighing scales and one money safe and two desks sold and 
delivered by this plaintiff to the defendants at their special instance 
and request, particulars of which are set out in an account filed 
herewith as part hereof, marked “A,” and for each and all of which 
suid items the defendants promised and agreed to pay plaintiff, but 
no part of which has been paid except three thousand one hundred 
and three dollars, which was paid by def’ts in various small amounts 
and for which defendants hold vouchers. 

Wherefore plaintiff prays judgment against defendants for the 
balance and sum of four thousand and forty-one ?,/5 dollars, with 
interest, and for his costs and for his costs and for all proper relief. 

By H. M. WINSLOW anp 


FISHER & MONTFORT, 
His Att’ys. 
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STATE OF KENTUCKY, \ naa 
Carroll County, 


Andrew W. Darling says the statements in the foregoing petition 
are true. 


Sworn to before me by A. W. Darling — day ——, 188-. 


6 “A” 


The exhibit marked “A” and found in the foregoing petition is in 
words & figures as follows, to wit: 


Mrses. Elias Block & Sons to A. W. Darling, Dr. 


1882. 
ad i ssc aincienh cmieomudh enimenshil wenenen $5,636 00 
ST POO OUR ED FO. oo cnccccmencccnaatecs ence 58 80 
a tig ' a AEE mighintntksteesinmmnwe de einem 1] 50 
a i isa eeiewas aimiane ebmheuts 100 00 
i ee sacks Of corn—199.40 bus. .............. ......... 146 48 
De ir niss aed ma henmnnee : wide laidadbatlen 39 39 
cee meee web abibewe f 487 50 
A al is mb Sibainiain ahi cthie amiitee emule on menm 150 00 
lh is bilan inlaid benmicinin wcagiaia pmae 300 00 
Ie tia cacti huimaehdipanes Siainiiniahes Ghtwennniaieh hiabeetenee ws 40 00 
lle is nina etn wit dhemenes wienaihes males eithensen 40 00 
ELLE LA CATT LA TT LT 40 00 
aid kia wien nisin svripnits bitchin sichencaones 9 70 
so adi winlne dining aim aine 40 00 
EES SEE ROL a a AO 30 00 
ich nisin: ween on nine mtimn'ow wanin emma . 10 00 
a aici dich essen “Senses daca sides. inschieseien ihtavdot nes 15 00 
$7,144 37 
Credits. 

By cash at different & in various amounts.-__. ....---. 3,103 00 
$4,041 37 


Order in court September tern, 1884, is in words and figures to 
wit: 


Carroll Circuit Court. 
A. W. Darina, Plaintiff, 


v8. 
7 Exias Brock, &c., Defendants. 


Came the defendant L. T. Block and filed his petition, duly veri- 


' _ fied, and also filed with said petition a bond, with Frank Bates and 


John Howe, securities, for his entering into the circuit court of the 
coma protee for the district of Kentucky on the 1st day of its next 


‘i ' deny oe , Sy ee i ee - iu 7 
_ es Be ye ae ee a eee a RS 
x « gk ‘ tee Re ee ee ee ES 


« a a Lee a pie 
% ue 
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session a copy of the record in this suit and for paying all costs that 
may be ordered by said circuit court, if said court should hold that 
this suit was wrongfully or improperly removed thereto, and for 
paying the plaintiff all damages he may sustain if the said Block 
should fail to file said record in said eireuit court or pay all costs 
that may be awarded if said court should hold that this cause was 
improperly or wrongfully removed thereto, and moved the court for 
an order transferring and removing this cause to the circuit court 
of the United States for the district of Kentucky, and the court took 
time. 


The petition referred to in the foregoing order is in words and 
figures to wit: 


Petition of L. T. Block to Remove This Cause to United States Circuit 
Court for the District of Kentucky. 


Carroll Circuit Court. 
A. W. Dartinae, Plaintiff, 


v8. 
Exias Brock, L. T. Brock, J. Mack, and Josep Brock, De- { 
fendants. 


§ Your petitioner, who is a defendant to this suit, states that 

he is not now nor was at the commencement of this action 
a citizen of the State of Kentucky, and that neither of his code- 
fendants, Elias Block, J. Mack, Samuel Block, or Joseph Block, are 
citizens of the State of Kentucky nor was at the commencement of 
this action. He says that this defendant, as well as all his code- 
fendants, are pow citizens of the State of Ohio and residents of the 
city of Cincinnati and were at the commencement of this action, 
and he says that the pl’ff, A. W. Darling, now and was at the com- 
mencement of this action a citizen of Kentucky and resides in 
Carrollton, Carroll county, Kentucky, and that the matter in dis- 
pute in this action, exclusive of costs, exceeds the sum of five hun- 
dred dollars; that the matter in dispute in this action is the sum of 
four thousand and forty-one 7, dollars; aud he further states, the 
plaintiff, who brings this suit, being a resident and citizen of the 
State of Kentucky and was so at the commencement of this action, 
and all the defendants being residents and citizens of the State of 
Ohio and were so at the commencement of this action, this is a 
controversy wholly between citizens of different States, and this de- 
fendant states and insists that under an act of the forty-third Con- 
gress of the United States of America approved March 8rd, 1875, 
entitled “An act to determine the jurisdiction of circuit courts of 
the United States and to regulate the removal of causes from State 

courts, and for other purposes,” chap. 137, page 470, Statutes 
9 of the United States of America, he is entitled to have this 

suit removed from this court to the circuit court of the United 
States to the district of Kentucky, to be held in this district, where 
the suit is pending; said court is held at Covington, Ky., in this 
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district, and he also makes and files herewith a bond, with good 
and sufficient surety, for his entering in said circuit court of the 
United States on the first day of its next session a copy of the record 
in this suit and for all costs that mav be awarded by said circuit 
court if said court should hold that this suit was wrongfully or im- 
properly removed thereto; which said bond is filed herewith as 
part hereof, marked “A.” 
Wherefore the defendant L. T. Block prays for the removal of 
this cause from this court to the circuit court of the United States 
for the district of Kentucky and for all orders proper and necessary ~y 


thereto. | 5 
MASTERSON & GAUNT, 
Att’ys for L. T. Block. 


L. T. Block says the statements contained in this petition are true. 
LEWIS T. BLOCK. 


Sworn to before me by L. T. Block this 1st day of Sept., 1884. 
F. M. GORMAN, 
Notary Public, Ham. Co., Ohio. 


The bond referred to in the foregoing petition of L. T. Block 1s 
in words and figures to wit: 


10 Carroll Circuit Court. 


A. W. Dartine, Plaintiff, + 

V8. B d . 

Ex1as Brock, L. T. Brock, Samuet Brock, J. Mack, f°?" 
JosePH Brock, Defendants. 


We, L. T. Block, principal, and Frank Bates and John Howe, se- 
curity, do hereby firmly hold and bind ourselves unto the plaintiff, 
Andrew W. Darling, that the said L. T. Block will, at the next ses- 
sion of the circuit court of the United States for the district of Ken- 
tucky, held at Covington, in said district, and on the first day of 
said term, enter in said circuit court a full, perfect, and complete 
record of the suit of A. W. Darling, plaintiff, ag’st Elias Block, 
L. T. Block, J. Mack, Samuel Block, and Joseph Block, de- 
fendants, now pending in Carroll circuit court, and that the said 
L. T. Block will pay all costs that may be awarded by said circuit 


court of the United States if said court shall hold that said suit was 7 
wrongfully or improperly removed thereto, and that said L. T. Block | 
will well and truly pay to the said A. W. Darling all damages that - 


he may sustain by the failure of Block to file said record in said 
cireuit court of the United States or to pay all costs that may be 
awarded by said court. 

Witness our hands and seals this 4th day of September, 1884. 


LEWIS T. BLOCK. [seat. 
FRANK BATES. SEAL. 
JOHN HOWE. 'SEAL. 


Attest: JOHN S. GAUNT. 
JOHN M. SMITH. 


A TES lg iy HD Tate Se. 
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11 Order in court Septenvber 8th, 1884, is in the following 
words and figures, to wit: 


Carroll Circuit Court. 
A. W. Dartina, Plaintiff, ) 


v8. 
Evras Brock & Sons, Defendants. 


The court now being sufficiently advised, the motion of the de- 
fendant L. T. Block to remove this cause to the United States cir- 
cuit court for the district of Kentucky is now sustained, and it is 
ordered that this cause be transferred and removed to said circuit 
court of the United States, and the clerk of this court will make out 
and deliver to the said L. T. Block a complete and perfect record of 
the papers and proceedings in this cause, to be filed by him in said 
circuit court; to all of which the plaintiff excepted, but the excep- 
tions were overruled, and the plaintiff excepted to said ruling. 


The summons ordinary that was issued on the filing of plain- 
tiff’s petition should have been copied after the petition, but is copied 
here, which is in words and figures as follows: 


The Commonwealth of Kentucky to the sheriff, jailer, or any con- 

stable of Carroll county, Greeting: 
You are commanded tosummon Elias Block, L. T. Block, J. Mack, 
+ Joseph Block, and Samuel Block to answer, on the Ist day of the 
. next Sept. term of the Carroll cireuit court, 9 petition filed 
12 against them in said court by A. W. Darling, and warn them 
that upon their failure to answer the petition will be taken 
for confessed or they will be proceeded against for contempt, and 
you will make due return of this summons on the first day of the 

next September term of this court. 

Witness W.O. Gullion, clerk of tlie Carroll circuit court, this 22nd 


day of July, 1884. 
W. O. GULLION, 


Sheriff’s return on the foregoing summons was as follows: 


‘Executed by delivering to the within-named L. T. Block a true 


copy of the within summons this — day of , 1884. 
2 | D. M. BRIDGES, 8S. C. C.” 


r 


> STATE OF KENTUCKY, 
ar ae 7 set : 
Carroll County, 


I, W. O. Gullion, clerk of the Carroll circuit court, do hereby cer- 
tify that the foregoing 13 pages is a complete and perfect record and 
transcript of all the pleadings, orders, and proceedings in the suit of 
A. W. Darling ag’st Elias Block & Sons, lately pending in the Carroll 
circuit court, State of Kentucky. 

Given under my hand and seal of office this Oct. 6, 1884. 

[sEAL.] W. 0. GULLION, 
Clerk Carroll Circuit Court. 
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And on a day following, to wit, on the 2nd day of December, 
A. D. 1884, came the plaintiff and filed his written motion herein. 
Said motion is in words and figures as follows, viz: 


Circuit Court of the United States for the District of Kentucky. 
A. W. Dario, Plaintiff, | 


V8, 
Exias Brock, &c., Defendants. 


And now comes the plaintiff, A. W. Darling, and moves the court 
to remand this case to the circuit court for Carroll county, Kentucky, 
where the same was originally instituted, upon the following grounds 
and for the following reasons: 

Ist. Because at the time of filing the petition for removal in the 
Carroll circuit court the summons or process had not been executed 
on Elias Block, J. Mack, Joseph Block, Samuel Block, who were de- 
fendants to the plaintiff’s petition, nor was there any return by the 
sheriff as to them, nor did they enter their appearance in the case. 
The appearance was by L. T. Block alone, and the case could not be 
tried at the term of the Carroll circuit court at which the motion 
was made, the action being a joint one against all the defend- 

ants. 
14 2nd. The petitioner, L. T. Block, did not make and file the 
bond required by law with his petition for removal, the bond 
copied in the record being executed, if executed at all, out of court, 
and attested or purporting to be attested by witnesses, and there 
being no proof — its execution. 

3. The sureties were not approved by the court or clerk. 

4th. The bond does not show, nor is it shown elsewhere, that the 
sureties are citizens of the State of Kentucky. 

5th. The bond was not executed in or before the court or the 
clerk, & not being approved by either the clerk or court the bond 


S&S for that reason is not valid, or, if so, there is nothing toshow that the 


= sureties are solvent, good, and sufficient. 
xs 6th. There was no proof that the sureties ever executed the bond. 
GEO. R. McKEE, For Pl'f. 


ge 7? 
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A. W. DARLING 
v8. 
Exias Brock & Sons. 


This cause being heard on motion of plaintiff, by counsel, Geo. R. 

McKee, Esq., to remand to State court for trial, the court now being 

fully advised, it is ordered that said motion be and the same 

15 is overruled, and the clerk is directed to place this cause on 
the docket in its regular order. 


And on the 9th day of December, A. D. 1884, the following order 
was entered herein, viz: : 


A. W. DARLING 
vs. 
Exi1as Brock & Sons. 


On motion of plaintiff, by his attorney, Geo. R. McKee, Esq., it is 
ordered that defendants have sixty (60) days in which to file answer 
herein; that plaintiff have thirty (30) days thereafter in which to 
file reply, and that twenty days additional be given to either to file 
such other or further pleadings as may be necessary. 


And on the 7th day of February, A. D. 1885, the answer, counter- 
claim, and set-off of Louis T. Block was filed herein; said answer, 
&c., is in words and figures as follows, viz: 


United States Circuit Court for District of Kentucky. 


AnpDREW W. Daruina, Plaintiff ;, ge 
, , >| Answer, Counter-Claim, & Set-Off 


v8. ' : 
Eras Brock et al., Defendants. of L. 'T. Block. 


The defendant Louis T. Block fur his answer herein denies that 
the defendants, Elias Block, L.-T. Block, J. Mack, Samuel 
16 Block, and Joseph Block, were in the year 1882 and after- 
wards or at any time partners doing business in the firm 
name and style of Elias Block & Sons, or that the said defendants 
are indebted to the plaintiff, Andrew W. Darling, in the sum of 
seventy-one hundred and forty-five and ,°;45 dollars or any sum 
whatever for and on account of money deposited with them by 
plaintiff and aecepted and received by defendants to be paid to 
plaintiff on his order, or for ground corp or ground rye or malt or 
corn or rye or coal or rock or two mules or two carts or one dray 
or eight wheelbarrows or five barrels or two hundred seamless sacks 
or three weighing scales or one money safe or two desks, orson any 
account or for auy purpose whatever. 

He denies that these defendants ever received from the said plain- 
tiff the sum of $5,636,00 or any other sum of money deposited by 
plaintiff and accepted or received by defendants to be paid to plain- 
uiff or his order, denying that he ever at any time or for any pur- 
pose Whatever deposited with these defendants any sum whatsoever, 
denying that these defendants ever purchased from said plaintiff 
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84 bushels of ground corn, or any number of bushels, at 70 cents 
per bushel ; or ten bushels of ground rye, or any number of bushels, 
at $1.15 per bushel; or 88 sacks of corn, or any number of sacks of 
corn, at $146.48; or 12 bushels of rve, or any number of bushels of 
rye, at $29.39; or 7,500 bushels eoal at 6$c. per bushel, or any num- 
ber of bushels at 64c. per bushel; or 2 mules, or any number of 

mules, at $300; or 2 carts, or any number of carts, at $40.00 ; 
17 or one dray, $40.00; or 8 wheelbarrows, $40.00, or any num- 

ber of wheelbarrows at $40.00; or 5 sample barrels, or any 
number of barrels. at $9.70. Defendant says that this defendant, 
together with Elias Block, Edward J. Mack, and Samuel Block, com- 
posing the firm of Elias Block and Sons, purchased in March, 1882,, 
from the plaintiff, Andrew W. Darling, the following articles at the 
original price- hereinafter set out and no more, and that they have 
fully paid him at the time of said purchase, to wit, 8th day of 
March, 1882, said articles so purchased and the prices was as follows: 


84 bushels ground corn, @ 68}¢e. --.--- ...--.-.---.--- $57 54 
10 , . POR GR BO sh iciisks Siac 10 00 
enn tent, 200 Baek, : 300k ceccnccccecninn on 100 00 
88 “ corn, 176 ASAD MED kina lnid deel dadigids Suaanulbagahte 120 56 
am.” Tye, 2 aay, fC % SACRE MN rn FSi m a neepo 24 00 
Tee Cami, Goat, sack, @ 4c................-. ie ee 300 00 
I OE i aia ssnsehinhconls apiece. cobain 150 00 
ici ha ticeilicas ivan lac lgd Dain <nirteaiies snc: 6 Svescahicibnesabir Gli al 200 00 
NE Sa ciinits +k guklien dieerbtaes om ine waniad Gime. ampere aie 30 00 
a a ak lcs lin ides ws amnlpabstnie san ebial abaies te 30 00 
ELLE LE PEL NOLO T TL LE AOE TE 8 00 
nNOS TOUR NI ns itn cule bbe aalnwe 9 50 
200 seamless sacks, 20c. each -... ......---- Vetta ante 40 00 

rr i ee i cnmmeiuewgeancas, aeere we 


Waich said amount was paid to and received by said plaintiff, An- 
drew W. Darling, at said time, and defendant supposes that these 
items are the same sét out in plaintiff’s account filed with his peti- 
tion and all which has been fully paid him. 
Defendant denies that either he or said Elias Block & Sons 
18 ever at auy time promised or agreed to pay the plaintiff for 
the several items of the account filed with the petition set out 
by plaintiff, but says that said articles were purchased by said Elias 
Block & Sons and paid for as herein set out and not otherwise. 

2. This defendant, for further answer and counter-claim herein, 
says that this defendant, together with Elias Block, Edward J. Mack, 
and Samuel Block, comprised at and ever since the time hereinbefore 
referred to the copartnership of Elias Block & Suns, and that at the 
time of the purchase of the articles mentioned in plaintiff’s petition 
and up until March 8th, 1882, the plaintiff was operating a distil- 
Jery at Prestonville, Kentucky, known as the A. W. Darling distil- 
lery, and was the owner of the distillery premises and all the 
improvements thereon, together with the articles mentioned in his 
said account and which were then and there on said premises and 


— 
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being used by him in running and operating said distillery; that 
said plaintiff was then and there making a whisky that was by him 
represented as made of good and sound material, not rotten nor 
musty, and represented as being a good, sound, and merchantable 
whisky, not musty, and which whisky by the name and brand of 
A. W. Darling and H. J. Whitehead was reputed to the trade and 
public to possess said goud qualities; and that on and between 
April Ist, 1881, and March 8, 1882, for value received, sold and de- 
livered to said Elias Block & Sons in his warehouse at Prestonville 
certain A. W. Darling whiskies, described in Exhibit A, made part 

hereof, which the said plaintiff knew were bought for pur- 
19 pose of resale, and at the time of the sale of said whiskies 

it was agreed that the same was of the qualities and made of 
the material of the qualities hereinbefore described; that this de- 
fendant nor any of the said firm of Elias Block & Sons knew other- 
wise, and being ignorant of the facts hereinafter set forth paid said 
plaintiff therefor the sum of $ ; that thereafter the said whisky 
was sold by them as sound, merchantable, and not musty at the 
sum of $ ; subsequently said whisky was discovered to be un- 
sound, unmerchantable, and musty and was returned to said Elias 
Block & Sons and was left on their hands as altogether useless for 
purposes of sale, and that said whisky was not made out of good 
material and was not sound, merchantable whisky at the time sold 
by said Darling to said Elias Block & Sons, but was made out of 
rotten material and was unsound and not merchantable, all which 
was known to said Darling at said time; and by reason of the facts 
said defendants were damaged and injured in the sum of $1,964,555. 

Defendant says that said Elias Block & Sons have often requested 
plaintiff to pay said sum, but he has failed and refused to do so, and 
that the alleged claim of plaintiff for money deposited and which 
defendant denies to be owing to plaintiff by these defendants, and 
also the whole account sued on by plaintiff, originated in the pur- 
chase of said distillery premises and other property from plaintiff, 
being the alleged balance found after deducting from the purchase 

prices the claims and demands of said Elias Block & Sons 
20 against the plaintiff arising out of the transactions of which 

the making and purchase of said whiskies formed a part; 
and that by reason of said Darling’s concealment of the musty and 
unsound character of said whiskies the said balance was too large by 
the said sum of $1,964.85. Said Darling is wholly insolvent and no 
judgment against him can be satisfied of his goods, chattels, or other 
kind of property whatever. 

3. This defendant, for further answer and counter-claim, says that 
at and ever since the time hereinbefore referred to, to wit, March 8, 
1882, he, together with Elias Block, Edward J. Mack, and Samuel 
Block, were copartuers as Elias Block & Sons, and that on March 
8, 1882, said plaintiff sold to said Elias Block, for benefit of Elias 
Block & Sons, the plaintiff’s distillery premises, at Prestonville, 
Kentucky, together with all property thereon, and his distillery busi- 
ness, which he was then conducting thereon, together with all the 
good will, brands, trade-marks, trade names, and other tokens con- 
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nected with and belonging to said business and distillery, and whis- 
kies then made, for the sum of $20,450.82, and that said sum was 
paid therefor, and that the sum alleged by plaintiff as deposited 
with defendants formed part of said sum of $20,450.82; that the 
whiskies made by plaintiff at said distillery up to said date were 
represented by him and known to the public and tradeas good, sound, 
merchantable, and not musty whiskies, and that said whisky, by his 
said trade-marks and names, were known by the public and 
21 trade as made at said distillery,and that the good reputation 
of — there made was because of its being sound, merchantable, 
and not musty, and the said trade marks and names were valuable 
by reason thereof, and that the good will attached to said distillery 
and its operations and business accrued materially and mainly from 
the said reputation of the said whisky there made; that at said time 
said plaintiff had made and warehoused for the purpose of selling 
and disposing to the public and trade a large quantity of whisky of 
said trade mark and naine, the amount of which defendant is now 
unable to specify more particularly, but which are partially set out 
in Exhibit “A,” filed with this answer, which whisky was not made 
out of good material and was unsound and musty and not mer- 
chantable, and that plaintiff knew such to be the fact, but wrong- 
fully concealed said facts from said defendant and all said firm of 
Elias Block & Sons; that said defective and inferior condition of 
said whisky impaired and injured the reputation of said whisky, 
known, as aforesaid, by its brand and trade-mark to be made at 
said distillery, and thereby injured said trade-mark and the reputa- 
tion and good will of the business and distillery to the extent of 
$7,000.00 ; that but for: said reputation, good will and trade-mark, 
and good name of the whiskies there made the property purchased 
as aforesaid was worth $7,000.00 less than was paid for same; that 
by such injury and impairment of the value of said property there 
was a failure to the extent of $8,964.85 of the consideration 
22 for which said money was paid. The defendant says that 
the plaintiff is wholly insolvent, and that no judginent can 
be made out of him. 
Wherefore the defendant makes this his answer and counter- 
claim against the plaintiff, and prays judgment against him for the 
sum of $—, for costs, and for all proper relief. 
J. SHRODER, 
HALLAM, MASTERSON & GAUNT, 
For Defendant. 

STaTE OF OHIO, ! 

Hamilton County, {* 


_ Louis T. Block says he believes the statements contained in this 
_ answer and counter-claim are true. 
: LOUIS T. BLOCK. 


Sworn to before me and subscribed in my presence by Louis T, 
peck this sixth day of February, 1885. 
‘fexat.] HENRY GC. OETTINGER, 
Notary Public, Hamilton Oo., Ohio, 
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And on the 7th day of March, A. D. 1885, the plaintiff filed his 
demurrers to the counter-claim, &c., of def’t L. T. Block ; which 
said demurrers are in words & figures as follows, viz: 


United States Circuit Court for the District of Kentucky. 


ANDREW W. Daruina, Plaintiff, 
against 
Evtas Biock & Sons, Defendants. 


Demurrer to Ans. & Counter- 
Claim, &e. 


The plaintiff, A. W. Darling, comes and demurs to so much 

23 of the answer filed by defendant Block as sets up a counter- 

claim for $1,964.85, commencing on the 4th page with the 

words “ the defendant, for further answer and counter-claim,” and 

ending on the 6th page with the words “chattels or other kind of 
property whatever,” because he says— 

1. That the matters therein set forth do not constitute a sufficient 
de‘ense to plaintiff's action. 

2. Because the matters therein set forth are insufficient to sup- 
port a defense to plaintiff's action, and plaintiff, by reason of the 
inatters contained in the same as therein set forth, is not barred or 
precluded from maintaining his action aforesaid. 

Wherefore he prays thatso much of the defendants’ counter-claim 
as sets up the $1,964.85 be dismissed. 

And the plaintiff comes and demurs to so much of the defendant 
Block’s answer and counter-claim as is contained commencing on 
the 6th page thereof with the words “and this defendant, for fur- 
ther answer and counter-claim,” and ending on the 9th page with 
the words “and prays judgment against him for the sum of 
$8,964.85,” because he says— 

1. That the matters therein do not constitute a sufficient defense 
to plaintiff's action, and because— 

2. The matters therein set forth are insufficient to support a de- 
fense to plaintiff's action. 

And plaintiff, by reason of the matters contained, as the same 
are therein set forth, is not barred or preciuded from maintaining 

his action aforesaid. 
24 Wherefore he prays that so much of the defendants’ 
couuter-claim as sets up and asks judgment for the sum of 
$8,964.85 be dismissed. 
WINSLOW & WINSLOW, 
McKEE & FINNELL, 
Att’ys for Plaintiff. 


And on March 7th, 1885, the plaintiff’s reply to the answer & 
counter-claim of Louis T. Block was filed herein. Said reply is in 
words and figures as follows: 
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United States Circuit Court for the District of Kentucky. 


’ * y 7) ] ; . 
ANDREW W. Darina, Plaintiff, Reply to Ans. & Counter-Claim 


against rm 
Exr1as Brock k Sons, Defendant-. of L. T. Block. 

The plaintiff, Andrew W. Darling, for reply to the answer and 
counter-claim of the defendant Louis T. Block, says his informa- 
tion as to the persons who composed the firm of Elias Block & Sons 
at the time of the transactions set forth in his petition was derived 
from the defendants, and he has no other meaus of knowing. He 
admits that in Mareh, 1882, the said firm was composed of Elias 
Block, Louis T. Bleck, Edward J. Mack, and Samuel Block. He 
denies that in March, 1882, the said firm bought of him ground 
corn, ground rye, malt, corn, rye, coal slack, rock, 2 mules, 2 carts, 
1 dray, wheelbarrows, sample barrels, and seamless sacks, in the 
numbers and quantities and at the prices and for the sum total of one 
thousand and seventy-nine ;%° —, as set out in said def’t’s answer 

and counter-claim ; but he says again the articles purchased 
25 by said firm of him were the same and at the same time and 

for the prices and in the number and quantities set out in 
his petition, and not otherwise. 

And he denies that the defendants or either of them or any one 
for them or either of them ever did, either at the time of purchas- 
ing said articles or at any other time, pay to this plaintiff one thou- 
sand and seventy-nine ;°;°; dollars or any other amount for said 
articles or any of them, and he denies that said property has ever 
been paid for, and he says that none of the moneys paid to him, as 
set out in his petition and account, filed therewith, were paid for said 
articles, but said amounts were paid on the whole indebtedness. 

He denies that he ever made or uttered in any way any repre- 
sentations to the defendant- or to either of them or to any person 
that the whiskies made by him at said distillery were sound or pure 
or not musty or were good merchantable whiskies, or made any rep- 
resentation whatever about said whiskies. He says he was operat- 
ing said distillery at said time, as stated in the defendant’s answer, 
but he says that at and before and during said times he was run- 
ning and operating said distillery under and in compliance with a 
eontract before then made between him and the said firm of Elias 
Block & Sons, which continued in force until the sale by him of his 
distillery to def’ts, to wit, 8th March, 1882, and by the terms 
of which this plaintiff was to deliver to the said firm all the 
whiskies and other liquors made at and in said distillery, and he 

says they did receive and accept all the whiskies made 

26 #=$byhim. He says he made no representation whatever as to 
f the qualities of or the manner of making said whiskies, and 
_ that the defendants asked for no representations about the same, and 
he says that they knew as much and more about said whiskies than 
aintiff, and he denies that the defendants or either of them ever 
pmanded of him or requested him to pay to them any amount 
count of unsound or unmerchantable whiskies sold or de- 
by him to them, and he denies that they ever demanded 
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of or requested of him that be pay them $1,964.85 on such account. 
He denies that he furnished def’ts or that they received of him any 
unsound or unmerechantable whisky. He says that no complaint 
was ever made to him about unsound whisky by defendants until 
long after be had sold his distillery todefendants,and he says they then 
said five barrels of the whisky they had received from him was un- 
sound, but they did not then or at any other time ever make any 
demand for compensation therefor, and he denies that he ever at 
any time knew that any whisky delivered by him to defendants was 
unsound, and he denies that he ever at any time concealed from the 
defendants that any such whiskies was unsound. Hesaysthat when 
defendants informed him that five barrels of said whisky was un- 
sound he then proposed to defendants to return same to him on ac- 
count of what they then owed him, and he then proposed and 

offered to take any whiskies which could be shown to be un- 
27 esund when delivered by him to them and to account for 

same, and that defendants then and ever since failed & re- 
fused to return or to offer to return or deliver to him any whisky or 
to make any effort to show him that they had received any unsound 
whisky from him. He denies that the amount due him, to wit, the 
balance after deducting from the price of the distillery and the other 
property sold by him to defendauts the amounts of different claims 
against him, was to- large by one thousand nine hundred and sixty- 
four dollars or any other suin whatever. 

Further replying, plaintiff says it is trae he sold on 8th March, 
1882, his distillery and machinery and fixtures and good will and 
trade-marks, brands, & trade names to the defendants for the price 
of twenty thousand four hundred and fifty ,%5 dollars, but he de- 
nies that said sum was paid therefor in money. He says that the 
defendants deducted their claim of large amount against him and 
paid him the balance of six thousand dollars in cash, and that he 
then delivered to and deposited with the defendants as stated in his 
yetition the sum of five thousand six hundred and thirty-six dol- 
oa which they were to hold for him and to pay him. 

And he says that the other property charged in his petition was 
sold by him to defendants at the same time the said distillery was 
suld to them, but the amount, quantities, and values thereof and 
the prices to be paid therefor was not ascertained and agreed upon 

until afterward, and that afterward the amount, quantities, 
28 numbers, and prices were ascertained and agreed upon by 

defendants and plaintiff, and defendants agreed to pay for 
same as stated in his petition; but he denies that at any time he 
made any representation whatéver to defendants or to any person as 
to the soundness or qualities of any whiskies made by him or of the 
material of which such whiskies were made; and he denies that he 
made or delivered to defendants or to any one for them any unsound 
or unmerchantable whiskey; and he denies that the reputation of 
said distillery, which reputation he says was good, was ever in any 
degree or to any extent injured by reason of any unsound whiskies 
delivered by him to or for defendants; and he denies that any part 
of the purchase price paid him for said distillery was peid for the 


16 ELIAS BLOCK & SONS VS. ANDREW W. DARLING. 


good name and reputation of said distillery and the whiskies made 
then; and he denies that the said distillery was worth seven thou- 
sand dollars less but for said good name, good will, reputation, and 
trade-marks thereof; and he denies that by reason of any unsound 
whiskies made or delivered by him said reputation, good name, 
trade-marks, or good will has been damaged seven thousand dollars ; 
and he denies that there wasa failure to the extent of eight thousand 
nine hundred and sixty-four 5 dollars or to any other amount or 
extent of the consideration for which said money was paid or agreed 
to be paid; and he denies that the reputation, good name, good will, 

trade names, or trade-marks of said distillery have, any or 
29 either of them, at any time or in any way been damaged by 

any act, representation, concealment, or knowledge or omis- 


sion of this plaintiff. 
McKEE & FINNELL, 
For Darling. 


STATE OF KENTUCKY, 
Carroll County. 


The plaintiff, A. W. Darling, says he believes the statements of 
the foregoing reply are true. 
| A. W. DARLING. 


Sworn to by A. W. Darling before me, a notary public for county 
& State aforesaid, this March 6th, 1885. 
W. B. WINSLOW, 
Notary Public for Carroll Co., Ky. 


And on the 11th day of May, A. D. 1885, the following order — 
entered herein, viz: 


v8. 


Exuras Brock & Sons. 


The issues herein being made up and there being no jury to try 
same, by order of the court this case is continued until next regular 
term of this court. 


And on the 10th day of December, A. D. 1885, the following order 
— entered herein, viz: 


A. W. DARLING ! 


v8 


A. W. DARLING 
Exras Brock & Sons. 


30 This day came defendant Elias Block, by his attorney, T. 

F. Hallam, Esq.,and moved the court for a continuance 
herein, and in support of said motion filed certain aftidavits. Said 
motion being heard, avd the court being advised, it is ordered that 
this case be, and same is now, continued until the next regular term 
of this court, and it is further ordered that defendant pay all costs 


RE om 
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And on the 15th day of December, A. D. 1885, the following order 
— entered herein, viz: 


v8 


A. W. DARLING ! 
ELias Biock & Sons. 


On motion of plaintiff, by his counsel, Messrs. McKee & Finnell, 
it is ordered that an alias summons do issue against the defendants 
herein who are not already before the court by service of summons 
or otherwise. 


Accordingly, on the 15th day of December, A. D. 1885, an alias 
summons & four copies issued herein. Said summons was in words 
& figures as follows, viz: 


The President of the United States of America to the marshal of the 

Kentucky district, Greeting : 

You are commanded to summon J. Mack, Samuel Block, Joseph 
Block, and Elias Block to answer, on the first day of the next May 
term of the circuit court of the United States for the district of Ken- 

tucky, to be held at the eity of Covington, a petition filed 
31 ugainst them in said court by A. W. Darling, and warn them 
that upon their failure to answer the petition will be taken 
for confessed or they will be proceeded against for contempt, and 
you will make due return of this summons on the first day of the 


next May term of said court. 
Witness Morrison R. Waite, Esq., Chief Justice of the Supreme 
[L. 8] Court of the United States, at Covington, in said district, 
‘J this 15 day of December, in the vear of our Lord 1885, and 


of our Independence the 110th year. 
JOS. C. FINNELL, 
G GC'G, B. a 


Which summons was returned & filed May 10th, 1886, endorsed 
as follows, viz: 
“TI hereby appoint D. M. Bridges special bailiff to execute the 
within summons this Dec. 16, A. D. 1885. 
A. J. GROSS, 


U. 8. Marshal. 


Executed the within summons by delivering to Samuel Block a 
true copy thereof this Jan. 20th, 1886. 
D. M. BRIDGES, 


Special Bailiff 


Executed the within summons by delivering to Joseph Block a 


true copy hereof this 1st day of March, 1886. 
| D. M. BRIDGES, 


Special Bailiff. 


r 
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STATE OF fo} 
Carroll County. ' . | 


I, D. N. Vance, notary publie for Carroll county, hereby certify 
that D. M. Bridges swore to the above returns as special 
32 bailiff before me this Ap’! 24th, 1886. 
D. N. VANCE, 
[ SEAL. ] Notary Public. 


Come to hand December 18th, 1885, at 10 o’clock a. m., and exe- 
cuted same day on Samuel Block, at Covington, Kenton county, Ky., 
by delivering to him a copy of the within summons; the other de- 
fendants not found in my ba-liwick. 

’ A. J. GROSS, U. S. M, 
By B. F. WARNOCK, D. M. 


And on the Ist day of February, A. D. 1886, the answer of Samuel 
Block was filed herein. Said answer is in words & figures as fol- 
lows, viz: 


United States Circuit Court for the District of Kentucky. 
A. W. Dartine, Plaintiff, 


v8. 
Exuias Brock & Sons, Defendants. 


Answer, Counter-Claim, & Set- 
Off of Def tSamuel Block. 


This defendant, Samuel Block, for his answer, counter-claim, and 
set-off herein adopts as his own the answer, counter-claim, and set- 
off of his codefendant Louis T. Block, heretofore filed in this cause, 
and says the allegations therein contained are true, and he prays as 
therein prayed by said Louis T. Block. 

HALLAM & MYERS, 
MASTERSON & GAUNT, 
J. SCHRODER, 

Att’ys for Def’t. 


33 And on the 22 day of May, 1886, the following order was 
entered herein, viz: 


A. W. DaRLING ( 
v8. 
Evi1as Brock & Sons. 


This day came defendant Joseph Block, by his attorney, T. F. | 
Hallam, and in open court filed his answer and rejoinder hereiu, and | 
said attorney entered the appearance of the def’ts herein. 


The answer of Joseph Block mentioned in the foregoing order is 
in words & figures as follows, viz : 
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United States District Ct. Court for District of Kentucky. 


Anprew W. Dartine@, Plaintiff, 
against Answer of Joseph Block. 


+ Extras Brock ef al., Defendants. 


The defendant Joseph Block, for answer herein, says that he is 
not now and never wasa member of the firm of Elias Block & Sons, 
and nothing whatever to do with any transactions between the 
plaintiff and said firm of Elias Block & Sons or either of them, and 
does not know anything whatever about any transactions between 
them. Wherefore he prays to be dismissed with a judgment for his 
costs and for all proper relief. 

HALLAM, SHRODER, M. & G., 
Alt’ys for Joseph Block. 


34 And on May 22, A. D. 1886, the rejoinder of the defend- 
ants to the reply of the plaintiff was filed herein; said re- 
joinder is in words and figures as follows, viz: 


United States Circuit Court for District of Kentucky. 


AnprRew W. Darina, Plaintiff, 
against Rejoinder. 
Exi1as Brock et al., Defendants. 


The defendants L. T. Block and Samuel Block, for rejoinder to 
the reply of the plaintiff, Andrew Darling, deny that they or either 
of them or any of the firm of Elias Block & Sons knew as much 
or more or did or could know as much or more about said whiskies 
sold and delivered by the plaintiff to said Elias Block & Son- as 
plaintiff did, or that said members of said firm or either of them 
knew anything about the quality of the whisky at the time of the 
sale and delivery to them or could possibly have known anything 
about itexceptassaid plaintiff Darling represented tothem. These 
defendants say that at the time of the sale of said whisky to said 
Elias Block & Sons it was in a bonded warehouse in Prestonville. 
Kentucky, in bond, and said Block & Sons did not have an oppor- 
tunity and could not inspect said whisky or find out on examina- 
tion and inspection the quality of the whisky, but had to and did 

rely on the representation and warrantee made by said Dar- 
35 ling at the time that said whisky was smooth merchantable 

whisky and made out of good and sound material; all which 
said Darling represented and warranted at the time of the sale. 
These defendunts deny that no complaint was made to plaintiff as 
to the unsound and musty condition of said whisky until long after 
the sale of the distillery property to Elias Block & Sons. They say 
that complaint of the musty and unsound condition of the whisky 
was nade by said defendants to plaintiff as soon as it was discov- 
ered by them. They deny that the said def't- or either of them ever 
at any time notified said Darling that only 5 barrels of the whisky 
was musty or unsound, or that he ever requested or directed or of- 
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fered to take the five or any number of barrels back or ever offered 
or notified the said defendants that he would take any part of said 
whisky back or ever requested said defendants or either of them to 
return to bim any of said whisky whatever. The defendants say 
that the whole lot of whisky was musty and unsound, and they so 
notified the plaintiff at the time they discovered it, but that the 
plaintiff failed and refused to make any reparation whatever to 
said defendants or compensate them in any way for the damage 
and injury sustained. 
Wherefore they pray as before. 

JACOB SHRODER, 

HALLAM & MYERS, 

MASTERSON & GAUNT, 

For Def'ts. 


36 And on the 25th day of May, A. D. 1886, the following 
order was entered herein, viz: 


) A. W. DARLING 
v8. 
Exras Brock & Sons. 


This cause being heard upon the demurrer of the plaintiff to the 
answer and counter-claim of defendant, and argument thereon hav- 
ing been heard, and the court now being fully advised, it is ordered 
and adjudged that said demurrer be sustained as to the second and 
third paragraphs of said answer and counter-claim, and that the 
same be overruled as to the first paragraph thereof. It is further 
ordered that the defendants have until the July rules in which to 
file amended answer herein, and that plaintiff bave until August 
rules to file reply thereto. 


And on a day following, to wit, on the 5th day of July, A. D. 1886, 
came the defendants and filed an amended answer and counter- 
claim herein; which said amended answer and counter-claim is in 
words and figures as follows, viz: 


United States Circuit Court, 6th Circuit, District of Kentucky. 


ANDREW W. DARLING,. iaeieh 

vs. Amended Answer & Counter- 
Exras Brock & Sons, Defend- Claim. 

ants. 


The defendants, Elias Block, Louis T. Block, Edward J. 

37 Mack (sued as J. Mack), and Samuel Block, partners by the 

firm name of Elias Block & Sons, for amendment to their 
original answer and counter-claim in this cause, say : 

First. That at all times mentioned in this petition herein they 
composed the firm of Elias Block & Sons, but they deny that at the 
beginning of this action or afterwards they were indebted to the 
plaintiff, Andrew W. Darling, in the sum of seventy-one hundred 
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and forty-four dollars and thirty-seven cents or any other sum for or 
on account of money deposited with them by plaintiff or accepted 
or received to be paid to him or on his order or for any of the mer- 
chandise or chattels in the petition alleged to have been sold by 
plaintiff to said firm. 

These defendants admit and allege that on the eighth day of 
March, in the year eighteen hundred and eighty-two, they bought 
of the plaintiff part of the merchandise and chattels mentioned in 
the petition and at the agreed prices as follows, to wit: 


84 busivels ground corn, @ 68$ce. .----.-.---- nh aa $57 54 
ihe " rye, 1 AE Snipe wane wanenameiigniaid 10 00 
Sp Daas Week, Fee PRE, 9 Be cas wes dnne sndan ens 100 00 
88 “ corn,176 “ af) RRR a 120 56 
12 “ rye, 24 ' EEE gos warns ntina eaten 24 00 
7,500 bush. coal slack, TPE ccteitennipensudeniticasan ieee 300 00 
150 perch rock, LD cccecccnnneuaniias 150 00 
Be UINOY i cieciey Sc decincsu ce-cioey vice ei baainhbim eneiaceaciints seed aaa a 200 00 
DORIS «. cnnn cane emda 66 atin anoks sannetaairiaen 30 00 
RI cnn niadnetiinn tei wits need meebinerinn alanine 30 00 

© i iiacicnietie bien i cawainsanndiinineee 8 00 
Ce ee ems saa 9 50 

200 seamless sacks, @ 20c. each .....-..-.---. ---- 40 00 


Amounting in all to one thousand and seventy-nine dollars and 
sixty cents; and they deny that they purchased from plaintiff 
any other merchandise or chattels than as above set forth or agreed 
to pay him any other prices, and these defendants say that said sum 
was then and there fully paid to plaintiff by them. 

These defendants further say that at the same time and as a part 
of the same transaction they purchased. from the plaintiff a certain 
distillery and premises at Prestonsville, Kentucky, then owned and 
operated by the plaintiff and known as the A. W. Darling distillery, 
and that said merchandise and chattels were then on said premises 
and being used by the plaintiff in the operation of said distillery, 
and that at the same time and as part of the same transaction they 
purchased of the plaintiff his distillery business and all the good 
will, brands, trade-marks, trade names, and other tokens connected 
with and belonging to said business and distillery, and all the prop-: 
erty thereon and whiskies then made, and agreed to pay him there- 
for in all the sum of twenty thousand four hundred and fifty dollars 
und eighty-two cents, and that they did then and there pay him all 
said sum except the sum of five thousand six hundred and thirty- 

six dollars, which said payment was, by agreed cancellation 
39 of a debt to the amount thereof, then and theretofore owing 
by plaintiff to these defendants. 

And as to said sum of five thousand six hundred and thirty-six 
dollars these defendants say that the plaintiff was then and there 
and still is largely indebted to others and wholly insolvent, and, in- 
tending and designing to cheat and defraud his other creditors and 
thereto to assert to them that he had been fully paid all of said 
purchase-money, he then and there requested these defendants to 
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retain said balance as a deposit, and thereupon the same was paid 4 
by these defendants to plaintiff and by him immediately returned 
to these defendants, and that this is the same transaction mentioned 
in the petition as a deposit. 

Second. These defendants, for further answer and for counter- 
claim against the plaintiff, reiterate all the allegations of the fore- 
going defense and say further that to induce them to make said 
— and pay said sum therefor the plaintiff falsely and fraudu- 
ently represented and warranted to them that the whiskies then 
and theretofore made at said distillery and then on hand, in bond, 
and in the marketand known tothe trade by the name and brand of 
the A. W. Darling and H.J. Whitehead whiskies were of good repu- 
tation, were good, sound, and merchantable, were made of good and 
sound material, not rotten nor musty, and were so reputed to the trade 
and public,and that by reason thereof the good will, reputation, brands, 

trade-marks, and trade names of said distillery were of great 
40 value, to wit, of the value of $9,000; that by means of said 
false and fraudulent representations these defendants were in- 
duced to and did because thereof make said purchase and agree to 
pay plaintiff said purchase price, and same was excessive by $9,000; 
ut the fact then was and the plaintiff well knew and these defend- 
ants did not and could not know that said whiskies were not of 
good reputation, were not good, sound, or merchantable, were not 
made of good or sound material, nor so reputed to the trade or 
public, but were made of rotten and musty material, and the good 
will, reputation, brands, trade-marks, and trade names of said busi- 
ness and distillery were of no value, and by reason thereof these de- 
fendants suffered injury and damage in the sum of nine thousand 
dollars. , 
Wherefore these defendants pray judgment dismissing the peti- 
tion and for nine thousand dollars’ damages and all proper relief. 
HALLAM & MYERS, 
MASTERSON & GAUNT, 
J. SHRODER, 
For Defendants. 
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Elias Block, one of the members of the firm of Elias Block & 
‘Sons, the defendants herein, says that the statements contained in | 
the foregoing amended answer and counter-claim are true, as he 
verily believes. 


+ 


ELIAS BLOCK. 


Subscribed and sworn to before me by Elias Block this 6th day | ! 
of July, A. D. 1886. 


ay 


a oe so. 


JOS. C. FINNELL, Clerk, 
By CHAS. Y. GRAY, D. C. 


41 And on July 6th, A. D. 1886, a 2nd amended answer was 
filed herein; which said 2nd amended auswer is in words and 
figures as follows, viz: 
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United States Circuit Court, Sixth Circuit, District of Kentucky. 


AnpREW W. Darina, Plaintiff, 
against _ >2nd Am’d Answer. 
Ev1as Brock et al., Defendants. 


For further amendment to their answer, the defendants, Elias 
Block & Sons, say that in addition to the payments on the alleged 
deposit which are admitted in the petition they, on the twenty-fifth 
day of March, in the year eighteen hundred and eighty-two, on the 
order and request of the plaintiff, paid to H. Spilman & Co. one 
thousand dollars for the account of plaintiff, which payment was by 
mistuke of the draftsman omitted from their former pleadings. 

Wherefore they pray as before. 

HALLAM & MYERS, 
For Def’ts. 


Elias Block, one of the members of the firm of Elias Block & 
Sons, defendants herein, says that the statements contained in the 
foregoing 2nd amended answer are true as he verily believes. 


ELIAS BLOCK. 
Subscribed and sworn to before me this July 6th, 1886, by Elias 


Block. 
JOS. C. FINNELL, Clerk, 
By CHAS. Y. GRAY, D. C. 
42 And on the 28th day of July, A. D. 1886, came this plain- 


tiff and filed a motion herein; said motion is in words & 
figures as follows, viz: | 


United States Circuit Court, Sixth Circuit, District of Kentucky. 


AnpRew W. C50) saw to Strike from 


v8, 
Am’d Answer. 


Exras Brock, «ce. 


The plaintiff comes and moves the court to order stricken from 
the amended answer filed herein on the 5th of July, 1886, as fol- 
lows: All that part of the answer contained in the Ist paragraph 
thereof, commencing at the 19th line of the third page with the 
words “and as to the said sum of five thousand six hundred and 
thirty-six dollars these defendants say that the plaintiff was then 
and there and still is largely indebted to others and wholly insolv- 
ent, and, intending and designing to cheat and defraud his other 
creditors, and thereto to assert to them that he had been fully paid 
all said purchase-money, he then and there requested these defend- 
ants to retain said balance as a deposit, and thereupon the same was 
paid by these defendants to plaintiff and by him immediately re- 
turned to these defendants, and that this is the same transaction 
mentioned in the petition as a deposit,” — the end. 


McKEE & FINNELL. 
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or any other time, exeept the sum of $3,103 paid him at divers times 
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And on the same day, to wit, on the 28th day of July, A. D. 

43 1886, the plaintiff filed his demurrer to the amended answer 
of the defendants; which said demurrer is in words & figures 

as follows, viz: 


United States Circuit Court, Sixth Circuit, District of Kentucky. 


Demurrer to Am’d 


vs. 
Answer. 


ANDREW W. DARLING, ead 
Exias Brock, &c., Defendants. 


The plaintiff, Andrew W. Darling, comes and demurs to the 
amended answer filed herein by def’ts on the 5th day of July, 1886, 
and says that said answer is insufficient in law to bar or preclude 
plaintiff from having and maintaining his action and from recov- 
ering judgment against def’ts for the claim set forth in his petition, 
because he says— 

That the lst paragraph of said answer does not state facts suffi- 
cient to constitute a defense to plaintiff’s petition. 

2nd. The lst paragraph of said answer does not state facts suffi- 
cient to support a defense to plaintiff’s petition. 

3. The second paragraph of said answer does not state facts suffi- 
cient to constitute a cause of defense to plaintiff’s petition. 

4. The second paragraph of said answer does not state facts suffi- 
cient to support a cause of defense to plaintiff’s action. 

5. Because the second paragraph of said answer is not sufficient 
in law nor are the facts therein set forth sufficient to support a 

counter-claim. 
44 6th. Because the facts set forth in said second paragraph 
are not sufficient to maintain or support a set-off. 

7th. Because the facts alleged in said second paragraph are not 
sufficient toconstitute or support a cause of action against the plain- 
tiff, or to constitute or support a cause of defense ag’st plaintiff’s 


action. 
McKEE & FINNELL, 
For Plaintiff. 


And on July 28th, A. D. 1886, the plaintiff filed his reply herein ; 
said reply is in words and figures as follows, viz: 


United States Circuit Court, Sixth Circuit, District of Kentucky. 
AnpREW W. DaRLINa, aa Reply to Amended Answer & 


. 
ag st Counter-C!laim. 


Exias Brock et al., Defendants. 
The plaintiff, Andrew W. Darling, for reply to the amended an- 
swer and counter-claim of defendants filed herein on July 5th, 1886, 
and not waiving his demurrer thereto, denies that the defendants 
paid him for the merchandise and chattels set forth in his account 
the sum of $1,079.60, or any other sum, at the time of their purchase 
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and in divers amounts on all accounts as credited on his account 
sued on. He admits that the said merchandise and chattels were 

purchased at the same time and on the same date, but he 
45 denies that the merchandise and chattels and the distillery 

and premises at Prestonville were part of the same transac- 
tion, and says that the distillery and premises were purchased in 
one transaction at the price of $20,450.82, and the merchandise 
and chattels in another at the prices set forth in the account 
filed with his petition, and he denies that they then or there 
or at any time or place paid him all of said sum of $20,450.82, 
except the sum of $0,636, or that any such sum was paid by agreed 
cancellation of any debt to the amount thereof then or theretofore 
owing by plaintiff to defendant. Plaintiff says that at the time of 
the purchase of the said distillery and premises, including good 
name, brands, &c., he was indebted to defendants in about the sum 
of $14,450.82, partly by notes bearing interest and partly on open 
account, and said debt was then and there by agreed cancellation 
in said transaction paid to and retained -by them, and that they also 
retained the further sum of $364 by agreement, which sum was 
owing by plaintiff to another or other persons than the defendants, 
but for which the distillery property and perhaps also said de- 
fendants were likely liable. 

Plaintiff denies that as to said sum of $5,636 he iutended or de- 
signed to cheat or defraud his other creditors or thereto to assert to 
them that he had been fully paid said purchase-money; that he 
then or there or at any time or place requested defendants to re- 

tain said balance as a deposit, or that the same was paid 
46 by them to him or by him back to them with any such in- 

tention, but he says said balance was retained by them with 
his consent as a deposit, the same or any balance thereof remaining 
in their hands to be used by them in paying to themselves,in whole 
orin part, such sum as he might thereafter in the future owe to them 
for slop to be used by him in having cattle or stock fed in the pens at 
said distillery,and they promised and agreed with him in parole at 
the time that thereafter in the future they would furnish him the 
slop made at said distillery for said purpose at a reduced figure, 
below even the lowest customary, at such times as he might be feed- 
ing cattle; but the said contract, as plaintiff learned afterwards to 
his great disappointment, was not enforceable at law by reason of 
not having been made in writing and signed by them and not hay- 
ing to be completed and performed within one year, and defendants 
declined and refused to perform the same, to the great loss of plain- 
tiff, and now unjustly refuse even to return to him the said balance 
of said deposit. 

The plaintiff, for reply to the paragraph numbered second of said 
answer and counter-claim, denies that to induce defendants to make 
said purchase or pay said sum therefor the plaintiff, falsely or fraud- 

ulently or otherwise, represented or warranted to them that 
47 the whiskies then or there or thereafter made at said dis- 
tillery or then on hand, in bond, or in the market or known 
to the trade by the name or brand of A. W. Darling or H. J. White- 
4—299 
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head whiskies were of good reputation or were good, sound, or mer- 
chantable or were made of good or sound material, not rotten or 
musty, or were so represented to the trade or public, or that by rea- 
son thereof the good will, reputation, brands, trade-marks, or trade 
names of said distillery were of great value, to wit, of the value of 
$9,000. He denies that by means of any such representations 
defendants were induced to or did make said purchase or agree to 
pay plaintiff said purchase price, or that the same was excessive by 
$9,000. He denies that the fact was or that plaintiff knew it or 
that defendant did not or could not have known, if such had been 
the fact, that said whiskies were not of good reputation or were not 
sound or merchantable or were not made of good or sound material, 
nor so reputed to the trade or market or public, or that they were 
made of rotten or musty material, or the good will, reputation, 
brands, trade-marks, or trade names of said business or said distil- 
lery were of no value, or that by reason thereof def’ts suffered in- 
jury or damage in any sum whatever. 

Plaintiff states, on the contrary, that the defendants well knew 
all about the distillery and premises and reputation and the reputa- 
tion of the whiskies made thereat and of the trade names, trade- 

marks, &c., used in connection therewith, and had been 
48 buying and selling the whisky made thereat and furnishing 

to or buying for the distillery the material used in making 
thereof for several years before their purchase, and especially for 
the year last year theretofore past, and needed not to make an en- 
quiry of plaintiffin regard thereto, and made no such enquiry, and 
he made no representation to them in regard thereto. 

Plaintiff, for reply to the second amended answer filed on July 
6th, 1856, denies that the defendants paid to H. Spilman & Co. $1,000 
on or about March 25, ’86, for account of plaintiff in addition to 
payments on deposit admitted in the petition, and says that said 

ayment of $1,000 to Spilman is one of the payments going to make 
up the $3,103 for which credit was given in account filed with peti- 
tion, which amounts are as follows: 
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Therefore plaintiff prays as before and for all proper relief. 
McKEE & FINNELL. 
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STATE OF at 
Carroll County. 


49 The plaintiff, A. W. Darling, says that the statements of the 
foregoing reply are true as he verily believes. 
| A. W. DARLING. 


Sworn to by A. W. Darling before me, a notary public within and 
for the county and State aforesaid, this 26th day of July, 1886. 
[L. s.] D. N. VANCE, 
N. P. C. C., Ky. 


And on the day following, to wit, on the 21st day of December, 
A. D. 1886, the following order wasentered herein, viz: 


A. W. DARLING 
V8. 
Ecras Brock & Sons. 


This cause coming on to be heard, came plaintiff in person and 
by his attorneys, Messrs. McKee and Finnell; came also the 
defendants in person and by their attorneys, Messrs. Hallam and 
Shroder, and, the parties, by their attorneys, having announced 
ready for trial, cane the following jury, to wit: Joseph McClintock, 
F. E. Earl, Robert Hemingray, Joseph Rich, Jr., J. L. Brink, D. W. 
Muncy, Ed. Brown, Owen Gaines, Thos. J. Crouch, Phillip Senour, 
R. S. Richardson, & Robert Rucker, wlio were elected, tried, and 
sworn well and truly to try the issue joined. The jury heard a por- 
tion of the plaintiff’s evidence, and, the hour for adjournment hav- 
ing arrived, the jury were cautioned by the court and discharged 
from the further consideration of the case until to-morrow morn- 
ing at 9 o’clock a. m. 


50 And on December 22, A. D. 1886, ihe following order was 
entered herein, viz: 


A. W. DARLING 
v3. | 
Exras Brock & Sons. 


This day came again plaintiff, in person & by attorneys; came 
again defendants, in person & by attorneys; came also again the 
following jury, to wit: Joseph McClintock, I’. EK. Karl, Robert Hem- 
ingray, Jos. Rich, Jr., J. L. Brink, D. W. Muncy, Ed. Brown, Owen 
Gaines, Thos. J. Crouch, Phillip Senour, R. S. Richardson, & Robert 
Rucker. The jury heard the evidence and arguments of counsel, 
and were by the court instructed in the law of the case, and there- 
upon retired to their room to consider the case. Presently return- 


ing into court, they presented the following verdict, viz: 


“We, the jury, find for the plaintiff in the sum of thirty-nine 
hundred thirty-eight and 4% ($3,938.40) dollars, with legal interest 


from March 11th, 1882. 
“F. E. EARL, Foreman.” 
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It is therefore considered by the court that plaintiff have and 
recover of defendants the sum of thirty-nine hundred and thirty- 
eight and ;4°; dollars ($3,938.40), with interest thereon at the rate of 
six per centum per annum from the 11th day of March, 1882, until 
paid, and their costs herein expended, to be taxed, for all of which 
they may have execution. 


And on the same day, to wit, on the 22 day of December, 
51 A. D. 1886, came the defendants and filed their motion and 
grounds for a new trial; which said motion and grounds are 

in words and figures as follows, viz: 


United States Circuit Court, District of Kentucky. 
A. W. Darina, Plaintiff, 


against t Moto & Grounds for New Trial. 


Extras Brock et al., Defendants. 


The defendants in the above-styled cause move the court to set 
aside the verdict and grant them a new trial of the issues of fact 
herein on the following grounds, to wit: 

First. The verdict is not sustained by sufficient evidence. 

Second. The verdict is contrary to law. 

Third. There is error in the assessment of the amount recov- 
ered. 

Fourth. There is error in the verdict in finding interest for the 
plaintiff from a time prior to the time from which interest is claimed 
in plaintiff’s pleadings. 

Fifth. There was error of the court in charging the jury that they 
might find interest as set forth in the last preceding ground hereof. 

Sixth. The court erred in charging the jury that the papers in- 
troduced by the parties showed that there was a balance of five thou- 
sand six hundred and thirty-six dollars due the plaintiff on the sale 
of the real estate, the distillery, & fixtures. 

Seventh. The court erred in instructing the jury that the 
52 contracts introduced did not include the personal property. 

Eighth. The court erred in telling the jury that the court 
made the amount of the personalty near fifteen hundred dollars. 

Ninth. The court erred in charging the jury that if they found 
from fhe plaintiff’s evidence that the defendants were to pay more 
for the personalty than the receipt indicated on the check for one 
thousand and seventy-nine dollars and sixty cents they should allow 
him the excess. 

Tenth. The court erred in charging the jury that they might 
allow interest on any sum found due the plaintiff without limiting 
the time from which interest might be allowed. 

Eleventh. The court erred in charging the jury that the proof 
showed that before the coniract was entered into the defense had 
notice of musty whisky being inade and several items returned. 

Twelfth. The court erred in charging the jury that the witness, 
- Joseph Back, had returned musty whisky to the defendants in Jan- 

-uary of the year eighteen hundred and eighty-two. 
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Thirteenth. The court erred in charging the jury that defendants 
could not maintain claim for damages without showing the exact 
damage. 

Fourteenth. The court erred in charging the jury that the defend- 
ants had not made out any case for damages. 

Fifteenth. The court erred in admitting in evidence the alleged 
letters of defendants to plaintiff. 

Sixteenth. The court erred in refusing to admit defendant’s evi- 

dence that plaintiff’s conversion of the unpaid balance into a 
53 deposit was with intent to defraud his creditors. 


HALLAM & MYERS, 
Attorneys for Defendants. 


And on December 22, A. D. 1886, the following order was entered 
herein, viz: 


A. W. DARLING 
v3. 
Evras Brock & Sons. 


This day came again defendants, by counsel, Messrs. Hallam & 
Shroder, and, filing grounds, moved for a new trial herein. The 
court, being advised, overrules said motion ; to which ruling of the 
court defendants, by counsel, except. 


And on December 22, A. D. 1886, the following order was entered 
herein, viz: 


A. W. DARLING i 
vs. 
Exv1as Brock & Sons if 


On motion of plaintiff, A. W. Darling, there is assigned of the 
judgment herein to McKee & Finnell, five hundred dollars; to H. 
Spillman, two hundred and sixty dollars, and the remainder to 
Henry Winslow, trustee for Eliza J. Darling. 

(Signed) A. W. DARLING. 


And on a day following, to wit, on the 24th day of December, A 
D. 1886, two orders were entered herein; which said orders are in 
words and figures as follows, viz: 


54 A. W. DARLING 
vs. 
Ecras Brock & Sons. 


This day came the plaintiff, by Geo. R. McKee, Esq., his attorney, 
and moves the court to allow him to remit thesum of one hundred 
dollars, part of the judgment herein rendered on a former day of 
this term. Said motion is set for hearing on the 17th day of Jan- 
uary, 1887, at the adjourned term of this court. 
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A. W. DARLING 
| V8. 
Exvras Brock & Sons. 


On defendants’ motion, there is granted them to January 17th, 
1887, to tender a bill of evidence and exceptions. The plaintiff 
consents to the above. 


And on the 17th day of January, A. D. 1887, the following order 
— entered herein, viz: 


A. W. DARLING ) 
VS, ? 


Eras Brock & Sons. j 


This day came the defendants, by T. F. Hallam, Esq., one of their 
attorneys, and under the agreed order heretofore entered herein now 
tender their bill of evidence and exceptions herein. ‘The court, not 
being advised, takes time. 


And on the 17th day of January, A. D. 1887, the following order 
was entered herein, viz: 


55 A. W. DARLING 
Us. 


Evias Brock & Sons. 


This cause being heard on the motion of plaintiff to remit $100.00 
of the judgment herein, the court now, being fully advised, orders 
that said motion be, and same is, granted, the def’ts being present 
by counsel and not objecting. 


And on January 17th, A. D. 1887, the following order — entered 
herein, viz: 


A. W. DARLING 
v8. 
Exias Brock & Sons. 


On motion of the plaintiff, A. W. Darling, and H. M. Winslow 
and Eliza J. Darling, it is ordered that so much of the order of as- al 


signmnent of the judgment as transfers to H. M. Winslow a part of 
said judgment in trust for Eliza J. Darling be set aside; and, on 
motion of A. W. Darling, there is assigned of said judgment to H. 
M. Winslow three hundred and fifty dollars and to W. Montfort 
and W. M. Fisher, jointly, one hundred & fifty dollars. 


And on January 20th, A. D. 1887, the following order was entered 
herein, viz: 
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Us. 


A. W. DARLING 
Exras Brock & Sons. 


On motion of plaintiff, A. W. Darling, the remainder of 
56 the judgment herein not heretofore assigned is now assigned 
to H. M. Winslow in trust for Mrs. Darling, wife of the plain- 

tiff. 


And on a day following, to wit, on the 19 day of May, A. D. 1887, 
the following order was entered herein, viz: 


A. W. DARLING 
Us. 


Erras Brock & Sows. } 


The bill of exception tendered herein on the 17th day of January, 
1887, is now signed, sealed, and made part of the record. 


Said bill of exceptions is in words and figures as follows, to wit: 
United States Circuit Court, District of Kentucky. 


A. W. Dartinge, Plaintiff, 
against Bill of Exceptiens. 
Exras Brock et al., Defendants. 


Be it remembered that on the trial of this cause, to wit, on Dee. 
22, 1886, the plaintiff in his own behalf testified that he had re- 
ceived by mail from defendants certain written letters and and of- 
fered said letters in evidence; to each and all of which said letters 

as evidence the defendantsobjected; which objection was over- 
7 ruled and said letters were thereupon read in evidence; to 
which the defendants excepted and still except. 


or 


Said letters are as follows, to wit : 


28, 30, and 32 Syeamore street. Office of Elias Block and Sons, 
distillers. 

-All letters to be addressed to P. O. box 625. 

CINCINNATI, April 22, 1881. 
Mr. A. W. Darling: 

We bought car-load rye for you yesterday at 1.33, delivered on 
boat,sacked. You mustreturn sacksatonce. Whitehead has about 
600 sacks down there belonging to Roots & Co. Have them sent up 
to them. If you could have waited a week we could have bought 
rye much cheaper. Grain of all kinds is going down. Perin sent 
us notice that you ordered car-load malt. You had better send us 
your order for grain. We can buy cheaper and better terms. You 
need not pay Mr. Perin cash, as malt is sold on time. Always send 
us the orders to buy. Are you ready to receive the pipe for putting 
steam in the bonded warehouse cellar, & is your engineer capabie 
of putting itup? Let me know how many elbows you need; your 
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engineer can see. 
want to send the pipedown. Don’t delay this matter. When 
are you coming up again? 

Yours truly, E. BLOCK & SON. 


CINCINNATI, Aug. 31, 1881. 
(Entered.) 


A. W. Darling, Esq., Carrollton. 


Dear Str: We have to-day received the following bills, & have 
charged same to your ac’t, viz: From Blackmore & Kinsey, 1 car 
middlings (365 sacks) 28010, 365, 24645, at $32.50—$449.23. From 
the Cin’ti Transfer Co., I., C. & L. to mail line (365 sacks middlings) 
28010; sacking and use of sacks, 8.40 and 5.50—$13.90. From 
William Harvey (101 bags) of rye, 238.41 bus., 1.17—279.32. Total 
am’t charged, $742.45. We bought of Joseph Good (1) car corn, 
which we shipped to you in bulk, all rail, at 8 cents per 100 bulks, 
through the distillery. The same will be transferred to-day and 
shipped to-morrow. No doubt you are aware that the same must 
be sacked at Northville. Inform us per return mail what time dur- 
ing the day the pipe will be cool enough to tap in order to connect 

the steam-pipes, which will be placed in the warehouse. 
5U Please empiy all the sacks of grain sent down to you as 

soon as possible; then tie each lot of sacks—that is, those 
containing rye, those middlings, &c.—seperate; mark them, stating 
what grain they contained,and ship to us. Please be careful & give 
your attention to each particular item in this letter. 

Yours trully, ELIAS BLOCK & SONS. 


P.S.—Don’t fail to inform us at once in regard to the boiler, as 
stated above. 
E. B. & S. 


We to-day telegraphed you, viz, Why don’t you send those 
gauger’s details for the 23 barrels tax paid yesterday. It is abso- 
lutely necessary that the gauger’s details must come up with the 
order for withdrawal,so we have smple time to draw on the parties 
for taxes. You must give more attention to the same and let it not 
occur again. 

E. B. & S. 


Sep. 1, 1881. 
A. W. Darling, Esq. 


60 Deak Sir: Your letter Aug. 31 to hand and contents noted. 
We see you will be out of corn again. Why don’t you notify 

us sooner? We have ordered a car down by rail. You must have 
it sacked there at Worthville, as Mr. Darling said he can have it 
sacked there cheaper than we can here. Did you receive the 101 
sacks rye? Always let us know when ever-thing comes to hand; 
have ail grain properly weighed and send us weights; also return 
-  allsacks tous. ‘To-day we received a bill from Gule Bros. for 84 
seamless bags at 20 cents each; unless you return them to us at 


Please give us all information at once; we 
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once we will charge them to your account. We have bought 100 
cotton seamless bags, 2} bushels each, for you; it is necessary; it 
costs too much to borrow them. Don’t forget to send us all weights 
nett; also grain bags. We will see McCullough about taking our 
whiskey at the mill. Have corn weighed at once. In regard to 
the rate of freight we have private arrangements with the R. R.; 
also the mail line, and you can pay them accordingly. By rail our 
contract is 8 cents per 100 on ail grain; by boat, 8 cents per bag & 

10 cents for empty bbls. Don’t expose these rates or you 
61 will loose the benefit of them; don’t pay any more. If you 

have paid the mail line 15 cents per sack let us know. You 
had better sell your slop; it isa surething. Wethink you can get 
. 15 cents per bushel here for it; let us know if we shall sell it. We 
would advise you to take a certainty for an uncertainty. We are 
sending a man down next Monday night on the mail boat to put 
steam in the cellar of brick warehouse; have your boiler cold either 
Tuesday evening or Wednesday morning so he can tap the drum. 
Please read this letter carefully and obey instructions. 


Yours truly, E. B. & SONS. 


CINCINNATI, Sep. 3, 1881. 
A. W. Darling, Esq. : 

Yours 2nd tohand. We will endeavor to keep you supplied with 
grain bbls. Let us know the proportions of grain you need every 
day. Shall weengage Mr. Spillman to attend to your supplies? He 
will do it for half cent per Lushel; he is well acquainted and it wil! 

save yours a great deal of trouble. Gale Bros. received the 
62 number of bundles you sent, but the question is, Were all his 

sacks in those bundles? ‘The freight on most everything is 
as cheap by rail as by mail line, and while the river is low we think 
you had better ship by rail altogether. Please acknowledge receipt 
of everything we ship to you. What are your runs on high wines? 
You are drawing upon us pretty lively. While we do not object to 
advance you a little money for distillery purposes, we do not propose 
to have you invest that money in brick yards and other things. 
The money we advance you is solely for the purpose of making 
whiskey, and nothing else. We have spoken to the collector about 
having a guager stationery, and he promised to arrange all satis- 
factorily. 


Yours truly, E. B. & SONS. 


CINCINNATI, Sep. 20, 1881. 
A. W. Darling, Esq., Carrollton, Ky. 
Dear Sir: We enclose you bill for 720 bbis. shipped you 
63 to-day, amounting to $228, with which please credit our ac- 
count. We have also paid 547 bush. rye, 1.123, $615.37; 
498 bush. corn, .68, $338.65, with which please credit us. 


Yours truly, ELIAS BLOCK & SONS. 
Hurry up the 5 bbls., 6362, and 5, 1461 
6366, 1405 


and 25 bbls., 4992—501 b. 
5—299 
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CINCINNATI, Sep. 5, 1881. 
A. W. Darling, Esq.: 

Your letter rec’d. You draw again for $350 for hands when your 
pay-roll in only about $180 per week. Howisthat? We must stop 
paying those drafts. We have paid tax on several lots of whiskey. 

hy are they not shipped by.rail? In regard to the piping, you 
‘are mistaken, we think, and after we find you have not enough steam 
you will have to put another boiler in. We have sent two cars of 
corn per rail and will send more this week. Don’t keep up this 
drawing, especially as we are trying to supply you with grain and 
cooperage. 

Yours respectfully, ELIAS BLOCK anp SONS. 


CINCINNATI, Dec. 3, 1881. 
64 A. W. Darling, Esq., Prestonville, Ky. 

Dear Sir: Yours to the 2nd inst. tohand. In reply allow 
us to state that the assessment was placed upon you and it is your 
interest that you see that it is taken off again. We did not own a 
barrel of whiskey in the bonded warehouse on the 7st of January 
last. On the contrary, we had sold ahead, and it was delivered to 
the parties as soon as the warelouse receipts were delivered to us. 
lf we can be of any assistance to you we will cheerfully give you 


any information we can. 
Yours respectfully, ELIAS BLOCK & SONS. 


The plaintiff introduced evidence conducing to prove the sale of 
the articles as set forth in his account filed and at the prices of the 
several articles as charged therein. 

Plaintiff further introduced evidence conducing to prove that the 
whiskies made by him were made principally from grain purchased 

by def’ts and sent to him, and that the said whiskies 
65 had been received and sold by the def’ts after they had had 

full opportunity to inspect the same, and did from time to 
time receive the whiskey without complaint. 

And thereafter at said trial the defendants offered testimony con- 
ducing to show that the debt of defendants to plaintiff for unpaid 
purchase-inoney on the transaction in controversy was changed in 
form to a deposit with defendants for plaintiff’s benefit under the 
assumed name of Charles Adams, and that said change was at plain- 
tiff’s instance and was for tle purpose of concealing the same in- 
debtedness from his creditors with intent to defraud them; which 
testimony the court excluded; to which the defendants excepted 
and still except; and at said trial defendants Elias Block — having 
given testimony conducing to prove that the tangible property pur- 
chased in the transaction was not of greater value than ten thou- 
sand dollars without the good reputation of the “A. W. Darling” 

brand of whiskey, and that the said alleged good reputation 
66 was a material inducement to said purchase, and that sume 
was impaired and destroyed by the using of musty and rotten 
grain by plaintiff in his manufacture of whiskey in 1881, and that 
the use of such material could not have been discovered until said 
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whiskey was a summer old, the plaintiff offered testimony conduc- 
ing to show that defendants had net offered to return to plaintiff 
such whiskey made of rotten or musty material; to which defend- 
ants objected; which objection was overruled and said testimony 
admitted ; to which defendants excepted and still except. 

And at said trial was introduced in testimony a certain written 
contract of March 28, 1881, as follows, to wit: 


It is agreed between Elias Block and Sons, of Cincinnati, Ohio, 
and A. W. Darling, of Carrollton, Kentucky, that in consideration 
of the mutual agreement herein entered into— 

1. That said Darling will, for and to said Elias Block & Sons ex- 
clusively, make, sell, and deliver for the period or periods and price 

and in the manner, kind, and places and upon the terms and 
67 stipulations hereinafter set forth the entire crops of Bourbon 
whiskev that shall be made by him, his heirs, successors, 
assign-, executors, and administrators, at his distillery or upon his 
distillery premises at Prestonville, Kentucky; said whiskey to be 
the same as that heretofore made and known as “ Darling’s” or 
“ Whitehead’s” “ sweet mash, fire copper Bourbon whiskey ;” and 
that the- will make said whiskey of good, sound grain, wholesome 
materials, not rotten or musty, the same as heretofore made and used, 
and that said whiskev shall be sound, merchantable, and not musty ; 
and that he will well, safely, and carefully fill or “ pack” the same 
in the “ pooperage ” to be furnished by said Elias Block and Sons as 
hereinafter provided for, and in no other, and that until said whiskey 
is withdrawn and forwarded carefully and safely store and keep the 
same in safe bonnded warehouses according to law, free to said Elias 
Block and Sons, successors, survivors, or assigns, of all charge for 
storage (during the first year) and for labor and all expenses (at all 
times) of said whiskey and any part thereof, and that he will 
68 safely and carefully deliver said whiskey and any and all por- 
tions thereof as and when so requested by said Elias Block and 
Sons, successors, survivors, or assigns, on board boat on the Ohio river 
at said Prestonville for purposes of transportation whenever boats 
are running and can be had for that purpose and at other times on 
board cars at the railroad stations at Worthville, Kentucky, all such 
deliver-s to such places to be free of charge to said Elias Block and 
Sons, successors, survivors, or assigns, and that he will make said 
whiskey in such quantities and at such times as said Elias Block and 
Sons, their survivors, successors, or assigns, may from time to time 
elect and direct,and that he will promptly furnish them with true 
and accurate invoices, gauger certificates, and warehouse receipts, 
and that he will make us whiskey elsewhere nor suffer nor per- 
init any other person to make whiskey for him or in or by his name, 
nor that his heirs, executors, administrators, successors, or assigns 
will do, permit, or suffer the same to be done during the terms or 
existence of this contract, its extensions and successors, here- 

69 inafter referred to and contemplated. 
2. That said Elias Block & Sons agree to pay to said Dar- 
ling for each and every gallon of said whiskey deposited in bond, as 
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above stipulated, the sum of twenty-seven (27) cents, according to 
invoices, gauger’s certificates, and warehouse receipts delivered to 
and received by them, such payments to be made upon settlements 
to be made on or about the first day of every month and first de- 
ducting, however, all charges, outlays, liabilities, and expenses made 
and incurred by them on account of said Darling or said whiskey for 
cooperage at going market rates (which said Elias Block and Sons 
agree to furnish) for materials, freight, insurance, cash advance, and 
the like. 

3. It is agreed that this contract shall take effect on the first day 
of April, 1881, and continue in force from thence for a period of two 
years, and that at and after the expiration of said two yeers it shall 
be, at the option of said Elias Block and Sons, continue- and be ex- 

tended thenceforward for a further period of three years upon 
70 same terms and stipulations as herein agreed to, and that 

after said three years said Elias Block & Sons shall have the 
first preference and refusal of entering into a contract of similar 
nature to this with said Darling, his heirs, executors, administrators, 
successors, and assigns. 

4. It is agreed that this contract shall be specifically performed 
by the heirs, executors, administrators, successors, and assigns of 
said Darling if said Elias Block and Sons so elect and direct. 

5. It is agreed that in the event said Darling, his heirs, executors, 
administrators, successors, — assigns, shall be unable or willing to 
operate said Darling as herein agreed to or continue doing so said 
Elias Block & Sons may, if they so elect, take possession and charge 
of the whole distillery, premises, appurtenances for the purpose of 
operating the same by whatsoever aid and agency they may choose, 
and shall have the sole and exclusive right of using said Darling’s 
name on whiskey, as well as for the purpose of operating said dis- 

tillery,and that this contract shall be used and constituted 
71 as said Darling’s consent and waiver of all and every right 

as agaiust the United States or Elias Block and Sons, as well 
as the like consent.and waiver of said Darling’s heirs, executors, 
administrators, successors, and assigns, and said Elias Block and 
Sons will pay during the time of their use of said distillery, and so 
forth, to whomsoever may be entitled thereto a fair and reasonable 
sum for the use and occupation of said premises only. 

6. That said Darling will assign his insurance upon said prem- 
ises to said Elias Block & Sonsas indemnity for all damages or losses 
they may suffer or incur by reason of any violations on his part of 
this contract, and that he will reimburse said Elias Block and Sons 
for any expenses they may make in effecting insurance for their 
own benefit upon said distillery and warehouses and contents so far 
as their interest may appear, and said Darling does hereby agree to 
guarantee to said Elias Block and Sons that the premium of insur- 

ance upon the contents of any and all said Darling’s ware- 
72 ~~ house- shall not exceed for each warehouse the rate of one per 

cent. per annum, and that he will bear the excess of such 
premium over and above said one per cent. 
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Signed this 28th day of March, 1881. 
ELIAS BLOCK & SONS anp 
A. W. DARLING. 


And a certain other written couutract of March 6, 1882, as follows, 
to wit: 
This agreement, made on this 6th day of March, 1882, between 
A. W. Darling and Elias Block, witnesses as follows 
That, in consideration of the mutual agreement herein contained, 
said Darling does hereby agree to sell, transfer, and convey to said 
Elias Block in fee simple by deed of general warranty, with release 
of dower, &c., all his distillery, land, and property thereon, with all 
appurtenances, including machinery, warehouses, cattle pens, corn 
cribs, &c., &e., said distillery, land, and property being situated in 
Prestonville, Carroll county, Kentucky, being the same premises 
conveyed to him by Elias Block and wife by deed dated March 26, 
1881, and recorded in the office of the clerk of the Carroll county 
court (Kentucky) in Deed Book 15, page 43, to which refer- 
3 ence is here made, together with all the appurtenances, ease- 
ments, and privileges thereunto belonging; and he also 
agrees to sell and convey, and does hereby sell and convey, with 
said premises the distillery business and all and every the property 
and rights connected with and incident and belonging to the same 
(which business is carried on upon said premises), including among 
all said property the good will, all the brands, trade-marks, and 
other tokens, names, and signs used in said business and on the 
whiskey made therein; and said Darling further agrees that neither 
le nor his heirs, administrators, executors, or assigns will use or 
cause, suffer, or permit to be made use of the name Darling, whether 
singly or in combination with other words or as forming part of 
form, corporate, or other names as: indicating’ the origin of any 
whiskies made elsewhere than on said premises or as indicating the 
character or kind of such whiskies, nor will they in like manner 
use or permit the use of said name, brands, trade-marks, and so forth 
by any other, it being the intent to convey to said Block or his 
74 assigns, heirs,executors,and administrators, theexclusive right 
to make use of the same in the manufacture and sale of whiskey 
to be there distilled. In consideration whereof said Block agrees to 
buy said premises and all other property and — thereof herein- 
before agreed to be sold and conveyed to him by said Darling, and 
to pay therefor the sum of twenty thousand four hundred and 
fifty dollars and eighty-two cents, which sum, it is understood, shall 
be inserted in the deed to be used by said Darling and wife toward 
execution of this contract. The said $20,450.82 consists of six thou- 
sand dollars cash to be paid, and alse $14,450.82 indebtedness due 
Elias Block & Sons from said Darling, which will be released and 
cancelled by said Elias Block and Sons, said $14,450.82 including 
the sums and interest secured by mortgage on said distillery prem- 
ises made to said Block and now of record in the clerk’s office of said 
Carroll county, Kentucky, to which reference is here made. 
ELIAS BLOCK. 
A. W. DARLING. 
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75 And a certain written deed of March 8, 1882, as follows, to 
wit: 

Know all men by these presents that A. W. Darling and Eliza J. 
Darling, his wife, of the county of Carroll and State of Kentucky, for 
and in consideration of twenty thousand four hundred and fifty 
dollars and eighty-two cents, to them paid by Elias Block, the 
receipt whereof is hereby acknowledged, do hereby bargain, sell, 
and convey to thesaid Elias Block, his heirs and assigns forever, the 
following-described real estate, to wit, a certain tract or parcel of 
land in the county of Carroll and State of Kentucky, adjoining the 
town of Prestonville, and described as follows, to wit: 

About three acres of land with a distillery thereon (known as the 
A. W. Darling distillery), including all the machinery and fixtures 
connected therewith, with the tenant-house thereon, together with 
all the buildings on said premises, store-houses, corn cribs, cattle and 
hog pens, and so forth, and together with all easements, water privi- 
leges, and the like, said premises being bounded on the east by 
the Kentucky river and on the north by the New Castle and Car- 

rollton turnpike, on the west and south by the lands sold 
76 by A. W. Darling to B. B. Elston and subsequently owned by 

W. B. Winslow, together with all trade-marks and trade 
names connected with the business and distillery (and the whiskies 
made there) conducted upon said premises, together with all the 
privileges and appurtenances to the same belonging; to have and 
to hold the same to the said Elias Block, his heirs and assigns for- 
ever, the grantors, their heirs, executors, and administrators, 
thereby cobenanting with the grantee, his heirs and assigns, that 
the title so conveyed is clear, free, and unincumbered, and that they 
will warrant and defend the same against all legal claims whatso- 
ever. 

To witness whereof the said grantors, A. W. Darling and Eliza J. 
Darling (his wife), who includes releases and transfers to said grantee, 
all homestead exemption, dower and other right to said property, 
hereunto set their hands this eighth day of March, in the year 1882. 


A. W. DARLING. SEAL. 
ELIZA J. DARLING. |seat. 


‘Srare oF KENTUCKY, \ act 
County of Carroll, 


77 I, R. F. Harrison, clerk of the county court in and for said 

county and State, do certify that the foregoing instrument of 
writing from A. W. Darling and Eliza J. Darling, bis wife, to Elias 
Block was this day produced to ine by the parties in said county 
and State and then and there acknowledge- by said A. W. Darling 
and Eliza J. Darling, his wife, to be their act and deed, and the con- 
tents and effects of the instrument being explained by me to said 
Eliza J. Darling, wife of said A. W. Darling, separate and apart 
from her husband, she thereupon declared that she did freely and 
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voluntarily execute and deliver the same to be her act and deed, 
and consented that the same might be recorded. 
Given under my hand this 8th day of March, 1882. 
R. F. HARRISON, 
Clerk Carroll County Court. 


Instructions.—The acknowledgement out of Kentucky and within 
the United States must — before and certified under his seal of office 
by the clerk of the court or his deputy or by a notary public, mayor 

| of a city, or secretary of state or commissioner of deeds of 
yg 78 Kentucky, or by a judge under the seal of his court. The 
~ officer should state his official character in his certificate. 

No other certificate but the one is required. 


And a certain written bill of sale, March 8, 1882, as follows, 


to wit: 
Bill of Sale, M’ch 8, 1882. 
Marcu §ru, 1882. 
Elias Block bought of A. W. Darling. 
$4 ba. (est'md) corn at G6 cents... cui... cc ccticubiuee $57 54 
10 “ . 196°" BED viscccctnditnmbigdiae vara 10 00 
. te cage mak, 100: 005 © 3.00 cence << ttivn 1ncccb aed eaens ee 
Se SN Be ED do macactilncnus sedi 
+ ee eee Oe ee MRE 5 
Tae ERE TERE OD i caine cc nnccncsis scene 300 00 
150 pearch rock 5D pp cwn none nnnind inne 150 00 
ID cence Sindbis hte tiie wml pen ine cost tinasiish cichaiaplonaia 200 00 
BD GRINS cncinca scwnmdcc dung onnnnesi inane 30 00 
BEE ciancddbesiindnnnin scapes cpoces qammmmgiahamia 30 00 
DB RSORIIOUE ck cgiis Keen into nana shin ns éuaeneann 8 00 
DP OSUIe DATIIE, GREE core dc ncnwcn conn anememeid 9 50 
ee GURRIENS DEG, Bele COIR oe cee conc nceu ede ene 40 00 
1,079 60 


On the back of which were written the following words, to which 
was attached the signature of the plaintiff, A. W. Darling, and a 
written receipt on the back thereof as follows, to wit: 


Marca 8, 1882. 


In consideration of one thousand and seventy-nine dollars 

79 and sixty cents, the payment of which I hereby acknowledge, 
1, A. W. Darling, do hereby sell, assign, transfer, and convey 

| all the within described and itemized articles and property, whose 
| sum total is estimated at $1,079.60, and all and every my nght, 
| title, and interest therein to Elias Block, for him to have and hold 
forever. It is, however, agreed and stipulated by me that the 
written statement as to quantities shall be subject to all correction 
for errors, whenever written, four months from date hereof, and of 
said quantities shall be found in excess of the actual quantity and 
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which case or cases I shall make the deduction and account to 
Elias Block for said erroneous estimated and for him therefore at 


said prices. 
A. W. DARLING. 


And a certain check of defendants, endorsed by plaintiff, but 
immediately returned to defendants without being cashed; which 
said check is as follows, to wit: 


Elias Block & Sons. 


No. 6054. CINCINNATI, March 8, 1882. 
Seasongood, Sons & Co., bankers: 

Pay to the order of A. W. Darling ten hundred and seventy-nine . 
tes dollars. 

$1,079.60. ELIAS BLOCK anp SONS. 
80 And oral testimony on behalf of plaintiff that the prices of 

_ the personalty included in said bill of sale were simultane- 
ously or previously agreed as in plaintiff’s pleadings set forth in- 
stead of as set forth in said bill of sale. 

And conceded receipts and drafts and orders of plaintiff paid by 
defendant as follows, to wit: 

$392.20. CINCINNATI, 13, 1882. ¢ 


At sight pay to the order of 2nd National Bank three hundred 
and ninety-two & ;%°; dollars, value received, and charge the same 


to account of— 
F. A. SCHMIDT. 


To A. W. Darling, Esq., Carrollton, Ky. 
Endorsed across the face as follows: 


“Accepted Feb. 15th, 1882. 
A. W. DARLING. 


Endorsed across the back as follows: 


Pay R. S. Schmidt, Esq., cashier, or order, for coll., ace’t of Second 
National Bank, Cincinnati, O. 
Puy to Ist National Bank of Carrollton, Ky., cashier, or order, for 
collection, acc’t of First National Bank of Louisville, Ky. ~ 


For value received I hereby transfer to Louis T. Block. 
F. A. SCHMIDT. 


81. _ With protest as follows: | 


2p $392 3 2.20. CrxcinNnaTI, Feb’y 13, 1882. 
At sight pay to the order of 2nd Nat. Bank three hundred and 
-Lwo fe dollars, value received, and charge the — to account 


F. A. SCHMIDT. 


Dar ip z, Esq., Carrollton, Ky. 
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Endorsed. 


“Pay A. L. Schmidt, Esq., cashier, or order, for collection, acc’t of 
Second National Bank, Cincinnati, O. 
W. S. ROWE, Cashier. 


Pay ist Nat. Bank of Carrollton, Ky., cashier, or order, for collec- 
tion, account First National Bank of Louisville, Ky. | 
A. L. SCHMIDT, Cashier. 


CoMMONWEALTH OF KENTUCKY, 
: scl : 
Carroll County, 


On this 18th day of February, in the year of our Lord one thou- 
sand eight hundred and eighty-two, I, J. A. Donaldson, a notary 
public by legal authority admitted and sworn and residing in the 
county aforesaid, at the request of J. E. Barnett, cashier of the First 
National Bank of Carrollton, went with the original acceptance, of 
which the above is a true copy, to A. W. Darling, and demanded 
payment thereof, when he refused to pay it, saying he would see Mr. 

Schmidt next Monday. 
82 Wherefore I, the said notary, at the request aforesaid, have 
protested, and by these presents do solemnly protest, against 
the drawer, endorser, and all others concerned therein for exchange, 
re-exchange, and all costs, charges, damages, and interest suffered 
and sustained or to be suffered and sustained by reason or in conse- 
quence of the non-payment of said acceptance. 

Thus done and protested in the county aforesaid and my notarial 
seal affixed the day anc year last written, the same being 
duly recorded in my office, as is by the law required. 

J. A. DONALDSON, 
Notary Pub. 


I have this day deposited at the Carrollton post office notices of 
the foregoing protest for all the parties thereto, enveloped in an 
envelope and addressed to W. S. Rowe, cashier, and F. A. Schmidt, 
Cincinnati, O., and A. F. Schmidt, cashier, Louisville, Ky. 

J. A. DONALDSON, 


[ SEAL. | 


Notary Public. 
Pretest 000 ccnuaccsnnda ee 3 
DONE. nnineicscus tame 75 
PORES 20 e tntatkena anton 09 
$2 09 
$300.00. CARROLLTON, Ky., July 18th, 1882. 


Pay to the order of W. C. Darling three hundred dollars, value 
received. 
No. —. A. W. DARLING. 


To E. T. Block, Cincinnati, Ohio. 


83 Endorsed across the back as follows: 
: W. C. DARLING. 
6—299 
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$500.00. CINCINNATI, April 11th, 1882. 
Received of Louis T. Block five hundred dollars on ac’t. 
No. —. A. W. DARLING 


$300.00. CINCINNATI, June 21, 1882. 


Received of L. T. Block three hundred dollars on acc’t. 
No. —. A. W. DARLING. 


$1,000.00. CINCINNATI, March 25th, 1882. 
Received of Louis T. Block one thousand dollars, to be credited 
to ac’t of A. W. Darling. 

No. —. H. SPILMAN & CO. 


$125.00. CINCINNATI, March 30th, 1882. 


Received of Elias Block & Sons one hundred and twenty-five 
dollars on ac't. 
No. —. A. W. DARLING. 


$200.00. CINCINNATI, May 29, 1882. 
Received of Louis T. Block two hundred dollars. 
No. —. A. W. DARLING. 


84 $308.20. CrncInNATI, March 20, 1882. 
Received of Louis T. Block three hundred and eight and 


je Regen dollars, 
A. W. DARLING. 


And testimony conducing to prove that plaintiff had himself 
used musty and rotten grain in manalactaring the whisky of 1881, 

in controversy. 

And testimony conducing to show that plaintiff was unable to re- 
fund for said musty whisky returned to defendants. 

And the testimony of Joseph Back that he had bought of defend- 
ants twenty-nine barrel/s of said whisky of the manufacture of 
1881 and found the same musty and returned same to defendants 
and received credit for it on January Sth. 

The foregoing wasall the testimony introduced or offered bearing 
upon the exceptions fo the charge of the court; and thereupon the 
court charged the jury as follows, to wit: 
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GENTLEMEN OF THE JURY: 


You have t-o suits here to consider, that instituted by the plain- 

tiff, who claims a balance of the purchase- -money on the sale of the 

distillery, fixtures, and machinery, and he claims a balance — that 
sale of $5 

_ He claims some $1,500 or $1,700 on the sale of the personalty in 

as not having been paid. He admits a credit of $3,103 as 

been paid. This is his claim on his branch of the 


‘The counter-claim set up by the defendant is a separate and 
| at oe of the law, and”he claims $9,000 as dam- 
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ages resulting to him from the injury to the trade-mark or the 
brand, as it is called, to the “ Darling whiskey.” 

That injury, he claims, has resulted from the fact that he received © 
musty whiskey under his contract with Darling, and thatit has in- 
jured that trade-mark or brand to that extent; that is his claim. 
You must take up one at a time. 

First, on the plaintiff's case: 

All the papers, the contract of sale, the deed, and the other papers 
introduced by the plaintiff and defendant, show that there is or was 
a balance of $5,636 due the plaintiff on that sale of the real estate, 
the distillery, and fixtures. Those contracts introduced and the deed 
introduced do not, it is the duty of the court to instruct you, and 
the court does, and tells you they do not, include the personal prop- 
erty, but that the personal property —sold by a separate bill of sale 
and separate transaction, and you must determine from the evi- 

dence of the amount that personal property was used for. 
86 The defendant sets up a receipt, with an itemized bill, show- 

ing that it was sold for $1,079.60. The plaintiff produces an 
itemized bill and says that the personality — sold separately from the 
reality, amounting to same $1,700, but the court makes it some- 
where near $1,500. It is for you to determine from the evidence 
which is correct—what was the amount of personal property sold 
and for what price. 

The defendant, as I have stated, produced this receipt of Mr. 
Darling’s on the back of that itemized bill showing $1,079.60 as the 
price of that personality. That itemized bill is prima facie evidence 
of the correctuess of the sale of the personal property, and the burden 
is on Mr. Darling tu show clearly to your satisfaction that this is 
not correct. If he has satisfied you that the personal property 
umounting to more than that you must give him what that personal 
property amounts to and in addition to the $5,636. 

In respect to this check that accompanied that bill of sale of the 
personal property the proof discloses that that check was handed 

to Mr. Darling at the time he receipted this bill for the per- 
87 sonal property, and that he thereupon endorsed in blank and 

handed it back to a member of the firm, Mr. Lewis Block, 
from whoin he received it; and the defendant now produces it, say- 
ing it has never been paid, and, in fact, it has not. If Mr. Darling 
turned it over to the man that drew it and the man handed it to 
him and he placed — back in his (Block’-) possessicn, that would 
not be a payment if he bad said four thousand times on the back 
of that paper that hehad received payment. As long as that check 
was returned to defendant that cannot be payment in the eve of the 
law, and is not a payment, so you have to start out now in the 
plaintiff’s case with two items of accounts; $5,636 is one item of the 
real estate, the balance of the purchase-money; then you have to 
give the plaintiff a credit for the amount of the personal property 
that you may find from the evidence—the price of the personal 
property as you may find from evidence. The court told you this 
receipt on the back of this itemized account of that personalty is 
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prima facie evidence of its correctness; but if you allow 

88 more than this $1,079.60 on the sale of the personalty you 
must do it on evidence that satisfies you of the incorrectness 

of this. If you find from the plaintiff's evidence that the defend- 
ants are to pay more for the personalty than the receipt here indi- 
cates on this check given for $1,079.60, you will allow him the 
excess. Then vou come now to what has been paid by the defend- 
anton that. You look at the evidence and ascertain how much 
has been paid. The plaintiff claims that there has been only $3,103 
paid to him on that account, when the defendants claim, and intro- 
duce their book-keeper and books and statement of accounts to show, 
that they have been paid $3,945.35. The defendant produces an 
itemized bill showing the credit heclaims. If you find those credits 
correct you are to allow him $3,945.35 as credited. In reference to 
the tax, if you find from the evidence of this tax being paid upon 
the whiskey that Darling was liable for it, of course he must be 
charged with payment of the tax. You look to the receipts and 
_ evidence upon that subject. $167.80 recites or purports to be 

89 the tax report Jan. 24, 1883. That was for the sale by Dar- 
ling to Block and Sons. Across the face—that is in red 
ink—* back taxes for 1880-1. You must look to the evidence to see 
whether this is a tax charg-able to the plaintiff, Darling, or to the 
defendant ortosome one else, orif charg-able to Whitehead, the firm, 
the owners of the property, or if it is not to be charged against 
Darling ; you must determine this. The court cannot tell you how 
the fact is; yon must determine. Whatever credits you do allow 
the defendants are to be deducted from two sums: $5,636, the bal- 
ance on the realty, and whatever you find to be the prices of the 
personal property. For the plaintiff you add those two sums to- 
gether, $5,636 and the amount of the personal property, and from 
that sum, say, due the plaintiff you deduct whatever credits you find 
the defendants have really paid. The balance is the amount due 
the plaintiff and on which you may in your discretion allow interest 
or not. Now, the defendant claims as counter-claim that he has 
been injured in respect to what is called the trade-mark or brand 
of this particular whiskey. There may be a property, 

90 anda valuable property in what is called a “ trade-mark ” or 
“brand” by which it is sold in the market. This may bea 
valuable property, such as the name of a newspaper. Take that of 
the Cincinnati Enquirer, for instance. The material on hand, 
presses, type, and paper which they use in the daily business of issu- 
ing a daily paper would not amount to more than a few thousand 
dollars, but the name of that paper—what is called its “ good 
will "—would be a very valuable property. It would sell for many 
thousand dollars more than the stock or material on hand. There 
_ is a special property, therefore, in what is called the name or good 
- will of an establishment. The defendant, in his counter-claim, 
uims tl Lge will has been seriously injured and damaged by a 
reach of the plaintiff’- contract in selling to him musty whiskey 
when he had a contract to use sound grain and materials and to sell 
jo whiskey that was musty. The proof introduced before you shows 
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that before the contract was entered into the defense had notice of 

musty whiskey being made and several items returned. 
91 Now, the court instructs you that you gave no damages on 

account of the depreciation of the whiskey itself. This has 
been passed upon by the court heretofore. The value of the whiskey 
which he agreed to furnish and the whiskey which he did furnish 
is not to be considered by you for a moment, because the defendant 
did not undertake or offer to return the whiskey when he discovered 
its deficient character. It is in proof before you ty Mr. Block, Sr., 
and by the plaintiff that the plaintiff offered as to all whiskey 
whatever in bonded warehouse that he offered to return and take 
back any musty whiskey. That is proved substantially by Block 
and Darling. The claim for damage is that that musty whiskey 
which Block received under his contract with Darling was sent 
out over the country and has injured his business—injured that 
particular brand of whiskey called the “ Darling whiskey ”— 
and interfering with his trade in that whiskey. This is his 
claim for damages. Now, there is but one other point. They 
state that that had several articles of that musty whiskey re- 

turned tothem. They fail to show the dates at which it was 
92 so returned ; they fail to show the time it was returned. There 

is but one witness that defines a date of the musty whiskey ; 
that is a witness by the name of Jos. Block. He says he purchased 
29 barrels of the make of 1881 that had been distilled and manu- 
factured by Mr. Darling and which he had purchased from Messrs. 
Block and & Sons; that he attempted to sell itand discovered it was 
musty and not salable. In early January, 1882, he returned it to 
Messrs. Block & Sons and they took the whiskey back. Now, that 
put Mr. Block and his sons on notice as to the character of that 
whiskey; they knew it was musty; therefore in respect to that one 
transaction they knew that there was musty whiskey in that property 
they were buying from Darling; they knew that before the purchase 
of the property and the trade-mark known as the Darling brand. 
Now, gentlemen, the court instructs you that if, with the knowledge 
of thezr being musty whiskey in this property purchased from Mr. 
Darling, brought to the notice and knowledge of them before they 

bought and made purchase of the good will or brand, as it 1s 
93 called, which they did not purchase until the 8th of March, 

1882—if they thereafter sent out that whiskey they had pre- 
vious notice was musty, they cannot hold Darling responsible for 
any injury that might result to the good name of that whiskey. 
They purchased it with the knowledge that there was musty whiskey 
there; they cannot purchase the brand any good wiil, and then send 
out whiskey they had previously owned as to which they had notice 
that there was musty whiskey in the lot and claim damages for in- 
jury to brand when it was their own whiskey sent out and the brand 
specially purchased. And so the court instructs, as it is the duty of 
the court to do under the evidence in this case, made a rule by the 
Supreme Court of the United States, that when the plaintiff cannot 
succeed under the evidence that he introduces and if he should 
succeed it would be the duty of the court to set aside the Verdict. 
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It is not my duty to tell you you ought to find a verdict for one 
or for the other. One thing in the way of defendants’ across- 
| action, it would be utterly impossible for I or for you to 
94 estimate a damage if he was so entitled. The law required 
men to say the exact damages. The law would require it to 
be shown that the good will was inquired by an exact estimate of 
how many barrels — sold, how many barrels were musty and sold, 
and to claim damages otherwise would be physically impossible 
and you or I to estimate what was the extent of his damages. | It is 
his duty to make it clear and satisfactory, so under ruling of the 
United States Supreme Court requires this court to tell you whether 
the case can succeed or not. It is the duty of this court to tell you 
that the defendant has not made out any case for damages. 
You will therefore retire to consider the verdict and return what 
you find to be the balance due to the plaintiff, allowing him interest 
er not as you may see proper. 


The defendants excepted to all and each part of the foregoing 
charge and instructions, and same was all the charge or instructions 
given by the court; and thereupon the jury returned their verdict 
as follows, to wit: 


95 A. W. DARLING ) 


v8. 
Evias Brock & Some} 


This day came again the plaintiff in person and by attorneys, 
came again the defendant in person and by attorneys, and came 
also again the following jury, to wit: 

Joseph McClintock, F. E. Earl, Robert Hemingrav, Jos. Rich, Jr., 
J. L. Brink, D. W. Maney, Ed. Brown, Owen Gains, Thos. J. Crouch, 
Philip Senior, R. S. Richardson, & Robert Rucker. 

The jury heard the evidence and arguments of counsel, and were 
hy the court instructed in the law of the case, and thereupon retired 
to their room to consider the case. Presently returning into the 
court, they presented the following verdict, viz: 


“We, the jury, find for the plaintiff in the sum Of thirty-nine 
hundred thirty-eight and ;4%; (3,958*°) dollars, with legal interest 
from Ma-ch 11th, 1882. 

F. E. EARL, Foreman.” 


And thereupon the court rendered its judgment as follows: 
It is therefore considered by the court that plaintiff have and re- 
cover of defendants the sum of thirty-nine hundred and 
96 thirty-eight and 4°, dollars ($3,938,4,°, ), with interest thereon, 
_at the rate of six per centum per annuum, from the 11th day 
of March, 1882, until paid, and their costs herein expended, to be 
taxed, per all of which they may have execution. 

And thereupon the defendants filed their grounds and moved the 
court for a new trial; which motion was, by the court, overruled ; to 
which ruling the defendants excepted and still except; and there- 
upon the defendants, on their motion, were granted until the 17 day 
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of January, 1887, to tender a bill of exceptions; and thereupon, on 
said day, the defendants tendered this their bill of exceptions and 
move that the same be signed, sealed, and made part of the record. 
And the court, on said motion, took time, and, on the 19th day of 
May, 1887, the same is signed, sealed, and made part of the record. 
HOWELL E. JACKSON, 
Circuit Judge. 


And on a day following, to wit, on the 2Uth day of. June, the fol- 
lowing bond was filed herein, viz: 


United States Circuit Court, District of Kentucky. 
97 AnprREw W. Darina, Plaintiff, 
Bond. 


Us, 
Exras- Brock & Sons, Defendants. 


Know all men by these presents that we, Elias Block & Sons, 
principal, and J. W. Freiberg, surety, are held and firmly bound 
unto Andrew W. Darling, the plaintiff herein, in the sum of fifteen 
thousand ($15,000) dollars, to be paid to the said Andrew W. Dar- 
ling, his assigns, executors, or administrators; to which payment, 
well and truly to be made, we bind ourselves and each of us, jointly 
and severally, and our and each of our heirs, executors, and admin- 
istrators, firmly by these presents. | 

Sealed with our seals and dated this 6th day of June, A. D. 1887. 

Whereas the above-named Elias Block and Sons have prosecuted 
a writ of error to the Supreme Court of the United States to reserve 
the judgment rendered in the above-entitled suit by the circuit 
court of the United States for the district of Kentucky, at Covington : 

Now, therefore, the consideration of this obligation is such that if 
the above-named Elias Block & Sons shall prosecute their said writ of 

errors to effect and answer all damages and costs if they shall 
98 fail to make good their plea, then this obligation shall be 
void ; otherwise the same shall be and remain in full force 


and virtue. 
ELIAS BLOCK & SONS. 
J. W. FREIBERG. 
Approved June 11, 1887. 
HOWELL E. JACKSON, 
Circuit Judge. 


Unirep States OF Seen S : 
. Ss. 
District of Kentucky, 


I, Joseph C. Finnell, clerk of the United States circuit court for 
the sixth circuit, district of Kentucky, do hereby certify that the 
foregoing uinety-eight pages (this included) contain a true and 
correct transcript of the record and proceeding in the case wherein 
Andrew W. Darling is plaintiff and Elias Block and Sons are de- 
fendants, as appears from the files and records of my office. 
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In testimony whereof I have hereunto 
Seal 6th CircuitCourt, subscribed my name and affixed the seal of 
Ky. Dis., U. S. of said court, at Covington, this 18th day of 
America. July, A. D. 1887. 
| JOS. C. FINNELL, 
ee | Clerk U. S. Circuit Court, Ky. Dist. 


| Endorsed on cover: Kentucky C.C. U.S. No. 299. Elias Block 
& Sons, plaintiffs in error, vs. Andrew W. Darling. Filed Novem- 


- ber 19, 1887. 
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In testinony whereof I have hereunto 
Seal 6th Circuit Court, subscribed my name and affixed the seal of 
Ky. Dis., U. S. of said court, at Covington, this 18th day of 
America. July, A. D. 1887. 
JOS. C. FINNELL, 
Cleri U. S. Cireuat Court, Ky. Dist. 


Endorsed on cover: Kentucky C.C. U.S No. 299. Elias Block 
& Sons, plaintiffs in error, vs. Andrew W. Darling. Filed Novem- 


ber 19, 1887. 


IN THE 


Supreme Court of the alnited States 
(ictober Term, 1890 
ELIAS BLOCK & SONS. 
PLAINTIFFS IN ERROR. . 
4 § 
* ANDREW W. DARLING. 


DEFENDANT IN ERROR 


No. 299. 


BRIEF FOR PLAINTIFFS IN ERROR. 


T. FF. HALLAM, 


oo Attorney. 
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IN THE 


Supreme Court of the alnited States 


October Term, 1890. 


ELIAS Bitock & SONS, 
Plaintiffs in Error, 
VS. No. 299. 


ANDREW W. DARLING, 
Defendant in Error. , 


BRIEF FOR PLAINTIFFS IN ERROR. 


STATEMENT OF CASE. 
ut The defendant in error sued, July 22, 1884, in the 
aia ra state court, to recover $5,636, money deposited with 
ae. ’ with plaintiffs in error, to be repaid on order, and 
. $1,508.37, the price of certain personalty set out in a 
bill of particulars, all subject to credits amounting to 
$3,103. 
‘ The cause was removed to the U. S. Circuit Court 
fe? for Kentucky, and, after sundry pleadings, issue was 
Poe BS joined, as follows: 
; r ist. There were credits greater than $3,103; 
2d. The alleged deposit was with fraudulent intent 
to cheat creditors ; 
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3d. That all was part of asingle transaction, whereiit 
defendant in error had sold to plaintiffs in error a dis- 
tillery, with brands, good-will, &c., and had represented 
and warranted that the product was of good reputation 
and was not musty in fact, nor regarded or known as 
musty: that this good reputation was a material in- 
ducement to the trade, but that the product in fact 
was musty and so reputed to be, and the purchase was 
therefore, worth $9,000 less than the contract price, for 
which sum, as a couuter-claim, the plaintiffs in error 
prayed judgment over. 


There was a jury trial and verdict and judgment, 
December 22, 1886, for defendant in error for $3,938.40, 
with interest from March 11, 1882, the charge as to the 
counter-claim being peremptory against the plaintifis 
in error. Motion and grounds for new trial were filed 
and overruled, and this writ of error taken. 

The questions involved were all raised by exceptions 
during the trial,and renewed in the grounds for new 
trial. 


SPECIFICATION OF ERRORS. 


The errors complained of are, per force, all embraced 
in the grounds for new trial. For convenience of con- 
sideration the first four of these may be grouped in two 
heads, viz: 

First. The judgment was excessive as to the principal 
awarded. 

Second. And as to the interest; 

For either excess the plaintiffs in érror were entitled 
to a new trial. | 

Third. The fifth and tenth grounds for new trial are 
substantially one, in imputing error to the court in so 
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charging as to mislead the jury into finding excessive 
interest. 

Fourth. The sixth, seventh, eighth and ninth relate 
to errors of the court, in so charging as to lead the jury 
into finding the excessive principal. 

Fifth. ‘The eleventh and twelfth allege error in 
charging the jury that a disputed fact in the case was 
proven against plaintifis in error. 

Sixth. The thirteenth and fourteenth grounds allege 
error in charging that without proof of exact damages 
in amount, plaintiffs could recover nothing on their 
counter-claim for damages for misrepresemtation, or 
breach of warranty, as to the good reputation of the 
trade-mark or name, which they bought in connection 
with the distillery of defendant in error and its product 
and business. 

Seventh. ‘The fifteenth imputes error in admitting in 
evidence alleged letters of plaintiffs in error, without 
other proof of their authenticity than the fact that 
defendant in error had received thém by mail. 

Eighth. The sixteenth (last) ground alleges error in 
rejecting testimony that a deposit, which defendant in 
error sought to recover, was made in fraud of his 
creditors. 


ARGUMENT. 


To make these assignments more specific: 

First. The original complaint (p. 3.) is upon a 
claim of $7,144.37, subject to a credit therein conceded 
of $3,103, not then itemized, but afterward itemized in 
areply (p. 26). On the trial the plaintiffs in error in- 
troduced “conceded receipts and drafts and orders of 
plaintiff, (below) paid by defendant” (below) which 
aggregate $3,127.49, and do not embrace $878 of the 
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items already pleaded against himself by the plaintiff 


below. ' 
To make this as plain as blackboard could, we pre- 
sent parallel tables, the one on the left being the 


credits admitted in the pleading, the other being those 
“conceded ”’ in testimony, somewhat changing the order 
in which the latter appear on the record, (p. 40.) in 
order that identical sums may appear opposite each 

other. 
$ 20. to Plaintiff. 
308, for Schwill. 


ene 


= 
aa 
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125, to Plaintiff . . $ 125, 
EOOO, « H. Spilian - - 1000, 
500, « Plaintiff - - 500. 
A 550. “ W. C. Darling. 
ay 300. “« Plaintiff - - : 300. 
mick 300. “ W. C. Darling - 300, 
a ; 392.20 F. A. Schmidt. 
Bra Protest. 2.09 
ok Plaintiff (p. 42.) 200.00 
As “ « 308.20 
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By adding to either column the items omitted in it, 
but embraced in the other, it is clear that defendant in 
error conceded $4,005.49 credit. Hence the verdict 
and judgment for the principal sum should in no event 
have been more than $3,138.88 inst:ad of $3,938.40. 

Being for $799.52 more than the complaining party. 
sought, after deducting the credits he confessed, the 
verdict was that unusual thing “contrary to law.” 

Second. It is equally clearly contrary to law as to the 
interest, and its excess is still more gross in that regard. 

The complaint, construed solely in favor of its 
pleader, is, in its largest item, for “‘money deposited,” 
and only to be “ paid to plaintiff on his order.” But al- 
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legation is wholly wanting as to any “order” or de- 
mand. ‘The cause of action was not ripe as to that de- 
posit when suit was brought, and, even treating the 
bringing of suit as an “order” on that deposit, it is in- 
conceivable how judgment could have gone, even by 
default, for two and a third years interest prior to that 
time; yet the judgment is for interest “from the 11th 
day of March, 1882,” though the suit was not filed till 
July 22, 1884. 

The money for the other items was also returned to 
reiain on deposit in like manner, (p. 40.) and the same 
law applies also to it. The total unwarranted interest 
thus adjudged is slight], over $1,000, if the principal 
claimed were correct. 

The declaration did not ask interest back of its filing; 
it simply prays for the balance of principal “with in- 
terest,’’ and it cannot be construed to mean any other 
than future interest. 

Third. The court submitted to the jury the /aw as to 
when the interest should begin under this state of 
pleading, saying, (p. 44.) “you may in your discretion 
allow interest or not,” and (p. 46.) ‘allowing him in- 
terest or not, aS you may see proper’’—in neither in- 
stance limiting them as to how far back they might 
calculate. 

The jury availed themselves of this large liberty, and 
allowed interest from March 11, 1882, possibly with 
some eccentric financial notion that deposits ought to 
bear interest, but that there ought to be three days of 
grace after deposit made, before interest should run. 

I can conceive of no other theory for the date of 


March 11. 
Fourth. The court wholly departed from the pleading 
in charging that the plaiutiff below, “claims a balance 
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of the purchase-money on the sale of the distillery, 
fixtures and machinery, and he claims a balance—that 
sale, of $5,636.” Throughout the charge this is reiter- 
ated, when in fact the claim was on a deposit of that 
much money. This sum, the court said, must be al- 
lowed, and “you must give him what that personal 
property amounts to and in addition to the $5,636.” 
Moreover it is charged that ‘these contracts introduced 
and the deeds introduced, do not include th: personal 
property,’ yet the contract of sale (p. 37.) expressly in- 
cludes with the realty, machinery etc., “the distillery 
business and all and every the property and rights 
connected with and incident and belonging to the same. 

The court further charged that the plaintiff below 
says, ‘that the personalty sold separately from the 
realty, amounting to some $1,700,” (though the exact 
amount claimed for it was $1,508.37,) and then adds, 
“but the court makes it somewhere near $1500.”’ 

The items composing the bill of sale, as exhibited in 
the paper with the declaration, are precisely the same 
as those in the original paper (p. 39), the difference is 
in the prices. The original paper was signed by the 
plaintiff below contemporaneously with its execution, 
and the only provision for any variation then made was 
that “the written statement as to guantities shall be 
subject to all correction for errors, whenever written, 
four months from the date hereof,’ but the “said 
prices’’ were to remain fixed. 

It is true that there was oral testimony (p. 40) that 
the prices were simultaneously “or previously agreed as 
in plaintiff's pleadings set forth instead of as set forth 
in said bill of sale.” If “previously’”’ agreed, of course 
the previous agreement was superseded at the actual 
conclusion of the transaction, and the alternative is al- 
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ways against him who speaks for himself in the alter- 
native. 

But in pleading (p. 15) the plaintiff below says, “the 
values thereof and the prices to be paid therefor was 
not ascertained and agreed upon until afterwards ”"—an 
allegation contradicted by the writing and not at- 
tempted to be sustained by any species of testimony. 

The instruction should have been peremptory for de- 
fendant below on that point, but was practically per- 
einptory for the other side; that is to say, the Court 
said (p. 44) “if you find from the p/aintiff’s evidence 
that the defendants are to pay more for the personalty 
than the receipt here indicates on this check given for 
$1,079.60, you will allow him the excess.”’ 

These errors of judge and jury added yet $400 more 
to the wrongful principal and $50 to the premature 
interest. 

Fifth. The issues are strong and distinct as to 
whether plaintiffs in error knew of the mustiness of 
the whisky, which had been sent out and was affecting 
the value of the “Darling” brand. That the whisky 
was musty is proven without contradiction; and there 
was testimony conducing to prove that this could not 
have been discovered by or known to any one but the 
manufacturer before the distillery sale (p. 34-5)—and 
there was a written warranty that said whisky should 
be “same as heretofore made” and “not musty,” 
(p. 35). 

The trial court charged that if the plaintiffs in error, 
when they purchased, knew there was musty whisky at 
large, infecting the reputation of the brand, they could 
not hold the defendant in error responsible—which is 
sound as abstract law, but touches no pleading in this 
case, nor any testimony. But that error was slight 
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compared with the error of saying (p. 45) “They pur- 
chased it with the knowledge that there was musty 
whisky there;” ‘they knew that there was musty 
whisky in that property they were buying from Dar- 
ling.” In refering to the testimony of a witness 
whom the court calls “Jos. Block,” but who we must 
suppose to have been Joseph Back (p. 42), who bought 
(he does not say when) some of the whisky made in 
1881, the court said: “In early January, 1882, he re- 
turned it to Messrs. Block & Sons., and they took the 
whisky back. Now that put Mr. Block and his sons 
on notice as to the character of that whisky; they knew 
it was musty.” 

This was a signal error as to Back’s testimony. His 
testimony is, simply, that he “found the same musty 
and returned same to defendants and received credit for 
it on January 8th,’—and not one word as to the year. 

It may be argued that the mention of “the manu- 
facture of 1881” justifies a deduction or inference that 
the return of it on “January 8th’’ meant January 8, 
1882. Possibly so—for a jury, but not for a court. 
But in the case of whisky it would be a strained infer- 
ence for a jury, whisky being almost never taken out 
of bond and put on sale at less than a year old. Be- 
sides, in this case there was testimony, uncontradicted, 
that mustiness could not be detected “until said 
whisky was a summer old.” 

Doubtless the witness said “January 8th” just as he 
might have said “4th of July” or “Christmas;” the 
court supplied the year and arrested inference from the 
jury. 

Sixth. There was testimony, not objected to nor re- 
butted, that the value of the purchase was impaired 
$10,450 by the evil reputation given by Darling to 


his brand just before the sale aud not yet developed. 
The court took this, also, wholly from the jury, say- 
ing :— 

“One thing in the way of defendant's cross action, it 
would be utterly impossible for I or you to estimate a 
damage if he was so entitled. The law required men 
to say the exact damages. The law would require it 
to be shown that the good will was injured by an exact 
estimate of how many barrels—sold, how many barrels 
were musty and sold, and to claim damages otherwise 
would be physically impossible, and you or I to esti- 
mate what-was the extent of his damages. It is his 
duty to make it clear and satisfactory, so under ruling 
of the United States Supreme Court requires this court 
to tell you whether the case can succeed or not. It is 
the duty of this court to tell you that the defendant 
has not made out any case for damages.”’ 

We respectfully submit that, that is not the law on 
the subject of sale of good-will, trade-mark, established 
reputation or business. If it were, character in busi- 
ness would be of no value. 

The return of commodity does not heal damaged 
reputation; it only places back in the hands of him 
who has done the injury, the power to duplicate it by 
sending the same umwholesome goods abroad again. 

It may be, that on such secoud venture the goods 
might not return; but it might also be that the pur- 
chaser would say, “‘I do not know what is the matter 
with it, but I want no more of that brand, or of that 
man’s wares who deals in that sort.” 

Seventh. This assignment may be left as first stated. 

Eighth. It is difficult to perceive any distinction in 
principle or in authority between putting the title to 
realty out of one’s hands to defraud creditors and the 
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putting out of one’s hands his personalty or money 
with the same provident object. 

Finally. It may be cbjected that the exception to the 
charge is too broad in excepting to “all and each 
part.” But it is certified that this was done and un- 
doubtedly a litigant has the right to except to every 
sentence in a charge, whether in the disorderly style of 
continual interruption or in the more seemly of having 
it understood and allowed that each portion as it is 
brought to bear on each feature of the case is excepted 
to. 

We submit that no part of the charge is sound 1n its 
bearing on that feature of the case which it is designed 
to provide for. 

And if there were any health in it, there is yet error 
in suffering that excéssive verdict to stand. 


T. F.. HALLAM, 
kor Plaintiff in Error. 
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IN THE 


Supreme Court of the alnited States 


October Term, 1890. 


ELIAS BLOCK & SONS, 
PLAINTIFFS IN ERROR, 
ANDREW W. DARLING, 
DEFENDANT IN ERROR. 


No. 299. 


IN Error TO THE Crrceurr CourRT OF THE UNITED 


STATES FOR THE DISTRICT OF KENTUCKY. 


BRIEF FOR DEFENDANT IN ERROR. 


a ond 


ORRIN B. HALLAM, 


Attorney. 
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Supreme Court of the nited States 


October Term, 1890. 


s bie CK NX SONS, 
Plaintiffs in Error, f 
a’S. No. Zt 
ANDREW W. DARLING. 
Defendant in Erro~. 


IN ERROR TO THE Crircvcitr CouRT OF ‘THE UNITED 


STATES FOR THE DISTRICT OF KENTUCKY. 


BRIEF FOR DEFENDANT IN ERROR. 
MOTION TO DISMISS OR AFFIRM. 


The judgment appealed from was rendered Decem- 
ber 22, 1886, for $3,938.40, with interest at 6 per cent. 
from March 11, 1882; the interest to the date of judg- 
ment amounted to $1,123.67 which made the amount of 
the judgment $5,062.07, but the defendant in error, 
with the tacit assent of the plaintiffs in error, they 
“being present by counsel and not objecting,” (Tr., p. 
30) remitted $100 of this judgment, so that the “ matter 


in dispute” was thereby reduced below $5,000; and this 
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court has no jurisdiction of the writ of error, unless it 
considers as part of the matter in dispute the $9,000 
counter-claim. The jurisdiction depending on this 
counter-claim, there is presented to the court in sup- 
port of it, and in support of the position that the court 
below erred in peremptorily taking it from the jury, 
only a recital that the defendant Elias Block “gave”’ 
testimony: ‘conducing to prove that the tangible 
property was not of greater value than $10,000, with- 
out the good reputation of the A. W. Darling brand of 
whisky, and that the said alleged good reputation was a 
mfterial inducement to said purchase, and that same 
was impaired and destroyed by the using of musty and 
rotten grain ’’—(p. 34). 

This testimony, in the form it is stated in the bill of 
exceptions, appears to have been testimony given only 
by a single witness, and he the senior member of the 
complaining firm; and was preceded and followed by 
uncontradicted testimony that the whisky was made 
principally from grain furnished by the plaintiffs in 
error, and that-they had never offered to return any 
musty whisky. Under these circumstances the question 
seems to be one of that class denominated by this court 
in Rule 6, Section 5, as ‘so frivolous as not to need 
further argument” and the defendant in error entitled 
to an affrmance under that section. 


ARGUMENT. 


But, if the court should be of the opinion that it has 
jurisdiction, and that. the counter-claim is entitled to 
serious consideration, the following suggestions are sub- 
mitted on behalf of defendant in error, in response to 
the specification of errors filed by his adversary. 
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The first and second specifications are that (not the 
verdict, but) the judgment is excessive. To meet this 
as to the principal it is sufficient to say that this court 
will not, since the judgment follows precisely the ver- 
dict, go into an investigation of the evidence to 
ascertain whether it was too much or too little. 

“With the charge of the court to the jury upon 
inere matters of fact, and with its commentaries upon 
the weight of evidence, this court has nothing to do.” 

Carver vs. Jackson, 4 Pet., 1. 

‘Courts of error have nothing to do with the verdict 
of the jury, except to ascertain, if they ‘can, whether 
linproper evidence was admitted to the jury, or whether 
the jury was misdirected by the presiding judge.”’ 

First Unitarian Soc. vs. Faulkner e¢ a/.,91 U. S. 
415. | 

And as to the interest, there was no motion in the 
court below to correct the error, if any, in that particu- 
lar. I take issue with opposing counsel's proposition 
that the plaintiffs prayer for interest, “cannot be con- 
strued to mean any other than future interest.” The 
account, filed as part of his petition, bore date in 1882, 
and a reasonable construction of his prayer would be 
that he wanted interest from such time, in that year, as 
the proof showed the account to have matured. Surely 
any lack of formality or certainty was cured by the 
verdict. If it were otherwise, and the interest began 
at an earlier date than authorized by the record, it was 
a mere clerical misprision, which cannot be reviewed 
until motion (not for a new trial, but) to amend the 
judgment is made and denied. ‘A misprision of the 
clerk shall not be ground for an appeal, until the same 
shall have been presented to and acted upon in the 


Circuit court,” Avatucky Civil Code of Practice, Section 
5106. 

It is a clerical misprision to render judgment tor too 

much interest or for matters not claimed in the petition. 
Wilson vs. Barnes, 13 B. M., (Ky.) 332. 
Clark vs, Finnell, 16 /d., 334. 
Johnson vs. Bank of Ky., 2 I ' 

Besides, the plaintiffs in error’s claim that the prin- 
cipal part of the defendant in error’s claim was a “de- 
posit,’ and not subject to interest until after a demand, 
is uot a sound oue. It is true that the original petition 
took that ground, but the subsequent pleadings took a 
very wide range, and, taken together, clearly show thatit 
was really a balance of purchase money; and the de 
feudant in error’s reply to the amended answer and 
counter-claim (p. 25) is in the nature of a common 
law new assignment, and alleges that the $5.930 was 
retained as an advance payment for “slop” to be fur- 
nished him, for cattle feed, by plaintiffs in error, which 
they refused afterwards to furnish; showing which, he 
was undoubtedly entitled to recover his money. with in- 
terest from the date of the original transaction. 

The third specification is that the court erred, in its 
charge to the jury that they might allow interest in 
their discretion. This, if erroneous at all, was rather 
more favorable to the debtors than the law allows. 
The contracts show that the transaction was a cash one. 
“When it is certain that money ought now to be paid, 
and ought to have been paid long since, the law, in 
general, implies conclusively that, for the delay in the 
payment of the money, the debtor promised tw pay 
legal interest." 3 Parsons on Contracts, 102. 

‘For goods sold for cash, interest begins from the 
date of the delivering of the goods. /did, 103. 
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There is also an unwritten rule, sometimes followed’ 
and well sanctioned by precedent, that in matters of 
account the allowing of interest is discretionary with 
the deciding tribunal, in view of all the facts. The 
plaintiffs in error cannot complain that they were given 
the benefit of this rule. 


But it may be as well at this point to insist, as I do, 
that the exceptions to the court’s charge are not suffi- 
cient to bring before this court for review, this or any 
other portion of the charge. 

This court's rule on that subject, established for more 
than a generation, is that no general exception to the 
whole of such charge shall be allowed. * * But the party 
excepting shall be required to state distinctly the 
several matters of law in such charge to which he ex- 
cepts, and those matters of law, and those only, shall 
be inserted in the bill of exceptions and allowed by the 
court.”” The only exception to the charge is found on 
page 46 of the printed transcript. “The defendants 
excepted to all and each part of the foregoing charge 
and instructions,” and it is substantially admitted by 
plaintiffs in error, thdt this exception was stated in that 
form at the conclusion of the charge. It is a mathe- 
matical axiom that the whole is equal to the sum of all 
its parts. There can be no conflict between true 
sciences; law and mathematics must harmonize; and, 
therefore, an exception to all and each part is no more 
than a general exception to all; there is no attempt to 
state distinctly, or even generally, the several matters 
of law excepted to. 

«The exception should be strictly confined to a mis- 
statement of law, and, by being made known at the 
moment, would often enable the court to correct an 
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erroneous expression so as to explain or qualify it &c,.” 
Carver vs. Jackson, supra. 
Ex parle Crane, 5 Pet., 190. 
Stimpson vs. Westchester R. R., 3 How., 553. 


. “When the charge of the judge to the jury is of a 
character to mislead the jury, the error is one of law, 
and. may be corrected by an appellate court; but in 
every such case the part of the charge to which the ex- 
ception is addressed ought to be distinctly pointed out; 
unless that be done, the exception cannot be sustained 
as a ground for reversing the judgment, as that can 
only be done for. error of law.”’ 


Railroad Co. vs. Varnell, 98 U.S., 485. 


In First Unitarian Soc.-vs. Faulkner ef al, supra, it 
was held that an exception, addressed to nearly a page 
of the remarks of the judge, without any attempt to 
specify any particular paragraph or passage as the sub- 
ject of complaint, was not sufficient, and that instructions 
are not to be regarded as the subject of error, on 
account of omissions not pointed out by the excepting 


party. 


The fourth specification includes four errors in the 
charge, alleged in the 6th, 7th, 8th and 9th grounds for 
new trial. Of these, the 6th complains of the court’s 
describing the $5,636 asa balance due on the sale of 
the real estate, distillery, fixtures, &c. As_I have 
shown before, this seems to have been the exact fact, 
whatever device may have been .agreed on to change 
appearances. In truth it is only claimed in that regard, 
by plaintiffs in error, that there was a nominal paying 
over and immediate return of the money; as to the 7th 
ground .it, is sufficient to say that the words, “the dis- 
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tillery business, and all and every the prfoperty and 
rights connected with and incident and belonging to 
the same,’’ are entirely too vague to carry with it the 
mules, carts, sacks, coal, &c.; especially when coupled 
with a description of said property and rights as good- 
will, brands, trade-marks, &c, and an admission by the 
plaintiffs in error that they claimed the personalty, not 
under the deed, but under a separate bill of sale. 

In the 8th ground it iscomplained that the court told the 
jury that it (the court,) made the amount of the per- 
sonalty near $1,500. I do not so construe the court’s 
charge on that point. Its exact language (p. 43) is, 
‘The defendant sets up a receipt, with an itemized bill, 
showing that it was sold for $1,079.60. The plaintiff 
produces an itemized bill and says that the personalty 
sold separately from the realty amounting to some 
$1,700, but the court makes it somewhere near $1,500. 
[It is for you to determine from the evidence,” &c. 
Due allowances should be made for mistakes by steno- 
graphers, transcribers and printers, but is evident that 
the court only meant that the plaintiff's itemized bill, 
it made somewhere near $1,500; the pleaded amount 
by items being $1,508.37. The court cannot reason- 
ably be considered to have told the jury that it found 
a certain fact or amount to be true, but that it was the 
province of the jury to find otherwise. 

The ninth ground for new trial, with the argument on 
that branch of the 4th specification of error, substanti- 
ally complains that the court restricted the jury to the 
consideration of ‘ plaintiff's evidence’’ in determining 
whether the defendants were to pay more than the 
prices stipulated ; this would seem to be an error too 
gross even toa be committed by a justice of the peace, 
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But an inspection of the bill of exceptions shows that 
the defendants introduced no evidence, on this point, 
but the bill of sale; and that the plaintiff introduced 
evidence conducing to show that the prices were differ- 
ent; and, thereupon, the court very properly told the 
jury that the bill of sale and accompanying receipt 
made a prima facte case against the plaintiff, and that 
they must, so find, unless by evidence in his behalf, 
which was the only evidence a/iunde, he showed that 
this did not set forth the true contract or prices. 


The fifth specification is immaterial, though the part 
of the charge therein complained of tallies substantially 
with the evidence. It was merely explanatory of the 
reasons the court had for taking the counter-claim away 
from the jury, and the two items of evidence com- 
plained of never went to the jury at all, but the 
branches fell with the tree. 


And the same may be said of the sixth specification. 
It may be added, however, that what the court said as to 
“exact damages’ is not to be construed as meaning 
the exact amount, but the exact manner in which the 
purchasers were injured; as, for instance, by a falling off 
of trade. 

And, further, that the defendant in error, in his last 
pleading (p. 25-6), explicitly denied that he made any 
representation or warranty, either as to the character 
or reputation of his whisky, and there is no proof 
“conducing to show” that he did, either in his deed 
or elsewhere. The proof on behalf of plaintiffs in 
error, as we have seen, conduced only to show that the 
good reputation existed, and if impaired, it was their own 
fault. Like the Irish emigrant who left home with a 


’ 


good character, but lost it on the ship, these parties 
seem to have bought a good reputation, and lost it as a 
result of there own furnishing of musty grain. 


The seventh specification, the counsel for plaintiffs 
in error declines to argue—and with credit to himself. 
The bill of exceptions shows that the letters, while not 
very material, were received ‘from defendants,’ which 
sufficiently establishes their genuineness. 


In the eighth, it is contended that the court should 
have admitted offered evidence to show that the $5,636 
was left on deposit so as to defraud creditors. In a case 
like this such evidence was not competent, for the 
record shows that it was really a balance of purchase 
money and not a deposit at all. It may be that an ori- 
ginal transfer of personalty or money, as well as realty, 
for such purpose, would leave neither party in a con- 
dition to enforce any claim against the other; but, if so» 
that proposition follows the action at every stage, and 
neither party would be entitled to a reversal any more 
than to original relief. 


And, as to these last two specifications, it seems proper 
to add that Section 335 of the Kentucky Civil Code re- 
quires; “If the exception be to a decision admitting or 
excluding testimony, so much of the evidence as is 
necessary to explain the exception shall be stated.” 
This must appear from the bill itself, and in this case 
it does not. It only shows (p. 42), “The foregoing 
testimony was all the testimony introduced or offered, 
bearing upon the exceptions to the charge of the 
court ’—not upon the decision admitting or excluding 
testimony. 
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it is so apparent that the plaintiffs in error, through- 
out the whole case, have been endeavoring, on the 
slightest pretext, to throw obstacles in the way of their 
less pecunious creditor's w# collecting a just debt, that 
the court will be. justified in holding that the writ of 
error was sued out merely for delay, and in affirming 
the judgment with damages. 
ORRIN B. HALLAM, 
Attorney for Defendant in Error. 
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IN THE 


Supreme Court of the United States. 


OcToBER ‘TERM, 1890. 


No. 330. 


HORACE E. MULLAN, Appellant, 
v8. 


THE UNITED STATES. 


APPEAL FROM THE COURT OF CLAIMS, 


BRIEF FOR THE APPELLANT. 


This is a suit brought by Horace E. Mullan to recover 


judgment against the United States for the sum of $4,361.- 


53, the amount of pay alleged to be wrongfully and illegal- 
ly witheld from him as a commander in the Navy of the 
United States, from the @th day of July, 1883, to the Ist 
day of June, 1885. , 

The Court of Claims on the 3d day of January, 1888 
adjudged, ordered and decreed that the petition of the 
claimant be dismissed. And thereupon the claimant, by 
his attorneys, made application and gave notice of an ap- 
peal to this court which was allowed on the 24th day of 
January, 1888. 
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ERROR ASSIGNED. 


It was error in the court below to dismiss claimant’s 
petition. 


ARGUMENT. 


Upon the facts as found by the Court of Claims, we sub- 
mit that the claimant did not have a fair and impartial 
trial; that he had no day in court because in legal con- 
templation there was no court, and that the sentence of 
the so-called court dismissing him from the naval service 
was, to all intents and purposesa nullity. If the court was 
so organized as to be illegal it did not acquire jurisdiction 
ofthe person of the accused, or, of the subject-matter, 
There must be jurisdiction to hear and determine the 
cause and to pronounce sentence. Before there can be a 
judgment there must be a legally constituted court and 
that court must have jurisdiction of the subject-matter as 
well as of the person or the proceedings will be coram non 
judice in all places and under all circumstances. Every 
act of a court beyond its jurisdiction is null and void. 

Ex parte Alvin R. Reed, 100 U. 8. 13. 
In Runkle’s case, decided in. May, 1887, this court 


through Chief Justice Waite said: “A court-martial organ- 
ized under the laws of the United States is a court of 
special and limited jurisdiction. It is called into existence 
for a special purpose and to perform a particular duty. * 
To give effectto its sentences it must appear affirmatively 
and unequivocally that the court wag legally constituted ; 
that it had jurisdiction; that all the statutory regulations 
governing its proceedings had been complied with and 
that its sentence was conformable to law. * * * There 
are no presumptions in its favor so far as these matters are 
concerned.” 


In Wales vs. Whitney, 114 U. 8. 564, Mr. Justice Miller, 


in delivering the opinion of the court said: 
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“In thus deciding we are not leaving the appellant 
without remedy if his counsel are right in believing the 
court-martial has no jurisdiction of the offence of which he 
is charged. He can make that objection to that court be- 
fore trial. He can make it before judgment, after alk the 
facts are before that court. He can make it before the re- 
viewing tribunal. If that court finds him guilty and im- 
poses imprisonment as a part of a sentence, he can then have 
a writ to relieve him of that imprisonment. If he should 
be deprived of office, he can sue for his pay and have the 
question of the jurisdiction of the court which made such 
an order inquired into in that suit.” 


We propose to inquire into the jurisdiction of the so- 
called court-martial which undertook to dismiss the appel- 
lant from the naval service. 


The fifth section of the Army Appropriation act of July 
13, 1866, (14 Stats. at Large, 92,) provides that— 

“No officer in the military or naval service shall, in 
time of peace, be dismissed from the service, except upon, 
and in pursuance of, the sentence of a court-martial to 
that effect or in commutation thereof.” 


Article 39, section 1624 R. S., 283, reads as follows: 


“A general court-martial shall consist of not more than 
thirteen nor less than five commissioned officers; and as 
many officers, not exceeding thirteen, as can be convened 
without injury to the service shall be summoned on every 
such court. But in no case where it can be avoided without 
injury tothe service shall more than one-half, exclusive of the 
president, be junior to the office y to be tried. The senior offi- 
cer shall always preside, and the others shall take place 
according to their rank.” 

The record in this case shows that the claimant was tried 
by a court consisting of seven members, five of whom were 
his juniors in rank. It shows that a legal court consisting 
of not less than five commissioned officers, more than one- 
half of whom, exclusive of the president, were senior to 


the accused, could have been convened without injury to 
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the service, and the illegal court which was convened could 
have been avoided without injury to the service. Itshows 
that at the time of the organization of the said court there 
were twelve naval officers superior in rank to the claimant 
on waiting orders in the city of Washington, D.C. It 
shows that Medical Inspector Stephen D. Kennedy, of the 
navy, was tried in November, 1883, on board the Hartford, 
at Panama, by a court composed of two commodores, two 
captains, one medical director, one medical inspector, and 
one commander. ‘That all these officers were detailed for 
that special duty by the Navy Department, and were di- 
rected to proceed from the city of New York to Panama: 
this detail being deemed necessary by the Department in 
view of the fact, of which it was informed by Rear-Admiral 
Hughes, that there were not in the squadron under his 
command the requisite number of officers of sufficient rank 
to organize a court-martial for the trial of Medical In- 


spector Kennedy. As a part of the history of the times, of 


which the court will take judicial notice, we invite attention 
to a letter addressed by the Secretary of the Navy to Sen- 
ator Rollins, a member of the Senate Naval Committee, 
bearing date February 11, 1883, just prior to the organ- 
ization of the court in question. In that letter the Secre- 
tary said: 

“In anv event, it is to be hoped that there will be no 
repeal of any reformatory legislation of last year. It was 
wisely decided that the navy should not be enlarged by the 
addition of a single new officer beyond 2,208 then in the 
service. ‘There are to-day many more naval officers, old 
and young, than there is employment for, and the pressure 
for shore duty is almost unendurable.” 

If on the 11th of February, 1883; there were many more 
naval officers, old and young, than there was employment 
for, what had become of them a few weeks afterwards 
when this naval court was convened? Could not the 
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Secretary have avoided an illegal court and relieved him- 
self from that pressure, which was almost unendurable, by 
detailing more senior officers to go along with the two 
whom he sent to China? We submit that this evidence, 
coming from the head of the navy, taken in connection 
with the admitted facts to be found in the record, shows 
conclusively that the illegal court of which we complain 
could have been avoided without injury to the service. 

The court below was of opinion that full discretionary 
power was vested in Rear-Admiral Crosby in the selection 
of the members of the court-martial and based its decision 
upon $1438 of the Orders, Regulations, and Instructions 
for the administration of law and justice in the United 
States Navy, and upon the decision of this court in Mar. 
tin vs. Mott, 12 Wheaton, 19. We submit that in this 
view the Court of Claims has fallen into error. ° 

We deny that any official is vested with discretion, in 
convening a court-martial, to so constitute that court as to 
make it consist of a majority of juniors to the officer to be 
tried. If the mere volition of the officer convening the 
court is to be conclusive, it is in the power of such officer 
to deprive the accused of a fair and impartial trial and 
thus, under cover of discretion, the door is opened for 
malice or jealousy to work a grievous wrong for which 
there is no remedy. We insist that the law in this respect 
is mandatory. It is a well-settled principle that “where a 
law is plain and unambiguous, whether it is expressed in 
general or limited terms, the Legislature should be under- 
stood to mean what they have plainly expressed, and con. 
sequently no room is left for construction.” 

Is not this law plain and unambiguous in its terms? 
Have not the Legislature plainly expressed their meaning? 
The second clause of article 39, section 1624 of the statute 
declares: “ Butin no case, where it can be avoided without 
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injury to the service, shall more than one-half, exclusive of the 
president, be junior to the officer to be tried.” The court will 
observe the difference between the language here employed 
and the first clause of the same section, which defines the 
number of officers of which a court shall be composed. 
The maximum number is fixed at thirteen and the mini- 
mum at five; and as many officers not exceeding thirteen 
as can be convened without injury to the service shall be 
summoned. Here there is room for the exercise of discre- 
tion, so far as the number to be selected between five and 
thirteen is concerned. The rank, however, is fixed by lan- 
guage much more restrictive and imperative. ‘ But in no 
case shall more than one-half, exclusive of the president, 
be junior to the officer to be tried,” &e. In other words, 
an officer shall not be tried by other officers inferior in 
rank, “ where it can be avoided;” that is to say, the trial 
of a superior officer by a court composed of inferior offi- 
cers must “be avoided” if it is possible. It is not a mere 
question of convenience or inconvenience, but whether the 
detail of officers junior in rank to the accused could have 
been avoided. It is unnecessary to remind the court of 
the doctrine, which is as old as the law itself, that “ where 
public interests and rights are concerned, or where third 
persons have a claim de jure, the law is mandatory.” What 
greater interest or more valuable right could the public ’ 
possibly have at stake than the fair and impartial admin- 
istration of justice in the courts? What higher claim 
could the accused possibly assert than the right to be tried 
by his peers, a right hitherto accorded to the meanest 


criminal in the land ? ® 3 
What a mockery of justice to subject the accused to trial 

by seven officers, five of whom would be directly benefitted 

by finding a verdict of guilty and pronouncing a sentence 

of dismissal? The law interposes its shield, and says this 
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shall not be done if it can be avoided. And why? The 
ancient Plowden has said that “ the letter of the law is the 
body ; the sense and reason of the law is itssoul.” What 
is the sense and reason of this law? It is that Congress 
understood the wisdom of the prayer, ‘‘ Lead us not into 
temptation.” They knew very well that human nature is 
always and everywhere the same, whether clothed in purple 
or rags, or even a naval uniform. They knew that even 
navy officers could not be expected always to hold the 
scales of justice with an even hand when their own indi- 
vidual fortunes were to be advanced or retarded by the 
judgment to be rendered and the sentence to be pronounced. 
In enacting the law now under consideration, Congress 
intended to provide a safeguard against partiality, pre- 
judice, orbias. It intended to throw a shield around naval 
officers whose commissions are so often liable to be placed 
in the balance. It intended to recognize the principle which 
has been imbedded in our jurisprudence—civil, military, 
and naval—that every man is entitled to be tried by his peers. 
In all causes, civil and criminal, tried in the United States 
the jury is purged of all bias or prejudice by every means 
known to the Jaw. No appellate tribunal in this land 
would allow the verdict of a jury to stand for an hour 
when it appeared that the jury had been illegally empan- 
nelled, and that objection had been made to the illegality 
in due time and before goingto trial. In this and in every 
other civilized country it is not only illegal, but would be 
considered indecent, for a judge to preside at a trial in the 
result of which he had a direct interest. 

By reference to our naval laws and usages, it will be seen 
that whenever naval officers are to be promoted, an exam- 
ining board is composed of members all senior to the officer 
before them. In all commissions appointed in the Navy to 
investigate the fitness of officers for retention in the ser 
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vice it has ever been the practice, based on law and justice, 
to compose said commissions of seniors to the party to be 
examined. In the act of Congress approved July 22, 1861, 
“ An act to authorize the employment of volunteers to aid 
in enforcing the laws and protecting public property,” 
section 10 says: “ Provided, always, That no officer shall 
be eligible to sit on such board or commission whose rank 
or promotion would in any way be affected by its proceedings.” 
If the proposition for which we contend has been true 
heretofore, it should be especially recognized ata time like 
_the present, when promotions in the naval service are so 
much retarded and the temptation to create vacancies is 
so strong. 

Care should be taken now, more than at any past period 
of our naval history, that in organizing naval courts to try 
a naval officer for his commission, such officer should not 
be tried by his juniors, who would be promoted by his dis- 
missal. But we insist that nowhere, and at no time here- 
tofore, has it ever been decided that a trial of a naval 
officer by a court five-sevenths of whose members are his 
juniors is legal. So far as we are informed, the action 
taken in this case stands without a precedent or a parallel 
in our naval history. As to the question of the ramk of 
the officers composing tne court, we concede that the ap. 
pointing power has the discretion of limiting his selection 
to the grade of admiral, commodore, captain, commander, 
&c., depending upon the rank of the officer to be tried. If 
a captain is to be tried, he can limit the court to be com- 
posed of all admirals or all commodores; or if a commander 
is to be tried, he can limit the court to all captains. But 
we deny that he has the discretionary power to organize a 
court of juniors to try a senior. 

We submit that the court below has confounded the 
exercise of discretion in the selection of the number to 
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constitute a legal court with the mandate to be executed 
in the selection of the rank of the officers. The law is 


“mandatory that in no case (when it can be avoided with- 


out injury to the service) shall more than one-half, exclu- 
sive of the president, be junior. to the officer to be tried. 
In other words, the officer convening a court-martial is to 
see that all possible means and resources have been ex- 
hausted before he is authorized to select a majority of 
juniors to try a senior. Is there any allegation in this 
record that the selection of the members of the court, of 
whom more than one-half were the juniors of the accused, 
could not have been avoided? None whatever. Admiral 
Crosby, in his order convening the court, has not made 
that averment; and the fact is,that he could not have made 
it truthfully. Now, we insist that it should somewhere and 
by somebody be made first to affirmatively appear that it 
could not have been avoided, before the accused could be 
legally tried by a court composed of a majority of his ju- 
niors. If any such averment had been made at the trial 
or in the order convening the court, the record shows that 
the accused was ready to prove its falsity. The record 
shows that he protested against the organization of the 
court as contrary to law, usage and common justice, and 
had his protest entered before the trial commenced. ‘The 
record shows an averment on his part that a sufficient 
number of officers senior to himself could have been or- 
dered upon the court without injury to the service. It 
shows that he disputed the right of Admiral Crosby to 
convene for his trial a court of seven, consisting of two 
seniors and five juniors, and that his plea and protest were 
overruled. 7 

If Admiral Crosby had averred in his order that the 
illegal court which he summoned could not be avoided 
without injury to the service,this was certainly traversable 
matter, and the accused had a right to disprove it. We 
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have fallen upon evil times, indeed, if it be true that an 
admiral in the navy can, in his discretion, organize a court 
of juniors to try a commander who is their senior. The 
assumption that the mere discretion of Admiral Crosby in 
a matter affecting the official life of the accused cannot be 
questioned or traversed, but must be accepted as final and 
conclusive, is not only wholly unwarranted, but is in viola- 
tion of the plainest principles oi justice. Asa matter of 
law and right, the accused should have been permitted 
to show at the trial that the organization of a court com- 
posed of a majority of his juniors could have been avoided 
without injury to the service, The words “if 7 can be 
avoided” do not carry with them one particle of discretion. 
If a thing cannot be avoided, it is an existing fact, and 
does not admit of the exercise of discretion. The case 
of Martin vs. Mott, relied upon, is, we submit, entirely in- 
applicable. That was an action of replevin originally 
brought in the Supreme Court of New York by Mott, de- 
fendant in error, against Martin, the plaintiff in error 
Martin being a deputy marshal of the United States 
avowed and justified the taking of Mott’s goods by virtue 
of a warrant issued to the marshal of the district to collect 
a fine imposed on him by the judgment of a court-mar- 
tial, described as a general court-martial composed -of 
officers of the militia of the State of New York, in the 
service of the United States, (six in number and nam- 
ing them,) duly organized and convened by general 
orders issued pursuant to the act of Congress of February 
28, 1795, for the trial of those of the militia of the 
State of New York ordered into the service of the 
United States, in the third military district who had refused 
to rendezvous and enter into the service of the United 
States in obedience to the orders of the commander-in- 
chief of the State of New York, on the 4th and 29th of 
August, 1814, issued in compliance with the requisition 


1] 


of the President made in pursuance of the same act of 
Congress, and alleging that Mott, being a private in the 
militia, neglected and refused to rendezvous, and was 
regularly tried by the said general court-martial and duly 
convicted of said delinquency. The Supreme Court held 
that the avowry was good. 

The court will observe that the question among others 
before the Supreme Court was with reference solely to 
numbers constituting a legal military court for the trial of 
an offender, and did not relate to or touch the graver 
question of rank. Mott was not in the military or naval 
service of the United States, but a private of the militia of 
the State of New York. The case did not arise under any 
article of war or regulation of the navy, but under the act 
of Congress of February 28, 1795, in regard to the militia 
when called into the active service of the United ‘States. 
It decided nothing, except as to numbers, and then only as 
a custom of service, or, as the court expressed it, “the 
general usage of the military service, or what may not un- 
fitly be called the customary military law.” There was 
no allegation of illegality by virtue of the court being 
composed of a majority of Mott’s juniors, nor was any ob- 
jection to the composition of the court made at the time of 
trial. The objection afterwards raised was as to the number 
of officers constituting the court. The court was legal in 
form and in accordance with the requirements of military 
law, wherein the number to compose the same was within 
the discretion of the officer ordering it, provided it should 
not be composed of less than five nor more than thirteen. 
The Supreme Court held that as it was a legally-consti- 
tuted court, (though not composed of the highest number 
provided for by law,) the complainant had no Just cause of 
complaint. We repeat that the question of the rank of the 
officers, which never was a matter of discretion on the part 
of any officer convening a military or naval court, did not 
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arise in the case of Martin vs. Mott, and therefore the de- 
cision in that case can have no application to this. 

Section 143 of the Orders, Regulations, &c., of the Navy 
already referred to reads as follows: 

“It is to be understood however, that the limitation with 
reference both to the number and rank of the officers con- 
stituting the court, is discretionary with the appointing 
power, and that his decision thereupon is conclusive.” 

In regard to this, it is sufficient, we think, to say that 
the regulations made by the Navy Department, can have 
no binding force or effect whatever, and are mere brutum ful- 
men unless they are in accordance with constitutional and 
statute law. The Secretary of the Navy has no legislative 
power. He has no power to repeal or suspend or modify 
an act of Congress. A naval regulation not in accordance 
with law cannot be accepted as authority in a judicial pro- 
ceeding involving the correctness of the regulation itself. 


In F. M..Symond’s case, 120 U.S., 46, Mr. Justice Harlan, 
in delivering the opinion of the ccurt, said: 


“The authority of the Secretary to issue orders, regula- 
tions and instructions, with the approval of the President, 
in reference to matters connected with the naval establish- 
ment, is subject to the condition, necessarily implied, that 
they must be consistent with the statutes which have been 
enacted by Congress in reference to the navy. He may, 
with the approval -of the President, establish regulations in 
execution of, or supplemental to, but not in conflict with, the 
statutes defining his powers or conferring rights upon 
others. The contrary has never been held by this court.” 


In the second place, we submit that the defects in the 
composition of the court which have been pointed out 
have not been cured by the action of the President in 
approving its sentence of dismissal. If the court was 
illegal, and all its acts were legal nullities, the mere act of 
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approval by the President, of the record in such a case fails 
to clothe the court nune pro tune with jurisdiction, or to 
stamp its findings with legality. The ministerial act of 
the executive in approving the record of a naval court- 
martial thus illegally constituted is a nullity, and cannot 
give to the record any additional vitality or force whatever. 
We insist that the approval by the President, of the sentence 
of a court illegally constituted and without jurisdiction 
‘annot render that sentence valid. 

In Dynes vs. Hoover, 20 Howard, 65, the Supreme Court 
held that “if a court-martial has no jurisdiction over the 
subject-matter of the charge it has been convened to try, or 
shall inflict a punishment forbidden by the law, though its 
sentence shall be approved by tlie officers having a revisory 
power over it, civil courts may, on the action of a party 
aggrieved by it, inquire into the want of the court’s juris- 
diction.” 


[In McBlair’s case the Court of Claims, through Judge 
Weldon, said: 

“ While the President is made commander-in-chief by 
the Constitution, Congress has the right to legis!ate for the 
army, not impairing his efficiency as such commander-in- 
chief; and when a law is passed for the regulation of the 
army having that constitutional qualification, he becomes 
as to that law an executive officer and is limited in the 
discharge of his duty by the statute.” 


[In the third piace, we submit that the appointment of 
Francis M. Green, with the advice and consent of the Sen- 
ate, to fill the office held by the claimant, did not operate 
in law to supersede the latter, and that the claimant, by 
virtue of the appointment of the said Green, did not cease 
to be an officer in the Navy from and after the date of 
such appointment. We maintain that the President had no 
power to dismiss the claimant from the service by appoint- 
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ing another in his place, with the advice and consent of the 
Senate. Under the Constitution and laws the power of 
appointment to office is one thing; the power of removal 
from office is quite another thing. ‘The Constitution pro- 
vides that the President shall nominate, and, by and with 
the advice and consent of the Senate, shall appoint all 
officers of the United States whose appointments are not 
otherwise provided for, and which shall be established by 
law. But the constitution is silent with respect to the 
power of removal from office where the tenure is not fixed. 
In Ex parte Hennen, 13 Peters, 257, the Supreme Court 
say: “In the absence of all constitutional provision or 
statutory regulation, it would seem to be a sound and 
necessary rule to consider the power of removal as incident 
to the power of appointment.” But there is no absence of 
statutory regulation here. On the contrary, we find that 
Congress has, by the fifth section of the act of July 18, 
1866, provided in express terms that “no officer in the 
military or naval service shall in time of peace be dismissed 
from the service, except upon and in pursuance of the sen- 
tence of a court-martial to that effect, or in commutation 
thereof.” The power of the President to supersede Mullan 
by appointing Green, with the advice and consent of the 
Senate, can only be maintained upon the ground that the 
power of removal is an incident to the power of appoint- 
ment ; that inasmuch as the President, with the advice and 
consent of the Senate,appointed Mullan, the President, with 
the advice and consent of the Senate, may remove him by 
appointing another in his place. But the Supreme Court 
say this can only be done in the absence of constitutional 
provision or statutory regulation. And the Court of Claims 
in the case of Lyman B. Perkins vs. The United States 
speaking through the Chief Justice, uses the following 
Janguage: 
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“In curtailment of this implied power of removal, as 
incident to the power of appointment, section 1229 of the 
Revised Statutes provides that ‘no officer in the military 
and naval service shall in time of peace be dismissed from 
the service, except upon and in pursuance of the sentence 
of a court-martial to that effect, or in commutation thereof.’” 

Here, then, we have a decision of the Supreme Court that 
the power of removal can only be recognized as an incident 
to the power of appointment in the absence of constitutional 
provision or statutory regulation, and we havea decision 
of the Court of Claims that section 1229 of the Revised 
Statutes has been enacted as a statutory regulation in cur. 
tailment of this implied power of removal as incident to 
the power of appointment. Did Congress have the con- 
stitutional power to adopt this statutory regulation? We 
submit that it had. Section 8 of Article 1 of the Constitu- 
tion provides that Cougress shall have power to provide 
and maintain a navy and to make rules for the govern- 
ment and regulation of the land and naval forces. The 
fifth section of the act of July 13, 1866, is only one of many 
rules made by Congress for the government and regulation 
of the naval forces. The navy is the creature of Congress. 
It owes its creation and continued existence to the action 
of Congress. Congress has from time to time enacted rules 
for its regulation and government. Congress has instituted 
naval courts, defined offenses, and prescribed their punish- 
inent. Congress has established the different offices in the 
navy, has prescribed how those offices are to be filled and 
how they are to be vacated. Congress has undertaken to 
regulate the manner in which officers of the navy can be 
removed. In its wisdom and in the exercise of a constitu- 
tional grant which has never been questioned, Congress 
has seen fit to throw the mantle of its protection over the 
officers of the navy by providing that they shall not be 
dismissed from the service in time of peace except upon 
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- and in pursuance of the sentence of a court-martial to that 


effect. If, then, the act of 1866, be constitutional, it was 
violated in the case of Mullan, and the illegal action of 
the President cannot be cured by the advice and consent 
of the Senate, for the Constitution nowhere provides for 
any participation by the Senate in effecting the removal of 
a navy officer from his office. “The power of removal from 


oftice was a subject much disputed and upon which a great 
diversity of opinion was entertained in the early history 
of the Government. This related, however, to the power 
of the President to remove officers appointed with the con- 
currence of the Senate; and the great question was whether 
the removal was to be by the President alone or with the 
concurrence of the Senate, both constituting the power * 
* * but it was very early adopted as the practical con- 
struction of the Constitution that this power was vested in 
the President alone. And such would appear to have been 
the legislative construction of the Constitution.” (Hx parte 
Hennen, 13 Pet., 259.) 


If the Senate ever had the right to participate in removals 
from office, it must have derived that right from the Con- 
stitution; and if that be true, the right has existed since 
the adoption of the Constitution. It has been coeval with 
the existence of the Senate. Did the Senate surrender 
that right when it concurred in the passage of the act of 
1862? The seventeenth section of the act of July 17, 1862, 
provides that “ The President of the United States be and 
hereby is authorized and requested to dismiss and dis- 
charge from the military service, either in the army, navy 
and marine corps or volunteer force, any officer for any 
cause, which in his judgment, either renders such officer 
unsuitable for or whose dismission would promote the pub- 
lic service.” The effect of that section was to vest the sole 
power of removalin the President. Ifthe Senate supposed 
that it had the right to participate in removals from office, 
it clearly surrendered that right when iftonecurred in the 


Bett etc See ae ” - —_ 
: RELA Oe Bea Be BA IRE He cme» 


17 - 


passage of the act referred to. Did it intend to recover 
and recall that surrendered right, by the passage of the 
act of July 18, 1866? Did it intend to lay down a consti- 
tutional obligation in 1862, and take it up again in 1866 ? 

All experience has shown that the Senate has ever been 
too jealous of its constitutional prerogatives to surrender 
any one of them fora single moment, either in time of 
peace or in time of war. It is a matter of public history 
that the Senate of the United States never claimed the 
right to participate in removals from office until the politi- 
cal troubles which arose during the administration of Presi- 
dent Johnson. It was then for the first time that the 
right was asserted, and the reasons therefor were perfectly 
well understood. The Congress in both branches were 
determined, if possible, to prevent the President from 
removing certain incumbents from office. Accordingly, 
in March, 1867, they passed an act declaring that “ every 
person holding any civil office to which he has been or 
may hereafter be appointed by and with the advice and 
consent of the Senate, and who shall have become duly 
qualified to act therein, shall be entitled to hold such 
office during the term for which he was appointed, unless 
sooner removed by and with the advice and consent of 
the Senate, or by the appointment, with the like advice 
and consent, of a successor in his place, except as herein 
otherwise provided.” That act was repealed at a recent 
session of Congress with great unanimity. This is a signifi- 
‘ant circumstance toshow that the act was unconstitutional 
and void from the beginning, and that in the judgment of 
the Senate they never had the right to participate in re- 
movals from office. 

After the passage of the act of July 17, 1862, Congress, 
supposing perhaps that wrongs may have been committed 
under its provisio..* passed an act on March 3, 1865, (13 


18 


Stats., 489,) which provided that in cases where officers 
had been wrongfully and unjustly dismissed, they should 
have a hearing before a court-martial, and if said court 
should not award dismissal, the order of dismissal should 
be void. How void, if the Senate had already participated 
in the removal by giving its advice and consent to the 
nomination of another to fill the same place? This act of 
March 3, 1865, was worse than useless if it be true that 
notwithstanding its provisions an officer could be super- 
seded by the appointment of another with the concurrence 
of the Senate. 

It having been settled,as we think, that the Senate can- 
not participate in the removal of officers appointed with 
the advice and consent of the Senate, and that the power 
of removal is vested in the President alone in the absence 
of constitutional provision or statutory regulation, Con- 
gress thought proper on the 13th of July, 1866, to adopt a 
statutory regulation curtailing the power of the President 
and providing that no officer in the military or naval ser- 
vice shall, in time of peace, be dismissed from the service 
except upon and in pursuance of the sentence of a court- 
martial to that effect, or in commutation thereof. In view 
of that statute, could Congress have intended that an 
offense which would subject an officer to dismissal should 
be investigated by a court-martial before the President 
could dismiss, but that the President and Senate could 
jointly dismiss without any investigation of the alleged 
offense? Can it be true that the President is inhibited . 
from doing a possible wrong, but that he may be permitted 
to perpetrate it if the Senate will give its advice and con- 
sent? 

In the case of Blake vs. the United States, 103 U. S., 
227, followed in Keyes vs. the United States, 109 U.S, 
339, it was held that the President had power to supersede 
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or remove an officer of the army by the appointment of 
his successor with the advice and consent of the Senate. 
Mr. Justice Harlan, in delivering the opinion of the court, 
after quoting the 5th section of the actof July 13, 1866, says: 


“Two constructions may be placed upon the last clause 
of that section without doing violence to the words and 
giving them a literal interpertation, it may be construed 
to mean that, although the tenure of army and naval offi- 
cers is not fixed by the Constitution, they shall not in 
time of peace be dismissed from the service under any cir- 
cumstances, or for any cause or by any authority whatever, 
except in the pursuance of the sentence ofa court-martial to 
that effect or in commutation thereof. Or in view of the 
connection in which the clause appears—following, as it 
does, one in the same section repealing provisions touch- 
ing the dismissal of officers by the President alone, and to 
assignments by him of the command of troops, without 
regard to seniority of officers; it may be held to mean 
that, whereas under the Act of July 17, 1862, as well as 
before its passage, the President alone was authorized to 
dismiss an army or naval officer from the service for any 
cause which, in his judgment, either rendered such officer 
unsuitable for, or whose dismissal would promote the pub- 
lic service, he alone shall not thereafter in time of peace, 
exercise such power of dismissal except in pursuance of a 
court-martial sentence to that effect or in commutation 
thereof. Although this question is not free from difficulty, 
we are of opinion that the latter is the true construction 


of the Act.” 


We submit that there is a manifest distinction between 
the Blake case and that now under consideration. Alex- 
ander Gilmore was appointed post chaplain in the army 
from private life, vice Blake, resigned. In making the ap- 
pointment the President exercised his constitutional power 
which carried with it as the court held, the supersedure 
of Blake. But in the appointment of Mullan’s successor, 
the statutory system of promotion which has long been the 
subject of legislation, was carried out. An important part 
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of that system for the regulation of the tenure of the office 
of a naval officer is to be found in section 1229 of the Re- 
vised Statutes. The act of the President in nominating 
Mullan’s successor being expressly based on the supposed 
dismissal, when in point of law there was no dismissal was 
a nullity. 

The record in this case shows that Commander Mullan 
was dismissed, not by the nomination of Commander Green 
and his appointment with the advice and consent of the 
Senate, but by the approval by the President of the sen- 
tence of the so-called court. The record shows that the 
proceedings of the court reached the Secretary of the Navy 
on the 5th day of July, 1883; that on the 6th day of July, 
1883, the same was laid befors the President for lis action, 
and that Mullan was officially notified on the 6th day of 
July, 1883, of the President’s approval of the sentence of 
the court-martial dismissing him from the navy. It thus 
appears that Mullan was dismissed from the navy, not by 
the nomination of another and his appointment with the 
advice and consent of the Senate, but by the action of the 
President approving the sentence of an illegal court-mar- 
tial. That was the initial wrong. But for that wrong the 
name of Mr. Green would not have been sent to the Senate. 
The subsequent action of the President and the Senate was 
based upon the action of the President in approving the 
sentence of the illegal court-martial. If that action was 
illegal, the subsequent action based upon it was illegal also. 
If the foundation is overthrown, the superstructure must 
fall with it. 

The 5th amendment to the Constitution provides that 
no person “shall be deprived of life, liberty, or property 
without due process of law.” The commission of the com- 
plainant as commander in the Navy was his property. It 
was the only property he had. Can it be said that a pro- 
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ceeding had before an illegal court, by which he was de- 
prived of his property, was “due process of law” within 
the meaning of the Constitution? If he could be legally 
tried by a court consisting of a majority of juniors, why 
was it necessary for the Secretary to send out to China 
two seniors as members of the court? Why not order 
him to be tried by a court composed entirely of juniors? 
The presence of the two seniors afforded no security to 
the accused. They fulfilled no provision of law, and gave 
no legal character to the composition of the court. The 
fact remained that the accused was in the hands of his 
juniors and not of his peers. They controlled the action 
of the court, and they were the arbiters of his destiny: 
An able constitutional lawyer, who has been for many 
years and is now a member of tho Senate, when speaking 
of military courts, in open session, on the 16th of Decem- 
ber, 1882, said “the law under the Constitution has always 
provided that the trials shall be by an impartial tribunal— 
persons absolutely removed from any temptation of gain 
or loss in consequence of their verdict. They must be offi- 
cers above the grade and rank of the person on trial.” 

We invoke the benefit of that wise and salutary law in 
this case. 

Very respectfully, 
JOHN GOODE, 
Attorney for Appellant. 
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Supreme Court of the United States, 


OcToser ‘l'erm, 1890. 


Horace E. MULLAN ) 
US. ? 
Tue United Srares. § 


No. 330. 


APPEAL FROM THE COURT OF CLAIMS. 


BRIEF FOR THE UNITED STATES. 


THE COURT OF CLAIMS HAD NO JURISDICTION. 


If the claimant’s theory of his case is correct, namely, 
that Congress has regularly appropriated the money to 
pay his salary as a commander in the United States Navy 
for the whole period covered by this suit, it is not easy 
to see how the United States is in any default. It is some 
disbursing officer, if any body, who is in default, but not 
the Government of the United States, which has con- 
fessedly done all that it could do. | 

If the claimant had recovered judgment in the court 
below, and this court had affirmed that judgment, satis- 


faction could be had only through an appropriation which, 
after all, some officer of the Gevernment might refuse to 
-. carry out, so that the claimant is, on his own theory, just 
as well off now, with the money appropriated for him 
lying in the Treasury for his benefit, as he would be 
under another appropriation to carry out a judgnient of 
the Court of Claims. The former appropriation is just as 
controlling as the latter could be. 

The United States does not submit to suit in the Court 
of Claims in a case where it has made ample provision for | 
payment of a claimant’s demand. In such a case, if sat- { 
isfaction of the demand is not made, it is not the default 
of the United States but the default of some officer who : 
should be made to perform his legal duty by the writ of 
mandamus, at the suit of the United States, acting on the 
relation of the party aggrieved. 

That is the regular, appointed way to compel payment 
of a certain sum of money appropriated by Congress for 


the payment of a claim the amount and justice of which 
are recognized by Congress in making the appropriation. 
In such a case Congress has decided for itself both the 
justice and the amourt of the claim, and there is no dis- 
cretion left to anyone, and the duty to pay the money 
appropriated is. purely ministerial. This is well settled. ¥ 
Comm. v. Johnson, 2 Binn., 279. i 
© .<Apgar v. Trustees, 34 N. J. (Law), 308. H 
State v. Holliday, 3 Halst., 205. 
__ Nichols v. Comptroller, 4 Stew. & P., 157. : 


If. 
JURISDICTION OF THE COURT-MARTIAL. 


This court can not look into the expediency or pro- 
priety of the order constituting the court-martial without 
invading a discretion reposed elsewhere by Congress. 
Upon this point we have nothing to add to the opinion 
of the Court of Claims (pp. 7-9). 


III. 
THE CLAIMANT OUT OF THE NAVY IN ANY VIEW OF THE CASE. 


According to Finding VIII the President in Decem- 
ber, 1883, nominated to the Senate Lieut. Commander 
Francis M. Green to be a commander in the Navy from 
the 7th of July, 1883, vice Commanders T. H. Eastman, 
retired, and Horace E. Mullan, dismissed, and on Janu- 
ary 18, 1884, the Senate advised and consented to the 
appointment of Lieut. Commander Francis M. Green to 
be a commander in the Navy, and on January 23, 1884, 
the President commissioned him accordingly (p. 7). 

This action of the President and Senate seems to have 
removed Mullan from the service. ‘The cases of Blake v. 
United States (103 U.S. 227) and Keyes v. United States 
(109 U. 8. 236) settle that proposition, we apprehend. 

It is submitted that there does not appear to be error 
in the judgment. 


Wm. A. Maury, 
Assistant Attorney-General. 
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HORACE E. MULLAN VS. THE UNITED STATES. 1 


YT 1 | In the Court of Claims. 


Horace E. MuLitan 
v8. No. 14608. 
THe Unitep States. 


I.—FPetition. Filed June 3, 1885. 


Your petitioner, Horace E. Mullan, respectfully represents the fol- 
lowing state of facts constituting his claim against the United States : 

Ist. On the 8th day of February, 1875, he was duly appointed and 
commissioned a commander in the Navy of the United States, and 
as such commander he was entitled to pay at the rate of one hun- 
dred and ninety-one and two-thirds dollars per month. 

2d. That your petitioner claims he has ever since the said 8th 
day of February, 1875, remained and continued to be a commander 
in the United States Navy, and entitled to his said pay of one hun- 
dred and ninety-one and two-thirds dollars per month. 

3d. That the United States has paid your petitioner as such com- 
mander up to the 7th day of July, 1883, and from and since the said 
last-mentioned date has wrongfully and illegally withheld payment 

from him. 
2 4th. That such pay so illegally and wrongfully withheld 
from your petitioner amounts on the Ist of June, 1885, to the 
sum of four thousand three hundred and sixty-one and fifty-three 
one-hundredths dollars. 

5th. That such payment has been illegally withheld on the fol- 
lowing state of facts, to wit: 

On the 18th day of February, 1883, he was in command of the 
United States ship “Ashuelot” when the said ship was lost off the 
coast of China; that the loss of the ship was not due to any fault or 
negligence of your petitioner; that after the loss of said ship Rear 
Admiral Clitz, then commanding the Asiatic station, convened a 
naval court of inquiry to investigate and report the facts attending 
the loss of said ship; that upon the report of said court of inquiry 
Rear Admiral Clitz communicated to the Secretary of the Navy that 
he had not officers of the proper rank to organize a legally consti- 
tuted naval court martial, and that therefore a legal court was im- 
possible; that upon receipt of this communication from Rear Ad- 
miral Clitz the Secretary of the Navy detailed two captains senior in 
rank to your petitioner to proceed from the city of Washington to 
China; that these officers reached China and reported for duty to 
Rear Admiral Crosby, who had succeeded Rear Admiral Clitz; that 
thereupon Rear Admiral Crosby, in disregard of the law and the 
rights of your petitioner, issued an order conyening a court to be 
composed of the following officers: Captain William P. McCann, 
Captain Joseph N. Miller, Lieutenant Commander George D. B. Glid- 
den, Lieutenant Commander Edwin S. Houston, Lieutenant John J. 
Hunker, Lieutenant Seth M. Ackley, and Lieutenant Boutelle 
Noyes ; that the two first-named members of the court were senior 
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in rank to your petitioner and the other five were junior. By reason 

whereof your petitioner charges that said court was an illegal court 
and its sentence was a nullity. 

5) That the law regulating courts marfial in the navy will be 
found in the thirty-ninth article of section 1624 of the Re- 

vised Statutes, page 283, and is in the following words : 

“A general court martial shall consist of not more than thirteen 
nor less than five commissioned officers as members, and as many 
officers, not exceeding thirteen, as can be convened without injury 
to the service shall be summoned on every such court; but in no case 
where it can be avoided without injury to the service shall more 
than one-half, exclusive of the president, be junior to the officer to 
be tried. ‘Tle senior officer shall always preside, and the others 
shall take pluce according to their rank.” 

That a legal court martial could have been convened consisting 
of a majority of members senior in rank to your petitioner “ without 
injury to the service;” that a majority of such court could have 
been sent from Washington, without injury to the service, as well as 
two of its members. 

That in obedience to orders he appeared before said court thus 
organized, and before any other proceedings were taken he demurred 
to its jurisdiction, both as to his person and the subject-matter; that 
he protested against the organization of the court as contrary to law, 
usage, and common justice,and had his protest entered upon the 
records of said court in due time and before the trial commenced. 
It was in the following words, to wit: 

“T object to and protest against the organization of the court as a 
whole, and for the following reasons: In case of an officer to be tried 
by court martial, article 39 of the articles for the Government of the 
United States Navy provides that in no case where it can be avoided 
without injury to the service shall more than one-half, exclusive of 
the president, be junior to the officer to be tried. In time of war it 
might frequently occur that officers, particularly those of the higher 
grades, could not be detached from duty and ordered as members of 
a court without great injury to the service; but in time of peace, 

when large numbers of officers are either off duty or perform- 
4 ing such duty as for the necessary time might be done by a 

subordinate, no such emergency can possibly arise. It can- 
not be claimed by any one that a sufficient number of officers senior 
te myself could not have been ordered upon this court without in- 
jury to the service. I have no desire to reflect on any individual 
member of this court; but since my professional reputation, my 
personal character, and the prosperity and happiness of my family 
gre at stake, | must emphatically protest against being tried by a 
court five of whose seven members are junior to myself.” 

That this plea and protest to the jurisdiction of the court was 
overruled, and your petitioner excepted to the ruling of the court. 

That the sentence of this illegal court martial was dismissal from 
the navy. 

That the proceedings of this court were immediately transmitted 
to the Secretary of the Navy, reaching him on the 5th day of July, 
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1883. On the 6th day of July, 1883, the same were laid before the 
President of the United States for his action, and your petitioner was 
officially notified by letter dated 6th day of July, 1883, of the Presi- 
dent’s approval of said sentence of the court martial dismissing bim 
from the navy. 

That on the 5th day of July, 1883, your petitioner, by counsel, re- 
quested the honorable Secretary of the Navy to grant him sufficient 
time to carefully read the record and prepare a written argument 
thereon. The Secretary only granted till noon of the next day, and 
said at that hour he intended to submit the matter tothe President ; 
that this hasty and inconsiderate action of the Secretary precluded 
the possibility of a proper appeal to the President. 

That when requested to review his action of July 6th, 1883, the 
President replied that he should have been seen before he approved 
the sentence, and referred your petitioner to the Secretary of the 
Navy. 

That upon these facts your petitioner avers that a legal 

o court, consisting of not less than five commissioned officers, 

more than one-half of whom, exclusive of the president, 

were senior to the accused, could have been convened without in- 

jury to the service, and the illegal court which was convened could 
have been avoided without injury to the service. 

That one member of the said court, according to facts believed 
in China, would be promoted and the other four junior in rank ad- 
ranced in grade by the dismissal of your petitioner. 

That he had not a fair and impartial trial; that he had no day 
in court, because, in legal contemplation, there was no court; that 
the sentence of the court dismissing him from the service was to 
all-intents and purposes a nullity and in violation of the act of 
Congress approved July 17th, 1876, which provides that “ no officer 
in the military or naval service shall,in time of peace, be dismissed 
from the service except upon and in pursuance of the sentence of a 
court martial to that effect or in commutation thereof.” 

6th. That, the proceedings of said court being illegal and null 
and void, your petitioner maintains that he is still, and has been 
since the 6th day of July, 1883, a commander in the United States 
Navy, duly and legally commissioned as such, and entitled to the 
pay as aforesaid provided by law. 

7th. That your petitioner is justly entitled to his pay as aforesaid ; 
that no assignment thereof or any part thereof has been made, and 
that your petitioner has at all times borne true allegiance to the 
Government of the United States, and as a true and loyal citizen 
thereof has not in any way aided, abetted, or given encouragement 
to rebellion against said Government. 

8th. That he asks judgment against the United States for the said 
sum of $4,361.53, interest and costs. 

HUNTON & CHANDLER, 
Solicitors for Petitioner. 
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4 HORACE E. MULLAN VS. THE UNITED STATES. 
WASHINGTON CITY, } 
District of Columbia. 


This day personally appeared before me Horace E. Mullan, the 
above petitioner and claimant, and made oath in due form of law 
that he has read the foregoing petition; knows the contents thereof; 
that the facts therein stated upon his personal knowledge are true, 
and those stated upon information derived from others he believes 
to be true. 

Given under my hand and notarial seal this lst day of June, 
1885. 

[SEAL. | WILLIAM G. MOORE, N. P. 
413 G Street Northwest. 


6 IIl.—Traverse. Filed June 24, 1885. 


And now comes the Attorney General, on behalf of the United 
States, and, answering the petition of the — herein, denies each and 
every allegation therein contained, and asks judgment that the peti- 
tion be dismissed. 

And as to so much of the said petition as avers that the said 
claimant has at all times borne true faith and allegiance to the 
Government of the United States and has not in any way volunta- 
rily aided, abetted, or given encouragemeut to rebellion against the 
said Government, the Attorney General, in pursuance of the statute 
in such case provided, denies the said allegations and asks judgment 
accordingly. 

ROBERT A. HOWARD, 
Assistant Att’y General. 


7 [1l—Demurrer. Filed November 26, 1886. 


And now come the said defendants, by their Attorney General, 
and, demurring to the petition in this cause, state as the ground 
thereof that the petition does not allege facts sufficient to constitute 
a cause of action. 

ROBERT A. HOWARD, 
Ass't Att’y General. 


IV.—Argument upon and Withdrawal of Demurrer. February 28, 
1887. 


At a Court of Claims held in the city of Washington on the 28th 
day of February, A. D. 1887. 

The demurrer in this case was argued by Mr. Cochran, for the de- 
fendants, for the demurrer, and by Mr. Goode, opposed, and demurrer 
was withdrawn. 
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8 V.—Argument and Submission of Case on the Merits. Dee. 
13th and 14th, 1887. 


At a Court of Claims held in the city of Washington on the 13th 
and 14th days of December, A. D. 1887, this case was argued by Mr. 
Goode aud Mr. Hunton for the claimant, and by Mr. Cochran for 
the defendants, and submitted. 


9 VI.—Findings of Fact and Conclusion of Law. Filed by the 
Court Jan’y 3, 1888. 


At a Court of Claims held in the city of Washington on the third 
day of January, A. D. 1888, the court filed the following findings of 
fact and conclusion of law, to wit: 

This case having been heard before the Court of Claims, the court, 
upon the evidence, finds the facts to be as follows: 


1. 


February 8, 1835, the claimant was commissioned a commander 
in the United States Navy, and served therein until July 6, 1883. 


IT. 


February 18, 1883, he was in command of the United States 
steamer Asliuelot, attached to the Asiatic squadron, under the com- 
mand of Rear Admiral Clitz. On the morning of that day the 
steamer ran upon a rock and was lost, with eleven of the crew. 


Iif. 


March 16, 1883, the Navy Department received a message by cable 
from Rear Admiral Clitz, sent from Hong Kong, as follows: 

Inquiry finished; Mullanculpable; others exonerated; court mar- 
tial impossible; directions requested. 


March 19, 1883, in response to this telegramn, orders were issued by 
the Navy Department to Captains William P. McCann and Joseph 
N. Miller and Master Samuel C. Lemly to proceed to Yokohama, 
Japan, and report to the commander-in-chief of the Asiatic station. 

‘These orders were issued to enable the commander-in-chief to or- 
ganize a court martial for the trial of the claimant because of the 
loss of the Ashuelot. 

LV. 

April 30, 1838, Rear Admiral Pierce Crosby, who had assumed 
command of the United States squadron on the Asiatic station, or- 
dered a general court martial to convene on board the flag-ship 
Richmond, at Hong Kong, at 10 o'clock a. m., May 2, 1883, for the 


trial of the claimant. Said court was composed of the following 
officers, any five of whom were empowered to act: Capt. William 
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P. McCann, Capt J. N. Miller, Lieut. Commander G. B. D. Glidden, 
Lieut. Commander E. 8. Houston, Lieut. J. J. Hunker, Lieut. S. M. 
Ackley, and Lieut. B. Noyes. In the order convening the court 
Rear Admiral Crosby stated that ‘‘no other officers than those 
named can be assembled without manifest injury to the serv- 
ice.” 


10 V. 
When the court convened the claimant filed a protest as foilows: 

I object to and protest against the organization of the court as a 
whole, and for the following reasons: In case of an officer to be tried 
by a court martial, article 39 of the articles for the government of 
the United States Navy provides that in no case where it can be 
avoided without injury to the service shall more than one-half, ex- 
clusive of the president, be junior to the officer to be tried. In time 
of war it might frequently occur that officers, particularly those of 
the-higher grades, could not be detached from duty and ordered as 
members of a court without great injury to the service; but in time 
of peace, when large numbers of officers are either off duty or per- 
forming such duty as for the necessary time might be done by a 
subordinate, no such an emergency can possibly arise. It cannot 
be claimed by any one that a sufficient number of officers senior to 
myself could not have been ordered upon this court without injury 
to the service. I have no desire to reflect on any individual mem- 
ber of this court; but since my professional reputation, my personal 
character, and the prosperity and happiness of my family are at 
stake, I must emphatically protest against being tried by a court 
five of whose seven members are junior to myself. 

VI. 

At the time of the organization of the said court there were 
twelve naval officers superior in rank to the claimant on waiting 
orders in the city of Washington, D. C. 

Medical Inspector Stephen D. Kennedy, of the navy, was tried in 
November, 1883, on board the Hartford, at Panama, by a court com- 
posed of two commodores, two captains, one medical director,’ one 
medical inspector, and one commander. All these officers were de- 
tailed for that special duty by the Navy Department, and were di- 
rected to proceed from New York to Panama, this detail being 
deemed necessary by the Department in view of the fact, of which 
it was informed by Rear Admiral Hughes, that there were not in 
the squadron under his command the requisite number of officers 
of sufficient rank to organize a court-martial for the trial of Medical 


Inspector Kennedy. 
Found at the request of the claimant. 


VII. 


Upon the trial claimant was charged with— 
(1.) Drunkenness on duty. 
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(2.) Improperly hazarding the vessel under his command, in con- 
sequence of which she was run upon a rock and lost. 

(3.) Neglect of duty. 

The claimant was found guilty and sentenced to dismissal from 
the service. July 6, 1883, the sentence was approved and confirmed 
by the President. 


VIII. 


December, 1883, the President nominated to the Senate Lieuten- 
ant Commander Francis M. Green to be a commander in the navy 
from the 7th of July, 1583, vice Commanders T. H. Eastman, retired, 
and Horace E. Mullan, dismissed. January 18, 1884, the Senate 
advised and consented to the appointment of Lieutenant Comman- 
der Francis M. Green to be a commander in the navy from the 7th 
of July, 1883, vice Commanders T. H. Eastman, retired, and Horace 
EE. Mullan, dismissed, and on the 23d of January, 1884, the Presi- 
dent commissioned the said Lieutenant Commander Francis M. 
Green to be a commander in the navy from the 7th of July, 1883. 


Conclusion of Law. 


Upon the foregoing findings of facts the court decides as conclu- 
siun of law that the claimant is not entitled to recover. 


11 VI1.—Opinion of the Court. 


ScorieLD, J., delivered the opinion of the court: 

The claimant was an officer of the navy with the rank of com- 
mander. 

February 18, 1883, be was in command of the United States 
steamer Ashuelot, attached to the squadron on the Asiatic station. 
On that day the steamer was run upon a rock and lost, with eleven 
of the crew. ‘he disaster was attributed to the misconduct of the 
claimant. 

A court martial was convened by the commander-in-chief at the 
stution, before which the claimant was arraigned, tried, convicted, 
and sentenced to dismissal from the service. July 6, 1833, the sen- 
tence was confirmed by the President. 

‘The court martial consisted of seven members, five of whom were 
junior in rank to the claimant. In the order convening the court- 
martial it is declared that “no other officers than those named can 
be assembled without manifest injury to the service.” At the trial 
a protest against the organization of the court with a majority of 
the members junior to the claimant was filed by him. 

For this reason the claimant now alleges that the organization of 
the court martial was illegal and all its proceedings void; that there- 
fore he is still a commander in the navy, and entitled to pay from 
July 6, 1883. 

‘The court martial was convened under the provisions of section 
1624 of the Revised Statutes, which are as follows: 
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Art. 38. General court martials may be convened by the Presi- 
dent, the Secretary of the Navy, or the commander-in-chief of the 
fleet or squadron. * * * 

Arr. 39. A general court martial shall consist of not more than 
thirteen nor less than five commissioned officers as members, and as 
many officers, not exceeding thirteen, as can be convened without 
injury to the service shall be summoned on every such court; but 
in no case where it can be avoided without injury to the service shall 
more than one-half, exclusive of the president, be junior to the 
officer to be tried. The senior officer shall always preside and the 
others shall take place according to their rank. 


This statute directs how a court martial shall be composed, but 
authorizes a departure from that general direction when it cannot 
be followed without injury to the service. 

It is not denied that the question of possible injury to the service, 
by a different composition of the court, was considered and passed 
upon by the officer authorized so to do; but it is contended that he 
erred in his conclusion, and that this court has power to correct the 
error by setting aside all the proceedings thereunder as null and 
void. 

Section 143 of the Orders, Regulations, and Instructions for the 
Administration of Law and Justice in the United States Navy is as 
follows: 

It is to be understood, however, that the limitation with reference 
both to the number and rank of the members of a general court 
martial is discretionary with the appointing power, and that his de- 
cision thereupon is conclusive. 


This regulation, in the opinion of the court, has given to the 
statute the proper construction, and is in harmony with the decision 
of the Supreme Court in Martin v. Mott (12 Wheaton, 19). 

In this case the act of Congress of February 28, 1797, had pro- 
vided that “ whenever the United States shall be * * * in im- 
minent danger of invasion * * * it shall be lawful for the 
President,” ete. This act does not in terms provide that the contin- 
gency shall be decided by the President, nor that his decision shall 
be conclusive of the fact; but the Supreme Court held that “ the 
authority to decide whether the exigency had arisen belonged ex- 
clusively to the President, and that his decision was conclusive upon 
all other persons.” In the same case the court lays down the fol- 
lowing general rule: 


Whenever a statute gives a discretionary power to any person, to 
be exercised by him upon his own opinion of certain facts, it is a 
sound rule of construction that the statute constitutes him the sole 
and exclusive judge of the existence of those facts. 


This court has repeatedly held that under the act of July 4, 1864 
(13 Stat. L., 394), which authorizes “the commanding officer of an 
army or detachment” to purchase supplies without advertisement 
when an emergency exists, that such officer became “ the sole judge 
of when the emergency existed.” Baker & Folsom’s Case (3 C. Cls, 
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R., 343), Emory’s Case (4 C. Cls. R., 386), Cobb’s Case (18 C. Cls. R., 
514). 

Other questions were raised by the defendants and elaborately 
discussed by counsel on both sides, but as the court holds that the 
court martial was lawfully organized and the claimant legally dis- 
missed from the servise it is unnecessary to consider them. 

The petition of the claimant will be dismissed. 


12 VII].—Final Judgment of the Court. 


% 


Horace E. MuULLAN 
v8. No. 14603. 


Toe Unitep STATES 


At a Court of Ciaims held in the city of Washington on the third 
day of January, A. D. 1888, judgment was ordered to be entered as 
follows: 

The court, on due consideration of the premises, find for the de- 
fendants and do order, adjudge, and decree that the petition of the 
claimant, the said Horace E. Mullan, be dismissed. 


13 IX.—Application for and Allowance of Appeal. 


Horace E. MULLAN 3 
v8. . 14608. 
Tue Unirep Sraress } 


From the judgment rendered in the above-entitled cause on ihe 
third day of January, A. D. 1888, in favor of the defendants the 
claimant, by his attorneys, on the 24th day of January, A. D. 1888, 
makes application for and gives notice of an appeal to the Supreme 
Court of the United States. 

HUNTON ann CHANDLER, 
JOHN GOODE, Altorneys. 


Filed January 24, 1888. 


Allowed in open court. 
WILLIAM A. RICHARDSON, 
Chief Justice. 


January 24, 1888. 
14 In the Court of Claims. 
Horace E. MULLAN ) a 
v8. No. 14608. 
THE UNITED eaten A 
I, John Randolph, assistant clerk of the Court of Claims, do 
hereby certify that the foregoing are true transcripts of the plead- 


ings in the above-entitled cause, of the findings of fact by the court 
2—330 
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and the conclusion of law thereon, of the opinion of the court, of 
the final judgment of the court, of the application of the claimant 
a and the allowance of appeal to the Supreme Court of the United 
tates. 
In testimony whereof I have hereunto set my hand 
Seal Court and affixed the seal of said Court of Claims this 
of Claims. day of 10 February, A. J. 1888. 
, JOHN RANDOLPH, 
Ass’t Clerk Court of Claims. 


Endorsed on cover: Court of Claims. No. 330. Horace E. Mul- . 
lan, appellant, vs. The United States. Filed February 24, 1888. 
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and the conclusion of law thereon, of the opinion of the court, of 
the final judgment of the court, of the application of the claimant 
for and the allowance of appeal to the Supreme Court of the United 
States. 

In testimony whereof I have hereunto set my hand 
Seal Court and affixed the seal of said Court of Claims this 

of Claims. day of 10 February, A. J). 1888. 
JOHN RANDOLPH, 
Ass’t Clerk Court of Claims. 


Endorsed on cover: Court of Claims. No. 330. Horace E. Mul- 
lan, appellant, vs. The United States. Filed February 24, 1888. 
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TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1890. 


No. 310. 


WOODWARD, BALDWIN AND CO.. A FIRM COMPOSED OF 
WILLIAM H. BALDWIN, CHRISTOPHER C. BALDWIN, 
AND REGINALD T. WOODWARD, APPELLANTS, 


US. 
DANIEL A. JEWELL, ELIZABETH S. MYRICK, MRS. ELIZ- 
ABETH DANIEL, SETH P. MYRICK, AND MRS. ELIZA 
| P. JONES. 
APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE SOUTHERN DISTRICT OF GEORGIA. 
—o 
FILED DECEMBER 16, 1887. 
i, 
' 
' 
eal go sates en * 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 18390. 


No. 310. 


WOODWARD, BALDWIN AND CO., A FIRM COMPOSED OF 
WILLIAM H. BALDWIN, CHRISTOPHER C. BALDWIN, 
AND REGINALD T. WOODWARD, APPELLANTS, 


<a ae th ee 


vs. ) q 
DANIEL A. JEWELL, ELIZABETH S. MYRICK, MRS. ELIZ- 


ABETH DANIEL, SETH P. MYRICK, AND MRS. ELIZA 
P. JONES. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE SOUTHERN DISTRICT OF GEORGIA. ) 
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WOODWARD, BALDWIN & CO., &C., VS. DANIEL A. JEWELL ET AL. 1 


1-4 UNITED STATES OF AMERICA, 
Western Division, Southern District of Georgia, 


At a stated term of the fifth circuit court of the United States for 
the western division of the southern district of Georgia, begun and 
holden in the United States court-room, in the city of Macon, Georgia, 
on the first Monday in October, A. D. 1885—present, the Honorable 
Emory Speer, district judge, presiding—the following, among other, 
proceedings were had, to wit: 


WoopwakpD, BaLpwin & Co., Comp!l’ts, 


v8. br Equity. 
Danie. A. JEWELL ef al., Def’ts. 


Be it remembered that heretofore, to wit, on the tenth day of 
April, 1884, came the complainants, by their solicitors, W. E. Jack- 
son and Hill & Harris, and filed in the clerk’s office of said court 
their bill in the words and figures following, to wit: 


Bill. 


Unirep STaTes OF AMERICA, 
State of Georgia, Southern District, Western Division. | 


ee 


5 To the judges of the circuit court of the United States for the 
western division of the southern district of Georgia: 

William H. Baldwin, Jr., a resident of the city of Baltimore and 
a citizen of the State of Maryland, and Christopher C. Baldwin, 
Elijah P. Smith, and Rigual T. Woodward, residents of the city of 
New York and citizens of the State of New York, partners in trade 
under the name and style of Woodward, Baldwin & Co., and doing 
business in the city and State of New York, bring this their bill 
against Daniel A. Jewell, of Jewells, Hancock county, and Steth P. 
Myrick, of Milledgeville, Baldwin county, and Elizabeth Daniel, of 
Baldwin county, all of said defendants being citizens of the State of 
Georgia and residing within the aforesaid western division of the 
southern district of Georgia, and thereupon your orators complain 
and say— 

That the said Daniel A. Jewell was, on the 17th day of January, 
1878, largely indebted to complainants on open account, to wit, the 
sum of about thirty thousand dollars, and for the purpose of secur- 
ing the said indebtedness executed to complainants on the day and 
year aforesaid certain instruments in writing whereby he conveyed 
the property hereinafter set forth, to which said instruments in writ- 
ing there was a condition annexed that the same should be void 
upon the payment by said Jewell to complainants of the sums of 

money therein specified. | 
6 Said conveyances set forth the amount that each piece of 
property was conveyed to secure as follows, to wit: The sum 
of ten thousand dollars was secured by a conveyance of Jewell’s 
Mills factory, located in Warren county, Georgia, comprising thir- 
1—310 
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teen acres (13); the sum of twelve thousand dollars was secured by 
a conveyance of a tract of land located in Twiggs county, Georgia, 
and known as the “ Myrick Mills plantation,” containing thirty- two 
hundred acres; the sum of three thousand dollars was secured by a 
conveyance of a tract of land located in Sumter county, Georgia, and 
known as the “ Dowdell plantation,” containing twelve hundred 
acres, and the sum of five thousand dollars was secured by a con- 
veyance of two tracts of land located in Baldwin county, Georgia— 
as one known as the Hurt Place and containing seven hundred and 
ef! sixty acres,and the other consisting of seven hundred and fifty 
ca S| acres of the homestead tract of S. P. Myrick—a copy of which last- 
Bt mentioned conveyance is hereto annexed and marked Exhibit A, to 
Bey f which: leave of reference is prayed as often as may be necessary. 
b Your orators further show that said last-named instrument is, in 
legal effect, a mortgage deed, and that at the execution thereof a co- 
temporaneous agreement in writing was made by and between your 
orators and the said Jeweli, a copy of which is hereto annexed 
7 and marked Exhibit B, to whicl: leave of reference is prayed 
as often as may be necessary, by which it was agreed that 
your orators, upon the payment of the indebtedness of the said 
Jewell to them, should return to him the said conveyances executed 
by him as security therefor, but no bond to reconvey said property 
upon the payment of said indebtedness was executed. 

Your orators further show that thereafter said Jewell from time 
to time consigned to them goods manufactured by him, which your 
orators managed to the best of their skill and ability, and the said 
Jewell received from time to time advances of money from your 
orators, who are commission merchants, on said goods so consigned ; 
but the said Jewell did not pay off his indebtedness at the expiration 
of three years, as he had agreed to do, but continued to consign 
— as before and draw money upon the same at about their mar- 


alue. 

That in July, 1882, your orators made inquiry as to the market 
value of the property that was held by them as security, and were 
informed that some of it would not sell at public sale for as much 
as the liens that said Jewell had given upon it. Immediately upon 
receiving said information your orators notified said Jewell that he 
must pay off a portion of his account and reduce it to such an ex- 
tent that the security held for his indebtedness would be ample to 
protect your orators against loss; that thereafter the said Jewell did 

reduce or pay off from time to time by consignments of goods 
8 ' a portion of his indebtedness to your orators unti! his suspen- 
is sion, on the 17th day of April, 1883; but your orators never, 
____ at any time prior to said date, received any payment derived from 
_ __ the proceeds of sale of any part of the property conveyed as afore- 

id to them as security, nor did they at any time relinquish their 
upon any part of said property. 

d 17th day of April, 1883, said D. A. Jewell made an 
W. Du Bose and W. H. Jowell of all his assets for 
} ereditors, but did not include among his assets 
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any interest or equity of redemption in the property described in 
said Exhibit A. 

Your orators further show that after the failure of said D. A. Jewell 
they sold all the goods on hand at the time belonging to bim as soon 
as practicable, but keeping in view the iuterest of said Jewell to 
avoid a sacrifice thereof, and accounted for the proceeds of same to 
his assignees, crediting the same on Jewell’s indebtedness to your 
orators, and upon rendering an account on May 4th, 1882, it ap- 
peared that the said Jewell was indebted to your oratorsin the sum 
of twenty-four thousand eight hundred and eighty-two +48, dollars 
($24,882.46), and which your orators aver was then and there due 
and payable to them. 

Your orators immediately proceeded to realize on the said 

9 security held by them, and on the 5th day of June, 1383, 

sold the lien on said “ Jewell’s Mills factory ” to W. L. L. 

Bowen for the sum of ten thousand and fifty-eight 3, dollars 

($10,058.33), with the consent and approval of said assignees, and 
credited said amount on said Jewell’s indebtedness. 

And on the Ist day of January, 1884, said assignees sold the prop- 
erty located in Twiggs county at public outcry, and same was 
purchased by your orators for the sum of eight thousand dollars, 
which amount was likewise credited on said Jewell’s indebtedness, 
the same having been by your orators’ consent sold free of their lien 
of twelve thousand dollars with the understanding that it was to 
attach to the proceeds of sale. 

And on the same day said assignees sold the said property located 
in Sumter county at public outery for the sum of seventeen dollars, 
subject to your orators’ lien of three thousand dollars, and your 
orators sold said premises on the 20th day of March, 1884, to George 
W. McNeal for the sum of three thousand one hundred and fifty 
dollars ($3,150), which was likewise credited on said Jewell’s in- 
debted ness. : 

On the 20th day of March, 1884, your orators paid to said as- 
signees their bill of charges and expenses in connection with said 
sales of land in Twiggs and Sumter counties, amounting to four 
hundred and forty-two dollars ($442), and debited the same to the 

said D. A. Jewell. 
10 There is now due to your orators as-a balance upon said 

indebtedness of said Jewell to them the principal sum of 
four thousand and ninety-nine +43, dollars (4,099.13) besides interest, 
all of which, together with said debits and credits, will more fully 
appear by reference to a copy statement of account, hereto annexed . 
and marked “ Exhibit C,” and to which leave of reference is prayed 
when necessary, and which has been examined and found correct 
by said assignees, and for which indebtedness your orators have no 
security except the property described in Exhibit A, and which was 
conveyed to them as aforesaid to secure said indebtedness to the 
amount of five thousand dollars. 

Your orators have demanded payment of said balance of indebt- 
edness from said Jewell, who fails and refuses to pay the same, and 
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4 WOODWARD, BALDWIN & CO., &C., VS. 
your orators are now compelled to bring their bill for the foreclosure 
of their said mortgage upon the said premises. 

Further complaining, your orators shew that on the first day of 
February, 1882, the said D. A. Jewell executed a deed in pursuance 
of an alledged sale to said Steth P. Myrick of the property set forth 
in Exhibit A, except three hundred and fifty-six acres previously 
conveyed to said Elizabeth Daniel for the consideration alledged 

ther-in of four thousand and thirty-nine dollars; a copy of 
li which is hereto annexed, marked Exhibit D. 

Your orators’ said mortgage deed had been recorded on the 
3ist day of January, 1878, in the office of the clerk of the superior 
court of Baldwin county, and said Myrick in his purchase of said 
property had full notice thereof. 

The said D. A. Jewell failed to account to your orators for the 
proceeds of said sale, although, as the said Jewell well knew, he had 
no right to effect a sale except upon the condition of turning over 
the proceeds to your orators, and the said sale was made without 
your orators’ knowledge or consent. 

Your orators aver and charge that said sale by Jewell to Myrick 
was made subject to the lien of said mortgage to your orators, and 
that the amount paid by said Myrick was only the value of the 
equity of redemption of said Jewell ther-in. 

Your orators further show that said Myrick went into possession 
of said aap as & is still in the possession thereof, claiming the 
same to be free of the lien of your orators’ mortgage, and that said 
Myrick will resist the enforcement of the decree which your orators 
may obtain for the sale of said premises, and your orators will 

thereupon be forced to litigate with him. 
12 That said Elizabeth Daniel likewise purchased with notice 
said three hundred and fifty-six acres, also subject to said lien, 
without your orators’ consent and without the proceeds thereof be- 
ing turned over to them, and went into possession and holds same 
under claim of title. 

Wherefore, as your orators are remediless at law, and to prevent 
a circuity of action and multiplicity of suits and to settle by one 
decree the rights of the parties, may it please your honors to grant 
unto your orators the writ of subpcena of the United States of 
Ainerica, to be directed to said D. A. Jewell and Steth P. Myrick 
and Elizabeth Daniel, thereby commanding each of them, at a cer- 
tain day & under a certain penalty therein to be inserted, personally 
to be and appear before your honors in the honorable court, then 
and there to answer all and singular the premises and to stand to, 
perform, and abide such order and decree therein as to your honors 
shall seem meet. 

And may it please your honors to decree that the said D. A. 
Jewell and all persons claiming under him may be absolutely de- 
barred and foreclosed of and from all right and equity of redemp- 

tion in or to the said mortgaged premises or any part thereof. 
13 And that the premises aforesaid may be sold for the pay- 


x a of > tes orators’ ‘said debts and interest, as shown by 
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And that the said original deed from D. A. Jewell to Steth P. 
Myrick, a copy of which is hereto annexed, marked Exhibit D, and 
any deed which Elizabeth Daniel may hold may be delivered up 
and decreed to be cancelled. 

And your orators hereby waive discovery from each of the de- 
fendants touching any and all matters in this bill contained. 

And your orators will further pray such other and further relief 
as the nature of their case may require. And your orators will ever 
pray, &c. 

WM. E. JACKSON, 
HILL & HARRIS, 
Compl'ts’ Sol’rs. 


Endorsement: In equity. United States circuit court, southern 
district of Georgia, western division. Woodward, Baldwin & Co. 
vs. Daniel A. Jewell, Steth P. Myrick, Elizabeth Daniel. Bill for 
foreclosure, cancellation, and relief. Filed in clerk’s office April 10, 
1884. L. M. Erwin, dep. clerk. W. E. Jackson, Hill & Harris, 


compl’ts’ sol’rs. 
Clerk’s Memorandum. 

Exhibits A, B, C, and D, appended to the foregoing bill, are here 
omitted as unnecessarily encumbering the record, the original doc- 
uments being transcribed and appearing in the evidence in this 
transcript. See pages 98, 101, 102, 124. 

14 Afterwards, to wit, to the 10th day of April, 1884, the clerk 
of said court issued a subpcena in the words and figures fol- 
lowing, to wit: 


Equity Subpena to Appear and Answer. 


Unirep STatres OF AMERICA, ] 
my . . _ *y . ; 8S - 
Southern District of Georgia, § 


WoopwarbD, BaLtpwin & Co., Complainant-, 


and 3 —e 
DANIEL A. JEWELL, SetH P. Myrick, ELIzAsBera f{ mgeNy 
DANIEL, Defendants. J 


Bill for foreclosure, cancellation, & relief. 


The President of the United States to Daniel A. Jewell, Steth P. 

Myrick, Elizabeth Daniel, Greeting : 

For certain causes offered before the judges of the circuit court of 
the United States for the southern district of Georgia, in equity, you 
aud each of you are hereby commanded and strictly enjoined that, 
laying all other matters aside and notwithstanding any other ex- 
cuse, you personally be and appear at the clerk’s office of the said 
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court, wheresoever the same shall then be, at rules to be had 
15 on the first Monday in May next, to answer to those things 
which shall then and there be objected to you in a bill of 
complaint for foreclosure, cancellation, and relief filed by the said 
complainant, and to do further and receive what the said court shall 
have considered in that behalf; and this you may in nowise omit 
under a penalty of five hundred dollars. 
Witness the Honorable Morrison RK. Waite, Chief Justice of the 
Supreme Court of the United States, at Macon, in said district, this 
the 10th day of April, in the year of our Lord one thou- 
[seaAL.] sand eight hundred and eighty-four, and of American In- 
dependence the one hundred and eighth. 
L. M. ERWIN, 
Deputy Clerk. 
W. E. JACKSON, 
HILL & HARRIS, 


Complainants’ Solicitors. 


MemoranpuM.—The defendants are required to enter appearance 
in the above cause in the clerk’s office on or before the day to which 
this writ of subpoena is returnable ; otherwise the bill may be taken 
pro confesso against them. 

L. M. ERWIN, 
Deputy Clerk. 
W. E. JACKSON, 
HILL & HARRIS, 
Complainants’ Solicitors. 


16 Afterwards, to wit, on the 13th day of April, 1884, the mar- 
shal filed his return to the said subpcena in the words and 
figures following: 


Marshal’s Return. 


I certify that [ served a copy of the within subpcena on Seth P. 
Myrick at Midway, in Baldwin county, on the 12th day of April, 
1884, and showed to him the original, with the seal of the court 


thereon, and served a copy of the within subpoena personally upon 


Daniel A. Jewell at Jewell’s Mills, in Hancock county, on the 13th 
day of April, 1884, and exhibited to him the original, with the seal 
of the court thereon, and certify that after diligent search 1 was un- 
, sai find Elizabeth Daniel in my district. It is said that she 1s 

ead. 

The return of— 

R. D. LOCKE, U. 8. Marshal, 
By T. D. WELD, Deputy. 
April 13th, 1884. ; 


Filed April 13th, 1884. 
L. M. ERWIN, 
Deputy Clerk. 
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Endorsement: In the cireuit court of the United States for the 
western division, southern district of Georgia. May rules, 1884. 
Woodward, Baldwin & Co., complainants, and Daniel A. Jewell, 
Seth P. Myrick, Elizabeth Daniel, defendants. In equity. Sub- 
peena in equity. Original. Filed 10th day of April, A. D. 1884. L. 
M. Erwin, deputy clerk. W. E. Jackson, Hill and Harris, com- 
plainants’ solicitors. ; 


17 Afterwards, to wit, on the 29th day of April, 1884, came 

the defendants, Daniel A. Jewell, Seth P. Myrick, and Eliza- 
beth Daniel, by I. R. Saussy and Lanier & Anderson, their solic- 
itors, and filed a precept for appearance in the words and figures 
following, to wit: 


Equity Precept for Appearance. 
United States Fifth Circuit Court, Southern District of Georgia. 


WoopwarbD, BALDWIN & Co., Complainants, 
and | 
Danier A. Jewett, Sera P. Myrick, Evizapeta { 
DANIEL, Defendants. 


In Equity. 


The clerk of this court will please enter my appearance as solic- 
itor for the defendants in the in the above-entitled cause. 
Dated April 29th, 1884. 
J. R. SAUSSY, 
Solicitor for Defendants. 


Afterwards, to wit, at the May rules, 1884, an order was entered 
upon the order book of said court in the words and figures follow- 
ing, to wit: 


Equity Order for Appearance. 
United States Fifth Cireuit Court, Southern District of Georgia, 


18 WoopwarD, BALDWIX & Co., Complainants, 
and te 
Daniet A. Jewett, Seru P. Myrick, Evizapeta Dan- in Equity, 
1EL, Defendants. 

On filing precept in this cause and on motion of J. R. Saussy and 
Lanier & Anderson— 

Ordered that their appearance as solicitors for defendants herein 
be, and the same hereby is, entered, and that the cause be now dock- 
eted for said defendants. 

Witness the Honorable Morrison R. Waite, Chief Justice 
[seat.] of Superior Court of the United States, this 30th day of 


April, A. D. 1884. 
L. M. ERWIN, 
Deputy Clerk. 
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Endorsement: United States fifth circuit court, southern district 
of Georgia. Inequity. Woodward, Baldwin & Co., complainants, 
and Daniel A. Jewell, Seth P. Myrick, Elizabeth Daniel, defendants. 
Precept for appearance and order thereon. Filed and entered this 
30th day of April, 1884. L. M. Erwin, deputy clerk. I. R. Saussy, 
solicitor for defendants. 


Afterwards, to wit, on the 19th day of May, 1884, came the 

19 complainants, by W. E. Jackson and Hill and Harris, their. 

solicitors, and filed their supplemental bill in the words and 
figures following, to wit: 


Supplemental Biil. 


In the Cireuit Court of United States for Western Division of 
Southern District of Georgia. 


Woopwarkp, Batpwin & Co., Complainants, 
vs. In Equity. 
Myrick etal., Defendants. 


To the judges of the circuit court of the United States for the south- 
ern district of Georgia, western division : 

The supplemental bill of complaint of Woodward, Baldwin & 
Company humbly shows that heretofore they filed their bill of com- 
plaint against said Myrick and Mrs. Elizabeth Daniel, praying, 
amongst other things, for the foreclosure of a mortgage deed upon 
certain premises alleged to be in possession of said defendants & by 
them held adversely to orators’ rights, and for the sale of said prem- 
ises. 

And your orators have lately discovered, which fact they were 
unable by the exercise of reasonable diligence to discover prior to 
the date of filing said bill, tl.at satd Elizabeth Daniel departed this 

life on — day of , 188—, intestate, and that her estate has 
20 been since her death and now is without representation ; that 

at and upon her death the premises set forth in said original 
bill and alleged to have been conveyed by D. A. Jewell to her, as 
well the title and possession thereof, passed and descended to her 
heirs-at-law, Myrick K. Daniel and Eliza P. Jones, formerly Daniel, 
both of whom were and are sui juris; that on Dec. 19th, 1881, said 
Myrick K. Daniel conveyed his undivided half interest therein to 
Eliza P. Jones, who is now in possession of the whole of said prem- 
ises, and who is a citizen of said western division, residing in Bald- 
win county, and who is a necessary party to this bill, in lieu of said 
Elizabeth N. Daniel, who, orators charge, purchased from said Jewell, 
if she made any purchase at all, only the equity of redemption in — 
said premises, subject to orators’ mortgage and with notice thereof. 

To the end, therefore, that said Eliza P. Jones may answer as well 
the matters charged in said original bill of complaint as in the sup- 
| spam bill, and that your orators may have such relief against 


r as is prayed in said original bill against said Elizabeth N. 
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Daniel, as well as the cancellation of the conveyance to her by said 
Myrick K. Daniel, may it please your honor to grant the writ of 
subpoena to be issued to said Eliza P. Jones, commanding her to be 
and appear at the next rules day thereafter at this court, to abide, 
stand to, and perform the decree of the court in the premises. 

WM. E. JACKSON, 

HILL & HARRIS, 


Solicitors for Complainants. 


2] Afterwards, to wit, on the 19th day of May, A. D. 1884, at 

the May term, 1884, of said court—present, the Honorable 
James W. Locke, district judge for the southern district of Florida, 
presiding by assignment during the disability of the district judge 
for the southern district of Georgia—an order was made in the words 
and figures following, to wit: 


Order for Leave to File Supplemental Bill. 


Circuit Court of the United States for Southern District of Georgia, 
Western Division. 
WoopwakD, BALpwin & Co., Complainant-, 
versus In Equity. 
Myrick et al., Defendant-. 


Proper cause being shown, after due notice to parties at interest, 
ordered that leave to file the foregoing supplemental bill be, and the 
same is, granted, and that all the defendants have sixty days from 
the service of subpcena on said Eliza P. Jones within which to file 
answer. 


JAS. W. LOCKE, Judge. 


Endorsement: Circuit court of the U.S. In equity. Woodward, 
Baldwin & Co., complainants, vs. Eliza P. Jones. Supplemental bill. 
Filed May 19th, 1884. M. Erwin, dep’y clerk. W. E. Jackson, Hill 
& Harris,solicitors for compl’ts. 


22 Afterwards, to wit, on the 19th day of May, 1884, the clerk 
of said court issued a subpeena in the words and figures fol- 
lowing, to wit: 
Equity Subpena to Appear «& Answer. 


UNITED STATES OF AMERICA, nS 
Southern District of Georgia, | ° 


Woopwarkb, Batpwin & Co., Complainants, Bill in Equity & 
and Supplemental 
Myrick et al. and Exiza P. Jonrs, Defendants. Bill. 


The President of the United States of America to Eliza P. Jones, 
Greeting: 
For certain causes offered before the judges of the circuit court of 
2—310 © | 


cs 
; 
pa : 
rf 
ih 
H rif 
i 
| 
H 
' 
; 
; 
Te | 
if 
' 


iieieew..4... A 


10 WOODWARD, BALDWIN & CO., &¢., VS. 


the United States for the western division, southern district of 
Georgia, in equity, you are hereby commanded and strictly en- 
joined that, laying all other matters aside and notwithstanding any 
uther excuse, you personally be and appear at the clerk’s office of 
the said court, wheresoever the same shall then be, at rules to be had 
on the first Monday in July next, to answer those things which shall 

then and there be objected to you in a bill of complaint for 
23 foreclosure filed by the said complainant-, and to do further 

and receive what the said eourt shall have considered in that 
behalf, and this you may in nowise omit under a penalty of five hun- 
dred dollars. 

Witness the Honorable M. R. Waite, Chief Justice of the Supreme: 
Court of the United States, at Macon, in said district, this 
the 19th day of May, in the year of our Lord one thousand 
eight hundred and eighty-four, and of American Inde- 
pendence the one hundred and eighth. 


[SEAL. | 


MARION ERWIN, 

7 Deputy Clerk. 

HILL & HARRIS, 
Complainants’ Solicitors. 


MreMoRANDUM.—The defendant is required to enter appearance in 
the above cause in the clerk’s office on or before the day to which 
this writ of subpeena is returnable ; otherwise the bill may be taken 


pro confesso against her. 
MARION ERWIN, 
Deputy Clerk. 
HILL & HARRIS, 
Complainants’ Solicitors. 


Afterwards, to wit, on the 24th day of May, 1884, the marshal filed 
his return to said writ of subpcena in the words and figures follow- 
ing, to wit: 


Marshal’s Return. 


24 I certify that I this day executed the within process by de- 

livering a copy of the same to Eliza P. Jones at Milledgeville, 
Ga., and exhibiting to her the original, with the seal of the court 
thereon. 


May 20th, 1884. 


R. P. LOCKE, U. S. Marshal, 
By JOSEPH HAYNE, Deputy. 


Filed May 24th, 1884. | 
M. ERWIN, 
Deputy Clerk. 


Endorsement: In oe. In the circuit court of the United 
States for the western division, southern district of Georgia. July 


| fe _ tules, 1884. Woodward, Baldwin & Co., complainants, and Myrick 
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et al. and Eliza P. Jones, defendant. Subpeenain equity. Original. 
Filed 19th day of May, A. D. 1884. M. Erwin, deputy clerk. Hill 
& Harris, complainants’ solicitors. 


Afterwards, to wit, on the 14th day of June, 1884, came the de- 
fendant Daniel A. Jewell, by Lanier & Anderson, his solicitors, and 
filed his answer in the clerk’s office of said court in the words and 
figures following, to wit: 


Answer of Daniel A. Jewell. 


In United States Court, Western Division, Southern District of 
Georgia. In Equity. 


WoopwarRpb, BALDWIN & COMPANY 
versus 
DANIEL A. JEWELL, SetH P. Myrick, ef a 


25 The answer of Daniel A. Jewell, one of the defendants, to the 
bill of complainants. 


This defendant, now and at all times hereafter saving to himself 
all and all manner of benefits or advantage of exception or other- 
wise that can or may be had or taken to the many errors, uncer- 
tainties, and imperfections in the said bill contained, for answer 
thereto or so much thereof as this defendant is advised is material 
or necessary to be answered unto, answering, saith that he admits 
that on or about the 17th day of January, 1878, this defendant, at 
the solicitation of complainants, executed in their favor the several 
instruments in writing referred to in said bill, copies of which are 
thereto attached as Exhibits A and LB, to secure an mdebtedness in 
the nominal sum of thirty thousand dollars, and which the com- 
plainauts claimed to be due them by this defendant; but this de- 
fendant states that at the time said instruments were executed there 
had not then been nor was there at that time nor indeed at any time 
since an accounting or settlement between the said parties of and 
concerning their continued transactions, hereinafter more fully set 
forth, showing any definite sum of money due by this defendant to 
the said complainants. 

This defendant admits and claims that the instruments taken to 
secure said nominal sum of money were only mortgages, as com- 
plainants state, and that the lien thereof on said described lands 
was to be discharged upon discharge of this defendant’s indebt- 

edness to the said complainant; and also that under the 
26 agreement, a copy of which is marked Exhibit B, this de- 

fendant had the right and authority to sell the lands to the 
parties defendants named in said bill; disencumbered of said lien, 
and that, as he is advised and believes, the said lien wasin fact dis- 
charged when he sold to them, as stated in the bill. 

This defendant states that after making said agreement he did 
from time to time consign to complainants goods manufactured by 
him, but whether they managed the same to the best of their skill 
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and ability in the interest of this defendant this defendant has rea- 
son to doubt, because at times the goods were not sold at fair mar- 
ket prices, as he has been advised and believes; and in this con- 
nection he asks that said complainants be required to exhibit their 
books of accounts showing the exact dates of each sale & of the pay- 
ments made by the purchasers to them for said goods and the names 
of such purchasers. 

This defendant admits that he made the assignment to C. W. Du 
Bose & to W. W. Jewell of all his assets for the benefit of his cred- 
itors. He also admits that complainants made the sales and re- 
ceived the several amounts of the proceeds thereof and applied the 
same as they state in the bill. As to the interest or equity of re- 
demption which he had in the lands sold to Seth P. Myrick and 
Mrs. Daniel, he did not include them in his assignment, because 
he had before that time sold ‘he parcels of land to them, as alleged, 
and he had no interest of equity or redemption therein. As to this 
defendant being indebted to said complainants on the 4th of May, 
1882, in the sum of twenty-four thousand and eight hundred and 
eighty-two ;4°; dollars, as alleged, he denies the same to be true, as 

will be more fully hereinafter shown. 
27 He also denies that he now owes complainants a balance, 

after credit of all said proceeds of sale, the sum of four thou- 
sand and ninety-nine ,)°5 dollars, as alleged, besides interest. This 
defendant says that the statement of account, as shown in Exhibit C, 
in the bill, and alleged therein to have been examined and found 
correct by the said assignees, is not correct; that there is no such 
balance due by this defendant to complainants upon a due and 
proper accounting between said parties, nor, indeed, any sum what- 
ever, as the defendant avers; and he further states that said as- 
signees had no authority whatever from him to examine or ap- 
prove the said accounts, nor does he believe they ever made any 


examination of them or did more than to state the balance account 


as shown them by the complainants themselves; and of all which 
this defendant had no knowledge, their purpose in stating or refer- 
-ing to the matter at all being, as this defendant bas no doubt, to 
show that, after making sale of the property assigned to them, there 
mac dy balance, as claimed by complainants, still remaining un- 
paid. 

This defendant admits that he sold the land to Seth P. Myrick 
and to Mrs. Elizabeth Daniel, respecting, as alleged, and conveyed 
title to the part sold to each; but he denies that he sold no more 
than his equity of redemption therein when doing so, but that he 

sold the entire fee and for what was deemed a full and fair 
28 consideration for the same, they and he then, as now, all be- 

levving that he had full authority and right to sell the same 
free and unencumbered from complainants’ liens, and he then and 
now believing that in a full and fair accounting between complain- 
ants and him they would be found to owe him, rather than he them, 
after realizing upon the other lands upon which said lien ettaehed. 


_. Had he not so believed he would have promptly accounted to com- 


ts for the proceeds of the lands so sold by him. The said 
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Myrick and the said Mrs. Daniel made their said purchases from 
this defendant in good faith and under the belief that this defend- 
ant, under the terms of said agreement “B,” had the right to sell 
the entire fee discharged of said lien, and therefore paid what was 
deemed a fair price for said lands. 

This defendant, further answering, says that on and prior to the 
2nd day of June, 1871, he was engaged in manufacturing cotton 
goods in his factory, in Hancock county, Georgia, shipping the goods 
North, and drawing on the same in the hands of his consignees. 
At that time the complainants seemed desirous of doing all his busi- 
ness as his factors. As an inducement to get all his business they 
assured him that should he require any money ahead of the sales 
of his goods consigned he could get it at seven per cent., meaning 
seven per centum per annum, by his drawing on them at four 
months. As this offer would be advantageous to him in his said 
business he accepted it, and therefore consigned complainants the 
products of his factory and drew drafts on his occasions required up 

to March 3lst, 1872, and the same being accepted by com- 
29 plainants, although amounting to more than the value of the 

goods consigned to them, this defendant then owning not 
only said factory, but also many thousands of acres of lands in the 
State of Georgia and being in good credit and standing. At that 
date it appeared by an account rendered the next month that this 
defendant had drawn drafts on complainants to the amount of 
$31,295.63 more than complainants had realized on goods and cot- 
tons shipped to them, this defendant having for a number of years 
before transacted a part of his said business with complainants and 
had gradually overdrawn during those years. In the account ecur- 
rent for the month of April, 1872, complainants charged this de- 
fendant therein $150.89 for one month’s interest for overdraws, as 
therein appears, at the rate of 7 per cent. per annum, and in the 
same account current also charged 2} per cent. for six months on 
$35,000.00, for overadvances, as therein stated, which sum, this de- 
fendant avers, was not the real sum according to the fact, but a nom- 
inal sum, assumed for the purpose of charging this extra interest, 
which interest amounted to $875.00, besides the said 7 per cent. 
interest before stated, to which this defendant never agreed. 

For each month thereafter in said year of 1872, including Novem- 
ber, tue like 7 per cent. interest per annum was charged up on like 
overdraws or balances of advances for the amount of interest due 
or claimed to be due by complainants (and charged up) in said ac- 
count currant. There was also charged up in the said account cur- 
rent for said November, 1872, 24 per cent. for six months on the 

nominal sum of $27,000.00, that being an assumed sum, as 
30 in the former instance six months before, and to which this 

defendant never agreed. ‘This process of compounding at 7 
per cent. per annum rate every month and at 24 additional was 
continued up to July Ist, 1873. On that date an agreement was 
entered into between the parties, a copy of which is hereto attached 
as part hereof, to which the usual leave of reference is prayed, 
marked Exhibit A, which agreement by its terms was to continue 
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in force for one year. As appears therein this defendant agreed to 
pay complainants four per cent. com-ission each six months on 
the sum of $25,000.00 and interest at the rate of seven per cent. 
| per annum and one-quarter per cent. brokerage on all amounts ad- 
1] vanced by them in cash or acceptances, which rate of interest was 
calculated up every month as to the 7 percent. and each six months 
as to the said four per cent., the former being compounded every 
month and the latter each six months, as will be shown by refer- 
ence to the accounts rendered. This agreement was, according to 


statis 
— 


its terms, to end on the Ist day of July, 1874, and did so end, as this 
ri defendant believed and is so advised. Yet he says that the com- 
plainants continued to charge him at the rate of 4 per cent. for each 
six months on said sum of $25,000.00, being $1,000.00 for each six 
months, adding it in as principal each six months and so com- 
pounding the same, and from that date, lst July, 1874, to the 17th 
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HI : day of January, 1878, complainants continued to charge up at the 
| same rate on said $25,000.00 the sum of a thousand dollars semi- 


| annually, compounding semi-annually as before and at the 
| 31 same time and all the while charging this defendant 7 
ie per cent. per annum on all advances at the end of each 
a month and so compounding each month at that rate of inter- 
| i est, a process which this defendant is advised, believes, and avers 
a to have been illegal, oppressive, and unjust. Besides, he is ad- 
vised and believes that the said agreement “A,” having been 
entered into when this defendant was under a great financial 
pressure, which left him little or no discretion, which was known 
to said complainants and of which they took advantage, and the said 
sum of $25,000.00 being a past debt, not then contracted, and no 
new consideration moving to him, the said agreement requiring a 
new and higher rate of interest on that sum of money, was void, and 
that said sum could only bear interest at the rate of 7 per cent. per 
annum,and even that not charg-able up against defendant until the 
end of the year; that said agreement by own terms at all events 
ceased on the Ist day of July, 1874, and complainants had no au- 
thority and defendant did not agree to allow them to charge him 
| such rate of interest thereafter as they did so charge. 
| On the 17th day of January, 1878, this defendant, still laboring 
| under financial pressure, which left him less discretion than before, 
of which complainants had knowledge and took advantage, was in- 
duced by them to sign another agreement, a copy of which is attached 
to their bill as Exhibit “ B,” by the terms of which this defendant 
was to pay them interest at the rate of 7 per cent. perannum and 
two and a half per cent. commission “ for each six months” on the 
sum of thirty thousand dollars for the term of three years. 
32 But this defendant states that the said sum of $25,000.00 
was a part of said $30,000.00, and that the latter was no new 
debt then created at the time said last-named agreement was made, 
but some time before that, and that neither in the former nor in the 
latter case was there any commission involved, and it was only a 


desire to charge this defendant an unconscionable rate of interest, 
notwithstanding the commissions and other advantages they de- 
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rived from the handling and sales of the goods and cottons defend- 
ant consigned to them so many years before, as will be shown by 
their accounts; and defendant is advised and avers that, as in the 
former case, there was nu new consideration to sustain said last- 
mentioned agreement, and that the same was and is void. 

Under said agreement the same process of charging interest on 
advances every month at the rate of 7 per cent. per annum and 
compounding monthly, charging said 24 per cent. each six months 
on the sum of thirty thousand dollars aforesaid and compounding 
the same each six months, as had been carried on before, and 
was continued, not only through the said term of three years from 
the said 17th of January, 1878, but after that time and until this 
defendant ceased to do business aforesaid with complainants, to wit, 
on or about the 17th day of April, 1883, and which was contrary to 
the wishes and the interests of this defendant, the said charging and 
compounding not having been agreed to by him, and, as he avers, 

being contrary to law, equity, and good conscience. 
oo This defendant, further answering, says that from the com- 
mencement of said business to the present time the said 
business has continued from month to month and from year to 
year without break and without any settlement having been had 
between said parties of their mutual. transactions and accounts 
therein, and which settlement is now for the first time in order to 
be made. As part of this answer he attaches a statement, marked 
Exhibit C, showing the amounts on which and the times when the 
extra interest was semi-annually charged and the amounts of such 
interest so charged and compounded. But all these, as well as the 
interest at 7 per cent. per annum charged up and compounded 
monthly, will fully appear in the accounts rendered by complain- 
ants to defendants monthly and semi-annually, and which would 
be attached as part of this answer but for their bulk and but for the 
fact that they are presumed to be copies of complainants’ books of 
accounts, and they have notice of their contents. They will, how- 
ever, be submitted to the court as part of this answer, which answer 
he now makes as and by way of a plea, in which he avers that the 
charges the complainants have made under the name of interest 
and commission and brokerage, as shown in the said accounts and 
as herein set forth, are usurious and contrary to equity and good 
conscience. He prays the court that all the said accounts may be re- 
ferred to the master of this court or to a special auditor for 
34 examination and for a report to be made by him to the court 
touching all the matters set forth, to the end that all interest 
or usury not lawfully charged against this defendant may be ascer- 
tained ; that an accounting may be had between the said parties, 
and should it be found, as defendant insists is the case, that com- 
plainants are largely indebted to him that a decree may be entered 
in his favor against them for such sum of money as may be found 
to be equitably due him by complainants, this answer being made 
and filed as a plea of set-off. 

This defendant, further answering, denies that the complainants 

are entitled to the relief or any part thereof in the said complaint 
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demanded, and prays the same advantage of his aforesaid answer 
| as if he had pleaded or demurred to said bill of complaint, and prays 
Mini: to be dismissed with his reasonable costs and charges in this behalf 


Hill most wrongfully sustained. | 
HL LANIER & ANDERSON, 
LH Def’ts’ Solicitors. 


Clerk’s Memorandum. 


ate Exhibit A is omitted here, the original document being copied in 
Bie the evidence and appearing later in this transcript. See page 126. 


Sime 35 Exursir B. 
| ree & cer 
re: zs r S'S 
Sa 8 % g = % “oes 
| Date of balances. ga F — = 2 be = 
ce .; = Sa 2 
Hh | “ie + = 5 £8 2 
HT 338 E¢ E Es 23 
| = < TD < 
| a en 
April 30, 1872.........---.| $48,212 90 | $150 89 | $875 00 $35,000 00 
| a 44,623 06 | 267 48 
Se 44.267 71 | 283 79 
ee aesetet ORE SE 47,647 57 | 3037 
a i SI 89,306 56 | 452 21 
Rs OF Oo, a cieentenaimtmciont 39,03y 54 828 O01 
ioe a ROU Ss 36,685 32 182 20 
bee ee ns ce nlacees 29,838 11 145 67 | 675 00 @ 4 27,000 00 
an Ee ae Vee erate: 28,095 29 84 67 | 
ean Sem. .“ 1670... onnas) 98,707 56 210 77 
RET 2S Reema HF 867 69 
| t Ti ON hl eR ET oe 23,022 14 | 166 06 
Pal UT 6 Lic cients tinea 20,479 45 | 189 74 500 00 @ 4 25,000 00 
a A es a UM Ue 241 50 
- iW SS a re a 132 13 | 
| | July “ ll} 48,184 68 | 634 20 | 1,000 00@4| 25,000 
il NE tin eee OE 48,146 39} 257 61 
ty ee 80,948 25 231 32 
|) aa Nov. +2 873 ..___..__.| 26,895 60 814 21 
Real “i eee Se 803. 60 
Te Jan. YP BBT6 ccansd cond) Meeeee: Oe 270 90 | 1,000 00 @ 4 25,000 
eth Feb. OO > sal aati 34,365 49 237 31 
a i ) Mar. sc OR ag ENE CRE 36,736 70 320 
ae | et Ae OO  feeumest | Cae OO 289 75 
| | May 30, 1874.______- 34,191 15 244 86 
; 36 June 30, 1874._....-- 36,283 78 285 29 
) say. 0. 83,270 56 100 47 | 1,000 00 @ 4 25,000 00 


mom, CD 


ell Sg 


DANIEL A. JEWELL ET AL. 


Date of balances. 
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Exursit B—Continued. 
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This statement is an approximate, and is submitted for examina- 
tion and accurate report by the master or auditor. 


STATE OF 0 ipa 
Hancock County. 


Daniet A. JEWELL, of said county, one of the defendants in the 
bill to which the foregoing is his answer, who, being duly sworn, 
deposes and says that he has read said answer and knows the con- 
tents thereof,and that the same is true of hisown knowledge except 
as to matters therein stated as information and belief, and as to those 


matters he verily believes it to be true. 
DANIEL A. JEWELL. 


Sworn to and subscribed before me this 9th dav of June, 1884. 
| W. H. JEWELL, 
Not. Pub., Hancock Co., Ga. 


Endorsement: In the circuit court of the United States for west- 
ern division, southern district of Georgia. Woodward, Bald- 
41 win & Co. vs. Daniel A. Jewell ef al. Answer of D. A. Jewell. 
Filed in office this 14th day of June, 1884. L. M. Erwin, 

dep. clerk. Lanier & Anderson, his sol’s. 


Afterwards, to wit, on the 26th dav of June, 1884, came the de- 
fendant 8. P. Myrick, by Lanier & Anderson, lis solicitors, and filed 
in the clerk’s office of said court his answer in the words and figures 
following, to wit: 


Answer of 8S. P. Myrick. 


In Equity. In Fifth Circuit Court of the United States for Western 
Division of Southern District of Georgia. 


WoopwARD, BALDWIN & Co. 
v8. 
DanieL A. JEWELL, Sern P. Myrick, Mrs. Exiza P. Jones. 


The separate answer of Seth P. Myrick, oneof the defendants in the 
above-stated case. 


This defendant, now and at all times reserving to himself all and 
all manner of benefit or advantage of exception or otherwise that 
can or may be had or taken to the many errors, uncertainties, and 
imperfections in the said bill contained, for answer thereto or to so 
much thereof as this defendant is advised is material or necessary to 
be answered unto, answering, saith that he admits that on or about 
the lst day of February, 1882, the said D. A. Jewell executed a deed, 
in pursuance of a sale to this defendant, for the property set forth in 

Exhibit D, except the part sold to Mrs. Elizabeth Daniel, the 
42 saine being also set forth in Exhibit A to said bill; but this 
defendant states that, so far from purchasing only the equity 
of redemption in said lands, he undertook to buy and the said Jew- 
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ell undertook tosell him the entire fee ther-in, in good faith, both be- 
lieving the one had the right to sell and the other the right to buy 
the same free from all liens, and in that belief the said Jewell agreed 
to sell and this defendant agreed to buy said land at its fair market 
price or value, to wit, the sum specified in the deed from said Jewell 
to this defendant, and all which price was duly paid before the said 
bill was filed. As to the state of the accounts and dealings and in- 
debtedness between the complainants and the said D. A. Jewell, as 
set forth in said bill, this defendant has no personal knowledge, and 
refers to the answer of the said Jewell on that subject. 

This defendant, further answering, denies that the complainants 
are entitled to the relief or any part thereof in the said complaint 
demanded, and prays that the same advantage of his aforesaid an- 
swer may be allowed him as if he bad pleaded or demurred to the 
said bill of complaint,and he prays to be dismissed with his reason- 
able costs and charges in this behalf most wrongfully sustained. 


LANIER & ANDERSON, 
Defendants’ Solicitors. 


STATE OF GEORGIA, 
Baldwin County. 


StetH P, Myrick, the above-named defendant, being duly sworn, 

deposes and says that he has read the foregoing answer and knows 

the contents thereof, and that the same is true of bis own 

43 knowledge except as to matters therein stated as information 
and belief, as to which matters he believes to be true. 


S. P. MYRICK. 


Sworn to and subscribed before me this 19th day of June, 1884. 
[ SEAL. | JOHN R. SMITH, 
Justice of Peace. 


Endorsement: United States circuit court, western division, south- 
ern district of Georgia. Woodward, Baldwin & Co. vs. Daniel A. 
Jewell e al. Answer of S. P. Myrick. Filed in office June 26th, 
1884. L. M. Erwin, deputy clerk. Lanier & Anderson. 


Afterwards, to wit, on the 26th day of June, 1884, came the de- 
fendant Eliza P. Jones, by her solicitors, Lanier & Anderson, and 
filed in the clerk’s office of said court her answer in the words and 
figures following, to wit: 
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Answer of Eliza P. Jones. 


In Equity. In Fifth Cireuit Court of the United States for Western 
Division of the Southern District of Georgia. 


v8. 


WoopWARD, BALDWIN & Co. 
Danie. A. Jewett, Sera P. Myrick, and Mrs. Exiza P. Jones. 


The separate answer of Mrs. Eliza P. Jones, one of the de- 
44 fendants in the above-stated case. 


This defendant, now and at all times reserving to herself all and 
all manner of benefit or advantage of exception or otherwise that 
can or may be had or taken to the many errors, uncertainties, and 
imperfections in the said bill contained, for answer thereto or so 
much thereof as this defendant is advised is material or necessary 
to be answered unto, answering, suith that she admits it is true that 
Mrs. Elizabeth Daniel bought from said Daniel A. Jewell part of 
the land set forth in Exhibit A to said bill: but this defendant states 
that she is advised and believes that so far from purchasing only the 
equity of redemption therein she bought the entire fee and paid 
therefor the sum of one thousand dollars, the same being a fair price 
for said Jand, and that she bought the same freed from all mortgage 
or other lien thereon, believing that the said Jewell had the right to 
so sell the same, the whole of said purchase-money having been paid 
prior to filing of said bill. 

That defendant further states that Mrs. Elizabeth Daniel, after 
acquiring title to said land as aforesaid and whilst so holding the 
same, died on the 14th day of July, 1882, intestate, leaving only two 
children as her sole heirs-at law, to wit, this defendant and her 
brother, M. K. Daniel, and that the latter, being of the age of twenty- 
one years, executed in favor of this defendant a deed conveying to 
her his undivided half interest in said land, a copy of which is 
hereto attached as Exhibit B, whereby the entire title to said land, 
as she claims, vested in her. She also attaches a copy of the deed 
from said Jewell to said Elizabeth Daniel as part hereof, to each of 
which the usual leave of reference is prayed, the one marked Ex- 

hibit A and the other B. 
45 As to the state of the accounts, dealings, and indebtedness 

between the complainants and the said D. A. Jewell, as set 
forth in said bill, this defendant bas no personal knowledge, and 
refers to the answer of said Jewell on that subject. This defendant, 
further answering, denies that the complainants are entitled to the 
relief or any part thereof in the said complaint demanded, and prays 
that the same advantage of the foregoing answer may be allowed her 
as if she had pleaded or demurred to the said bill of complaint, and 
she prays to be dismissed with her reasonable cost and charges in 
this behalf most wrongfully sustained. 

LANIER & ANDERSON, 
Defendants’ Solicitors. 
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STATE OF corgi 
Baldwin County. 


Mrs. Exiza P. Jones, one of the defendants named in the above 
answer, being duly sworn, deposes and says that she has read the 
foregoing answer and knows the contents thereof,and that the same 
is true of her own knowledge except as to matters therein stated in 
information and belief, which matters she believes to be true. 


ELIZA P. JONES. 


Sworn to and subscribed before me this 23rd day of June, 1884. 
FLEMING G. GRIEVE, 
Notary Public, Baldwin County, Ga. 


Clerk’s Memorandum. 


Exhibits A and Bare omitted here, the original documents being 
copied in the evidence and appearing later in this transcript. See 
pages 129-131. 


46 Endorsement: Woodward, Baldwin & Co. vs. D. A: Jewell 

etal. Answer of Mrs. Eliza P. Jones, one of the defendants. 
Filed in office June 26th, 1884. L. M. Erwin, deputy clerk. Lanier 
& Anderson, compl’ts’ sol’s. 


Afterwards, to wit, on the 18th day of October, 1884, came the 
complainants, by Hill and Harris, their solicitors, and filed in the 
clerk’s office of said court their demurrer and answer to motion for 
reference to master in the words and figures following, to wit: 


Demurrer and Answer to Motion. 


In Circuit Court of United States for Southern District of Georgia, 
Western Division. 


WoopwakRbD, Batpwin & Co., Complainants, 
and In Equity. 
DanieEL A. JEWEL et al., Defendants. 


Now come the complainants and by way of demurrer and answer 
to motion of defendant for reference toa master submit: 
ist. That there can be no recovery or set-off for usury because the 
claim thereof is barred. 
2nd. Because the amount of the account claimed by complainants 
against defendant was submitted to the defendant each and every 
month during the entire time covered by said transactions, and each 
and every one of the same was examined, approved, and acknowl- 
edged to be correct by said defendant in writing. 
47 3rd. Because said motion is premature and there is no 
reason shown to the court wliy said motion should be granted 
and the expense and trouble of said reference incurred until the 


-court, on hearing the case, shall determine that there is a reason for 


said reierence. 
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4th. Because defendant attacks an account of long standing, which 
has been submitted to him item by item and approved by him, and 
does not surcharge or falsify said items or any thereof. 

5th. Because the assignees on insolvency of said D. A. Jewell, ap- 
pointed by him to wind up all his affairs, and into whose possession he 
put all his books and accounts, have audited, examined, and approved 
the account as claimed to be due by complainant-. This act of his 
representatives, in connection with his own act and written acknowl- 
edgment of the correctness of the account, may be well regarded as 
conclusive, and certainly ought to be in the absence of any advantage 
which would accrue to the defendant even ifthe reference was made 
and the master reported on a stale demand. 

Respectfully submitted. 

HILL & HARRIS, 


Solicitors for Complainants. 


STATE OF New YORK, | oy 
City and County of New York, {| ~’ 


Exvisau P. Smira, being duly sworn, deposes and says that he is a 
member of the firm of Woodward, Baldwin & Company, of New 
York city, New York ; that his said firm of Woodward, Baldwin & 

Co. rendered from time to time true and correct statements 
48 of the accounts current between his said firm and D. A. Jew- 
ell to the said D. A. Jewell, and the said D. A. Jewell ex- 
amined said statements and approved and acknowledged them cor- 
rect ; that said statements were exact transcripts from the books of 


his said firm. 

ELIJAH P. SMITH. 
em Sworn to before me this 14th day of October, A. D. 
[ SEAL. | 1884. 

WM. F. LETT, 


Commissioner for Georgia in New York. 


Endorsement: In equity. In fifth cireuit court of United States 
for southern district of Georgia, western division. Woodward, Bald- 
win & Co., complainants, vs. Daniel A. Jewell, defendant. Answer 
to motion for reference to master. Filed Oct. 18th, 1884. Marion 
Erwin, dep. clerk. Hill & Harris, solicitors for defendants. 


Afterwards, to wit,on the 27th day of October, came the com- 
plainants, by Hill & Harris, their solicitors, and filed in the clerk’s 
office of said court an amendment to their bill in the words and 
tigures following, to wit: .- 
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Amendment to Bill. 


In the Circuit Court of the U.S. for Southern District of Georgia. 
In Equity. 


WoopwarpD, BaLtpwin & Company, Complainants, 
versus 
DANIEL A. JEWELL et al., Defendants. 
49 Complainants, by leave of the court, amend their bill as fol- 
lows: 


Orators aver that at the time of the execution of the instruments 
and agreement exhibited to said bill as Exhibits A & B it was the 
object of complainants to secure themselves and of said Jewell to se- 
cure these complainants in the most ample manner and extent that 
was possible under the law, and it was their mutual object to con- 
vey to complainants the title to said property as security; but the 
said instrumentand agreement were not artificially drawn, although 
sufficient to effectuate said intention. Wherefore complainants pray 
that said instrument and agreement may be construed by the court 
and that orators may have their rights decreed to them according to 
the true construction of said papers, and, if the same be construed to 
vest title in complainants, that the said lands be decreed to be sold, 
complainants’ debts paid out of the proceeds, if sufficient, and the 
residue, should there be any, paid to whomsoever may be thereto 
entitled. 

W. E. JACKSON, 
HILL & HARRIS, 
Compl’ts’ Sol’rs. 


Acknowledgment of Service. 


Due and legal service acknowledged ; copy received; all further 
service and notice waived. 
October 27th, 1884. 
LANIER & ANDERSON, 
Def’ts’ Solicitors. 


50 Endorsement: In circuit court of the United States for the 
western division, southern district of Georgia. In equity. 
Woodward, Baldwin & Co., complainants, and D. A. Jewell et al., de- 
fendant-. Amendment to bill. Filed in office October 27th, 1884. 
M. Erwin, deputy clerk. Hill & Harris, complainants’ solicitors. 


Afterwards, to wit, on the 27th day of October, 1884, came the 
complainant-and filed in the clerk’s office of said court their replica- 
tion in the words and figures following, to wit: 
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Replication. 


STATE OF GEORGIA, is 
Southern District, Western Division, | ~° 


In the Circuit Court of the United States. October Term, A. D. 1884. 


WoopwarpD, Batpwin & Co. 
v8. In Chancery. 
D. A. JEWELL et al. 


The replication of Woodward, Baldwin & Co., complainants, to the 
answer of D. A. Jewell, 8. P. Myrick, and Elizabeth Daniel. 


These repliants, saving and reserving to themselves now and at all 
times hereafter all and all manner of benefit and advantage of ex- 
ception which may be had or taken to the manifold insufficiencies of 
the said answer of the said defendants, for replication thereunto say 
that they will aver, maintain, and prove their bill of complaint to be 

true, certain, and sufficient in the law to be answered unto, 
51 and that the said answers of the said defendants are uncer- 
tain, untrue, and insufficient to be replied unto by these rep- 
liants; without this, that any other matter or thing whatsoever in 
the said answer contained material or effectual in the law to be 
replied unto and not herein and hereby well and sufficiently replied 
unto, confessed and avoided, traversed or denied, is true; all which 
matters and things these repliants are ready to aver, maintain, and 
prove as this honorable court shall direct, and humbly pray as in 
and by their said bill have already prayed. 
W. E. JACKSON, 
HILL & HARRIS, 
Solicitors for Complainants. 


Endorsement: In circuit court of United States, southern district, 
western division, Georgia. In equity. Woodward, Baldwin & Co., 
complainants, and D. A. Jewell e al., defendants. Replication. 
Filed in office October 27th, 1884. Marion Erwin, deputy clerk. 
Hill & Harris. 


Afterwards, to wit, on the 27th day of October, 1884, at the Octo- 
ber term, 1884, of said court, Honorable Jas. W. Locke, judge, pre- 
siding, the following orders were made and entered of record: 


Order Overruling Motion for Reference. 


52 [In Equity. In Circuit Court of United States for Southern 
District, Western Division of Georgia. 


Woopwarpb, BaLpwin & Co., Complainants, 
and 
DANIEL A. JEWELL et al., Defendants. 


The motion.in the above case for reference to a master coming on 
4—310 
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before me, after argument heard, it is ordered and adjudged that 
the motion be overruled and denied without prejudice to right of 
parties to renew the same. 
October 27th, 1884. 
| JAS. W. LOCKE, Judge. 


' Endorsement: In circuit court of United States for the southern ay 
district of Georgia, western division. Woodward, Baldwin & Co., 
complainants, and D. A. Jewell et al., defendant-. Order overruling 

motion for reference. Filed October 27th, 1884. Marion Erwin, 
deputy clerk. 


v8. 


WoopWARD, BALDWIN & ae 
DANIEL A. JEWELL ef al. 


This matter having been fully heard upon motion of reference to 
a master, and it appearing, upon a careful examination of such mat- 
ter of reference, that there are important questions involved in said 

case that should be heard and determined before a master 

53 could understandingly inquire into or report upon such mat- 
= ters, it is ordered that such motion be denied without preju- 
a dice to a renewal of the same at any subsequent stage of the pro- 
ceedings. | 
; In open court. 
| Oct. 27th, 1884. 
| J. W. LOCKE, Judge. 
| 
: 


Endorsement: In circuit court of the United States for the western 
division, southern district of Georgia. Woodward, Baldwin & Co. 
vs. Daniel A. Jewell. Order overruling motion for reference. Filed 
October 27th, 1884. L. M. Erwin, deputy clerk. 


Afterwards, to wit, on the 21st day of January, 1885, at the Octo- 
| ber, 1884, adjournment term of said court, the Honorable Thomas 
| Settle, judge for the northern district of Florida, presiding by as- 
| signment during the disability of the district judge for the southern 
| ory of Georgia, the following order was made and entered of 
; recora : 


Order Extending Time to Take Testimony. 


In Equity. In Circuit Court of United States for Southern District 
of Georgia. 


WoopwakRD, BALpwIn & rh 


v8. 
D. A. JEWELL e al. 


In the above cause, by consent of complainants and defendants 
and for sufficient cause shown, it is ordered that the time for | 
54 taking testimony in said cause be extended to April 1st, 1885. | 


January 21st, 1885. 
THOMAS SETTLE, Judge. 
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Endorsement: United States circuit court, western division, south- 
ern district of Georgia. Woodward, Baldwin & Co, vs. D. A. Jewell 
etal. Order extending time for taking testimony to April Ist, 1885. 
Filed in office January 21st, 1885. L. M. Erwin, deputy clerk. 


Afterwards, to wit, on the 26th day of January, 1885, at the No- 
vember, 1884, adjourned term of said court, the following order 
wus made and entered of record: 


Order Appointing Examiner to Take Testimony. 


In Equity. In the Fifth Circuit Court of the United States for the 
Western Division, Southern District of Georgia. 


WoopwarRpD, BALDWIN & Co. 
v8. 
D. A. JEWELL et al. 


Upon application of the defendants in the above-stated cause for 
the appointment of an examiner to take the testimony of witnesses 
in said cause, as provided in the amendment to the rule of court 
number 67, made at December term, 1861, it is ordered by the court 

that E. F. Best, Esq., the present master of the court, be, 
55 and he is hereby, appointed to take the testimony of any and 

all witnesses, either produced before him by complainants or 
by defendants or their counsel, who reside within one hundred miles 
of the city of Macon, the said examiner being authorized to give 
notice of the time and place of taking the testimony, which is to be 
done, the testimony taken and filed in office by said examiner, by 
the Ist day of April next. 

January 26th, 1885. 

THOMAS SETTLE, Judge. 


We consent that the time of taking testimony in the above case 
shall be extended to the 17th April, 1885, which shall be the date of 
filing. 

, LANIER & ANDERSON, 
Defendants’ Solicitors. 
WM. E. JACKSON, 
Complainants’ Solicitor. 


Endorsement: In United States circuit court, western division 
southern district of Georgia. Woodward, Baldwin & Co. vs. Daniel 
A. Jewell e al. Order appointing commissioner to take testimony. 
Filed Jan. 28th, 1885. L. M. Erwin, deputy clerk. Lanier & An- 
derson, complainants’ solicitors. 


Afterwards, to wit,on the 5th day of August, 1885, came the 
complainants, by Hill & Harris, their solicitors, and filed in the 
clerk’s office of said court their supplemental bill in the words and 
figures following, to wit: 
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56 Supplemental Bill. 


In the Cireuit Court of the United States fur the Western Division 
of the Southern District of Georgia. In Equity. 


WoopwARD, BALDWIN & Co. 
versus 
DANIEL A. JEWELL, Seta P. Myrick, et al. 

Complainants, by this their supplemental bill, show to the court 
that since the filing of their original bill it has come to their knowl- 
edge that the defendant Seth P. Myrick has conveyed the land de- 
scribed in the bill as obtained by him from D. A. Jewell to his wife, 
Mrs. Elizabeth S. Myrick, who is a citizen of said division and dis- 
trict. A certified copy of such deed of conveyance is hereto an- 
nexed and leave of reference thereto prayed as often as may be 
necessary. 

Complainants show that before filing said bill their counsel, W. 
E. Jackson, Esq., visited Baldwin county for the purpose of obtain- 
ing information relative to said land and the condition of the 
title, and made diligent search of the records, but, by some acci- 
dent, omitted to discover said conveyance, and the erroneous im- 
— into which complainants thus fell that said Seth P. Myrick 

eld and claimed the ownership of said land was deepened by the 
fact that throughout the whole litigation defendant 8S. P. Myrick 
has plead and before the examiner testified as if the land was his 
own. 

Complainants show that if this cause proceeded to a decree with 
the parties now before the court complainants would then have a 

new litigation with said Mrs. Elizabeth S. Myrick as a subse- 
57 quent grantee from D. A. Jewell through her husband. She is 

a proper party to this bill, and, to avoid a multiplicity of 
suits and to settle in one decree the whole controver-y in respects to 
complainants’ rights against said land, complainants pray that she 
be made a party defendant hereto. Complainants caver that the 
transfer or conveyance of said land by Seth P. Myrick to said Eliza- 
beth S. Myrick was subject to all the rights of compiainants against 
the said land under the said conveyance from D. A. Jewell to them, 
and which was of record at the time of said transfer to her. 

If anything passed under said transfer to defendant from said 
Seth P. Myrick, it was only the equity of redemption therein. 


Wherefore complainants pray— 


ist. That the writ of subpcena shall issue, directed to said Eliza- 
beth S. Myrick, who is a citizen of said division and district and 
who resides in Baldwin county, therein. 

2nd. That said land described in the bill be decreed to be sold 
free from any cloud or incumbrance caused by defendant’s said con- 
veyance from her husband. . : 


DANIEL A. JEWELL ET AL. 29 


drd. Such other and further relief as complainants’ case may 
require or warrant. 
W. E. JACKSON, 
HILL & HARRIS, 


Solicitors for Complainants. 


Acknowledgment of Service. 


I acknowledge due and legal service of this supplemental 
58 bill, as well as the original, and — process and all further 
services as to both, May 30th, 1885. 


ELIZABETH 8S. MYRICK. 


Clerk’s Memorandum. 


The exhibit attached to this supplemental bill is omitted, the 
original document being copied in the evidence and appearing later 
on in this transcript. See page 133. 


Endorsement: United States circuit court, southern district of 
Georgia, western division. May term, 1885. Woodward, Baldwin 
& Co. vs. Elizabeth S. Myrick. Supplemental bill. Filed ia office 
this 5th day of August, 1885. L. M. Erwin, deputy clerk. Hill & 
Harris, compl’ts’ sol’s. 


Afterwards, to wit, on the 23rd day of September, 1885, came the 
defendant D. A. Jewell, by his solicitors, Lanier & Anderson, and 
filed in the clerk’s office of said court his answer to amended bill: 


D. A. Jewell’s Answer to Amended Bill. 


In United States Fifth Cireuit Court, Western Division, Southern 
District of Georgia. In Equity. 


Woopwarp, BALDWIN & weed 
Us. 


DANIEL A. JEWELL ef al. j 


And now comes the said D. A. Jewell, one of the defendants to 
the bill in said cause, and, waiving no right to except to the errors 
and deficiencies in said bill as now amended, answers the bill as 

59 amended by the amendment praying the court to construe 
the Exhibits A and B to the bill filed — day of , 1884. 
Respondent states that the original of which the said Exhibits A 
and Bare substantial copies were executed at the same time, bear 
the same date, are one and the same transaction, the former refer- 
ring to the latter, and constitute, as he is advised, believes, and so 
pleads, one and the same instrument, in the same manner and to 
the same effect as though the latter were word for word embraced in 
it, and that such instrument was and respondent states was intended 
to be a mortgage and no more than a mortgage, creating a lien only 


an cept 


ey 2 i ee 
& pa Pty .- ahs aes, 
Wa as 2 ee 
Py eae. ae 


30 WOODWARD, BALDWIN & CO., &C., VS. 


on the property described, to secure the $5,000 specified therein, but 
reserving the right and power in respondent to sell said land so 
mortgaged and convey the entire title fee to the purchaser. Even 
up to some time after said bill was filed and until said amendment 
was made complainants and their solicitors treated said instrument 
asa mortgage. They filed said bill, declaring, as will therein ap- 
pear, the same to be a mortgage and praying for its foreclosure as 
such. The part of said instrument marked Exhibit A in the bill 
provides, in the same manner as mortgage deeds usually do, that 
upon the payment of the $5,000.00 and accruing lawful interest 
when due at the end of three years, “according to the tenor of the 
instrument, bearing even date” with it, “ between the same parties ” 
(meaning the instrument copied in Exhibit B in the bill), then, as 
well, the said “indenture and the right to the property conveyed ” 
should “cease, determine, and be void to all intents and pur- 
oses.” | 

60 - In the latter instrument, shown in said Exhibit B, it is re- 

cited in the latter part of it that “the security ” which had 
therein before been referred to, “being mortgage deeds to real estate 
in the counties of Warren, Baldwin, Twiggs, and Sumter,” had been 
given. The only lands in Baldwin county embraced in said “ secu- 
rity,” respondent states, were the lands described in the instrument 
shown in Exhibit A, and which were the lands sold by respondent 
to said S. P. Myrick and Mrs. Daniel. Complainants held no other 
mortgage on any land of respondent situated in Baldwin county at 
the date of said instruments, to wit, the 17th day of January, 1878. 
Following the recital just quoted in the instrument shown in said 
Exhibit B is this express provision : “ The said Woodward, Baldwin 
& Co. further agree that the said Jewell shall have full right and 
permission to sell the property named in said deed and make title 
thereto, the proceeds of sale to go to the credit of said Woodward, 
Baldwin & Co.” Respondent says that this clause referred to said 
instrument shown in Exhibit A, and, being part thereof, gave him 
and was intended to give him full power to sell the lands in ques- 
tion, and to convey the title, freed from said lien, to the pur- 
chasers. The said complainants had full confidence in respond- 
ent’s purpose to do right, and it was a part of the contract that 
respondent should have and exercise this power. Respondent 
further states that the three thousand and two hundred acres of 
land which was embraced in one of the mortgages referred to in 
said Exhibit B to secure the nominal debt of $30,000, of which 
said $5,000 mentioned in the mortgage shown in Exhibit A . 

was a part, was brought to sale by the commissioners 
61 appointed under his deed of assignment in favor of his ered- 

itors for the benefit of complainants; that the same were sold 
under very unfavorable circumstances in one body and were knocked 
off to complainants at the nominal sum of $8,000.00, being then 
largely worth more than that sum, and that shortly after complain- 
ants realized by a sale thereof the sum of $10,000.00, the whole of 
which, instead of $8,000.00, should equitably be applied to any debt 
which respondent owes them, and he denies that he owes them any, 
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and, if not, should be paid to respondent by decree of the court under 
his former answer filed as a cross-bill; and this respondent prays the 
court accordingly. Respondent, having fully answered, prays to be 
discharged with costs, &c. 
LANIER & ANDERSON, 
Resp’t’s Sol’s. 


STATE OF GEORGIA, | 
Hancock County. 


Daniet A. JEWELL, one of the defendants, being duly sworn, de- 
poseth and saith that he has read over the foregoing answer and 
knows the contents thereof, and that the same is true of his own 
knowledge except as to the matters therein stated as information, 
and as to those matters he believes them to be true. 


DANIEL A. JEWELL. 


Sworn to and subscribed before me, on this 22d day of September, 
1885. 
W. H. JEWELL, 
Not. Pub., Hancock County. 


Endorsement: United States circuit court, western division, 

62 southern district of Georgia. Woodward, Baldwin & Co. vs. 

Daniel A. Jewell ef al. Answer of D. A. Jewell to amended 

bill. Filed Sept. 23rd, 1885. L. M. Erwin, deputy clerk. Lanier 
& Anderson. 


Afterwards, to wit,-on the 23rd day of September, 1885, came the 
defendant, E. 8S. Myrick, and filed in the clerk’s office of said court 
her answer in the words and figures following, to wit: 


Answer of Elizabeth S. Myrick. 


In United States Circuit Court, Western Division, Southern District 
of Georgia. In Equity. 


WoopwakRD, BALDwIN «& Co. 
V8. 
DANIEL A. JEWELL ef ald. 


The answer of Mrs. Elizabeth S. Myrick, one of the defendants in 
the above cause. 


This defendant, now and at all times saving and reserving to her- 
self all and all manner of benefit or advantage of exception or other- 
wise that can or may be had or taken to the many errors, uncer- 
tainties, and imperfections in the bill as amended contained, for 
answer thereto or so much thereof as this defendant is advised is 
material or necessary to be answered unto, answering saith that 
she has little, if any, personal knowledge of the transactions between 
the complainants and Daniel A. Jewell out of which arose the in- 
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debtedness claimed by complainants in said bill to be due them by 
said Jewell. 
As to the land conveyed by S. P. Myrick, her late husband, 
63 to her, referred to in the bill as amended, she states that her 
said husband having bought the land with the money that 
belonged to her as part of her separate estate he, shorily after pur- 
chasing the same from said Jewell, conveyed the title thereof to her; 
that the price so paid by him for said land was a full and fair one, 
and for which he purchased the entire fee therein and not the equity 
of redemption, as alleged ; that she believes, and has no doubt the 
same is true, that her said husband bought said land from said 
Jewell in the utmost good faith, he believing, as she believed, and 
that he so conveyed the title to her, that said Jewell had the right 
to sell said land at such price as he deemed reasonable and best, free 
from any lien or claim therein of the said complainants or others, 
and convey the unencumbered title to the purchaser. 

As to the Exhibits A & B attached to the bill this respondent 
states that she is advised and believes, and now here so pleads, that 
the said originals being executed at the same time as part of one 
and the same transaction, the latter being referred to in the former, 
constituted but one instrument or deed in the same manner, to the 
same extent, and having the same effect as though the terms of the 
latter had been incorporated in the former, and that such instrument 
was, and was intended to be, a mortgage, creating no more than a 
lien on said property therein specified to secure the sum of $5,000.00, 
but reserving the right and power in said Jewell to sell the land so 

mortgaged and convey title in full toa purchaser. As will 
64 appear by the pleadings the complainants and their solicitors 

filed said bill for the specific purpose for foreclosing said in- 
strument as a mortgage. The part of said instrument marked Ex- 
hibit A in the bill provides, in the same manner as mortgage deeds 
usually do, that upon the payment of the $5,000.00 when due, being 
three years thereafter, with lawful interest, “ according to the tenor 
of the instrument, beariug éven date” with it, “ between the same 
parties,” then as well the said “ indenture and the right to the prop- 
erty convey ed ” should “ cease, determine, and be void to all intents 
and purposes.” ‘The instrument referred to was that shown in Ex- 
hibit B to the bill, in the latter part of which it is recited: “ The 
security ” (which has been referred to therein) “ being mortgage deeds 
to real estate in the counties of Warren, Baldwin, Twiggs, and Sum- 
ter, in the State of Georgia.” 

The lands in Baidwin, the respondent states, and lands embraced 
in the mortgage described in Exhibit A attached to the bill, and the 
recital just quoted is followed (and said Exhibit B concludes) with 
this express provision: “The said Woodward, Baldwin & Co. further 
the said Jewell shall have full right and permission to 
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which her late husband so bought from him freed from 
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said lien, and she is advised, believes, and so pleads that the said 
purchaser did not have to look to the application of the pur- 
65 chase-money ; that if any one of the parties is to suffer from 
the failure to rightly apply the purchase-money the innocent 
purchaser ought not to be the one, but rather the complainants, who, 
by the said writing, invested the seller with the power to do injury. 

Respondent says that she is informed and believes that the only 
land mor-gaged by said Jewell to complainants, referred to in said 
Exhibits A & B as in Baldwin county, was the land so bought 
by her late husband from said Jewell and by Mrs. Daniel from said 
Jewell. 

Respondent further states that she is informed and believes that 
the 3,000 acres of land in Twiggs county mortgaged as stated were 
sold at the instance of Woodward, Baldwin & Co. at public sale and 
bid off by them at the nominal sum of $8,000.00, not being near the 
value of said land, and sale being made under very unfavorable cir- 
cumstances, and that immediately afterand with littleorno inconven- 
lence or expense they sold the same for $10,000, the said land being 
then worth that and mere and the said Jewell being unable to redeem 
it. Respondent claims that if said complainants should have the 
right to call on her for any part of said purchase-money for the 
said land she so received from her husband that respondent should 
account for and be required to allow the $2,000 so received on the 
sale of said Twiggs land as profit. 

Respondent, having answered so much of said bill as she is ad- 
vised 1s necessary for her to make answer to, prays to be discharged 
with costs, &e. 

LANIER & ANDERSON, 
Respondent’s Sol’s. 
66 STATE OF GEORGIA, | 
Bibb County. " 


Mrs. Ev1zaBetu S. Myrick, one of the defendants to the bill as 
amended, hereinbefore stated, who being duly sworn, says that she 
has had the foregoing answer read over to her and knows the con- 
tents thereof, and that the same is true of her own knowledge ex- 
cept as to matters therein stated on information and belief, and as 
to those matters she believes them to be true. 


KE. S. MYRICK. 


on Sworn to and subscribed before me this 19th day of Sep- 
[SEAL ] tember, 1885. 

FELIX C. CAMP, 

Not. Pub., Bibb Co., Ga. 


Endorsement: In United States circuit court, western division, 
southern district of Georgia. Woodward, Baldwin & Co. vs. D. A. 
Jewell et al. Answer of Mrs. E.S. Myrick. Filed Sep. 23,1885. L. 
M. Erwin, deputy clerk. Lanier & Anderson. 
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Afterwards, to wit, on the 29th day of October, 1885, at the Octo- 
ber term, 1885, of said court, the Honorable Emory Speer, district 
judge for the southern district of Georgia, presiding, a decree was 
made and entered of record in the words and figures following, to 
wit: 


Decree. 


In the Fifth Circuit Court of the U.S. for the Western Division, 
Southern District of Georgia. 


Bill in Equity 


¥ for Relief, &c. 


WoopWARD, BALDWIN & Co. 
8. 
DANIEL A. JEWELL, Mrs. ELZABETH Myrick, et al. 


67 This cause came on to be heard at this term of said court 

and was argued by counsel, and thereupon, upon considera- 
tion thereof, it was ordered, adjudged, and decreed that the prayers 
of the complainants in said bill be denied, and that the said bill be 
dismissed with costs of suit against the complainants in favor 
of the defendants, to be taxed by the clerk of this court. 

In open court October 29th, 1885. 
EMORY SPEER, 


U. 8. Judge. 


Endorsement: United States circuit court, western division, 
southern district of Georgia. Woodward, Baldwin & Co. vs. Daniel 
A. Jewell. et al. Decree. Filed Oct. 29, 1885. M. Erwin, deputy 
clerk. Lanier & Anderson. 


Afterwards, to wit, on the 30th day of December, 1885, came the 
complainants, by Hill and Harris, their solicitors, and filed in the 
clerk’s office of said court their petition for rehearing in the words 
and figures following, to wit: 


Petition for Rehearing. 


In the Cireuit Court of the United States for the Western Division 


of the Southern District of Georgia. 


WoopWARD, BALDWIN & Co. 


v8. brs Equity. 
D. A. JEWELL et al. 


68 To the honorable judges of said court: 


Now, during the term of said court at which the final de- 
cree in the above cause was rendered, come Woodward, Baldwin 
& Co., complainants in said case, and petition the court for a re- 
hearing therein in accordance with the rule in equity, and for 
mone matter or cause in which such rehearing is applied for, and 
all of which is apparent of record, petitioners show that said decree 
is erroneous upon the following grounds: | 

First. The writing executed by complainants at the time the de- 
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fendant Jewell executed the security deeds (copies of which are ap- 
pended to the bill) contains a stipulation that in the case of any 
sale of the lands by Jewell the proceeds should go to the credit of 
complainants. In the instance of the transaction between Jewell 
and Mrs. Daniel the evidence, which is part of the record, shows 
that Jewell did not sell the land, but exchanged it with Mrs. Dan- 
iels, General Myrick acting as her agent, and he, as such agent, had 
full notice of the rights of complainants. Petitioners submit that 
inasmuch as said Jewell received for the land upon which com- 
plainants had a security no money which could go to the credit of 
complainants, but other land which would be free from the lien of 
the security, this constitutes a breach of trust which was implied in 
the very transaction, and that thus said Mrs. Daniels was put upon 
notice of the breach of trust com-itted by said Jewell, and that 
her representative is not in equity entitled to hold said land free 

from the lien of complainants. ‘The testimony of Gen. Myrick 
69 in regard to his transaction with Jewell makes it at least 

probable that the whole or a part of the consideration was 
also land, and that he also was chargeable with notice of a similar 
breach and ought not to hold the land received by him free from 
the rights of complainants therein. 

Second. Because the evidence, which is part of the record, shows 
that the defendant Myrick and that Mrs. Daniels, through her agent, 
Myrick, had full and actual notice of the righ’. of complainants 
under their contract with Jewell. They cannot, therefore, in any 
sense be regarded or treated as bona fide purchasers without notice. 

Third. Because the record of the deeds given by defendants to 
complainants put the said Myrick and Daniel upon constructive no- 
tice of all the rights of complainants. Complainants submit that 
having actual and constructive notice defendants were bound to see 
to the application of the purchase-money. 

Fourth. Because the court erred in holding that the power of at- 
torney contained in the writing executed by complainants to Jewell 
was sufficient to pass title. Petitioners submit that the said Jewell 
did not even attempt to exercise any power in ‘the name of the prin- 
cipal, but sold the land as his own, without reference to such power, 
and that consequently the title did not pass; but even if said trans- 
action is treated as an attempt to exercise such power petitioners 
submit that such an attempt could not be made available in favor of 
the other parties who were affected by full notice of all the facts and 

of the defects in the execution of the power. 
70 Fifth. Because said decree is contrary to the equity of the 

ease. The evidence, which is of record, shows that if the de- 
fendants Myrick and Daniel are decreed to pay the debt of com- 
plainaats they will receive the land at a valuation, including the 
purchase-money paid by them, less than the sums at which ‘they 
have given in the same for taxes, and which represents a valuation 
below its true value. 

Sixth. Petitioners pray that if said decree be not entirely reversed 
that it muy be modified in the following particulars: 

“ First. That the land conveyed to Mrs. Daniel may be decreed to 
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be subject to complainants’ debt upon the ground that the transac- 
tion between Jewell and herself was a breach of trust of which she 
had full notice. 

“Second. That if it be decreed that defendants have any interest 
in said lands that petitioners may be permitted to advance them the 
full amount which they paid, with interest from the date of pay- 
ment, the defendants accounting for the rents, and that thereupon 
petitioners may be entitled to a decree declaring them the owners of 
the land.” 

Seventh. Petitioners pray for such other and further relief as the 
nature of the case upon a rendearing may require. 

WILLIAM E. JACKSON, 
HILL & HARRIS, 
Solicitors for Complainants. 


71 Afterwards, to wit, on the 7th day of January, 1886, an 

order was made by Honorable Emory Speer, district judge 
for the southern district of Georgia, in the words and figures follow- 
ing, to wit: 


Order Granting Rehearing. 


Upon considering the foregoing petition for rehearing— 

Ordered that the same be granted, the rehearing to be had at the 
May term of the circuit court for the western division of the southern 
district of Georgia. 

At chambers, Jan. 7th, 1886. 

EMORY SPEER, U. S. Judge. 


Endorsement: United States circuit court, southern district of 
Georgia, western division. October term, 1885. In equity. Wood- 
ward, Baldwin & Company vs. D. A. Jewell ef al. Original petition 
for rehearing. Filed in office this 30th day of December, 1885. L. 
M. Erwin, deputy clerk. Hill & Harris, plaintiffs’ attorneys. 


Afterwards, to wit,on the 17th day of June, 1886, at the May 
term, 1887, of said court, a final decree was made and entered of rec- 
ord in the words and figures following, to wit: 


Decree on Rehearing Affirming Original Decree. 


v8. 
D. A. JEWELL et al. 


Petition for rehearing on bill filed by petitioners, and on which 
final decree was rendered at the last term of the U.S. circuit court 
for the western division of the southern district of Georgia. 


72 WoopwaRrD, BALDWIN & a 


The above-stated case came on to be heard on the petition setting 
forth the grounds on which a reversal and modification of said de- 
cree was asked, and was argued by counsel; whereupon the court, 
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after due consideration, now hereby orders, adjudges, and decrees 
that the said decree heretofore rendered be, and the same is hereby, 
confirmed, and the prayers of said petition asking a reversal and 
modification of said decree are denied. 

It is further adjudged and decreed that the costs of this proceed- 
ing—the same to be taxed by the clerk—be paid by the said Wood- 
ward, Baldwin & Company. | 

Done in open court at Macon, Georgia, this 17th day of June, 1886. 

EMORY SPEER, Judge. 


Endorsement: United States circuit court, southern district of 
Georgia, western division. October term, 1885. Woodward, Bald- 
win & Co. vs. D. A. Jewell e al. Decree on rehearing affirming 
original decree. Filed June 17th, 1886. M. Erwin, deputy clerk. 
Lanier & Anderson. 


Afterwards, to wit, on the 7th day of July, 1887, at the May, 

73 1886, term of said court, came the complainants, by W. E. 

Jackson and Hill & Harris, their solicitors, and filed in the 

clerk’s office of said court their appeal in the words and figures fol- 
lowing, to wit: 


Entry of Appeal to Supreme Court. 


In Cireuit Court of the United States for Western Division of 
Southern District of Georgia. 


WoopwarD, Batpwin & Company, Complainants, 
vs. 
DANIEL A. JEWELL et al., Defendant-. 


‘The above-named complainants, being a firm composed of William 
A. Baldwin, Jr., a citizen of the State of Maryland; Christopher C. 
Baldwin and Reginald T. Woodward, citizens of the State of New 
York, conecive themselves aggrieved by the final decree in said 
cause, which involves an amount exceeding $5,000, which decree was 
rendered at the October term, 1885, of said court, and confirmed 
upon a rehearing by order and decree granted June J1th, 1886. 

And having given due notice by citation to the defendants in said 
cause of the entry of this appeal at this the May term, 1887, of said 
court, and said defendants being present in court, complainants do 
hereby appeal— 

ist. From the final decree in said cause rendered October 29th, 
1885, at the October term, 1885, of said court. 

2nd. From the order and decree at May term, 1886, granted June 
llth, 1886, confirming, upon rehearing, said decree rendered at Oct. 

term, 1885. 
74 Complainants now here tender bond according to the stat- 
ute in such cases, and pray that their appeal be allowed; that 
said bond be approved; that a transcript of the record, evidence, and 
proceedings in the cause, duly authenticated, may be sent to the 
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Supreme Court of the United States, and that citation to said defend- 
aunts shall be issued as provided by law. 


WILLIAM E. JACKSON, 
HILL & HARRIS, 
Complainants’ Solicitors. 


Endorsement: Circuit court U.S., southern dist., west div., Ga. 
Woodward, Baldwin & Company vs. Daniel A. Jewell et al. Entry 
of appeal to Supreme Court. Filed in office July 7th, 1887, at May 
term, 1887. Marion Erwin, dep.clerk. W.E. Jackson, Hill & Harris, 
compl’ts’ sol’s. 


Afterwards, to wit, on the 7th day of July, 1887, came the com- 
plainants, by Hill & Harris, their solicitors, and filed in the clerk’s 
office their appeal bond in the words and figures following, to wit : 


Appeal Bond. 


In Circuit Court of U.S. for Western Division, Southern District of 
Georgia. In Equity. 


Woopwarkp, BALDWIN «& ne 
v8. 
Dantet A. JEWELL et al. 
Know all men by these presents that we, Woodward, Baldwin 
& Company, a firm composed of Wm. H. Baldwin, Jr., 
75 Christopher C. Baldwin, and Reginald T. Woodward, as prin- 
cipals, and C. H. Phinizy, as surety, are held and bound unto 
the defendants in above cause, to wit, Daniel A. Jewell, Elizabeth S. 
Myrick, Mrs. Elizabeth Daniel, Seth P. Myrick, and Mrs. Eliza P. 
Jones, in the sum of five hundred ($500) dollars, to be paid to said 
defendants or their executors or administrators; for the payment of 
which we bina ourselves, our heirs, executors, and administrators, 
jointly and severally, by these presents. Signed and sealed this 
July 7th, 1887. 

Whereupon the said complainants have entered an appeal in said 
cause which has been allowed by the circuit court to the Supreme 
Court of the United States: Now, therefore, the condition of this ob- 
ligation is such that if the said complainants shall prosecute their 
apper.l to effect and answer all costs in the event they shall fail to 
make their plea good, then this obligation shall be void; else of full 
force aud effect. 


WOODWARD, BALDWIN & COM- 
PANY, 
By HILL & HARRIS, Al’ys. [L. s. 
C. H. PHINIZY, Surety, t 
By W. B. HILL, Atty-in-Fact, 
Acting by Written Power of Attorney Hereto Annexed. 


L. 8. 
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Power of Attorney. 


STATE OF GEORGIA, | 
Richmond County. J 


76 Know all men by these presents that I, Charles H. Phinizy 
of the county and State aforesaid, have made, constituted, and 
appointed, and by these presents do make, constitute, and appoint, 
Walter B. Hill, of the county of Bibb and State aforesaid, my true 
and lawful attorney for me and in my name, place, and stead to 
duly and legally execute and sign my name as security to such bond 
of Woodward, Baldwin & Co., not exceeding five hundred dollars, as 
may be required by the circuit court of the United States for the 
southern district of Georgia in the case of said Woodward, Baldwin 
& Co. versus D. A. Jewell ef al., therein pending, said bond to be 
given as security for court costs on appeal of said case to the Supreme 
Court of the United States, giving and granting unto my said attor- 
ney full and whole power and authority in and about the premises, 
and for me and in my name to do, execute, and perform as largely 
and amply to all intents and purposes-as I might or could do if I 

were personally present. 
In witness whereof I have hereunto set my hand and seal the 5th 

day of July, A. D. 1887. 

C. H. PHINIZY. [1 s.] 


Signed, sealed, and delivered in presence of— 
A. 5S. MORRIS. 
HENRY C. GOODRICH, 


Notary Public, Richmond Co., Ga. 


Endorsement: Cire. e’t U. S., so. dist.. W. D. Ga. Woodward, 
Baldwin & Co.vs.D. A. Jewell etal. Appeal bond. Filed July 7,1887. 
M. Erwin, dep. clerk. 


77 Afterwards, to wit,on the 7th day of July, 1887, at the May 
term, 1887, of said court, an order was made and entered of 
record in the words and figures following, to wit: 


Order Allowing Appeal and Approving Bond. 


Cireuit Court U. S. for the Western Division, Southern District 
of Georgia. May ‘Term, 1887. 


Woopwarp, BaLtpwin & Co., Complainants, 
v8. 
DANIEL A. JEWELL et al., Defendants. 


It appearing to the court that the said complainants have entered 
an appeal to the Supreme Court (due notice thereof having been 
made and served upon the defendants), and that said complainants 
tender bond, as provided by statute— 

It is ordered and adjudged— 
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ist. That said appeal be allowed. 
2nd. That said bond tendered by complainants for cost, whereon 
C. H. Phinizy is surety, be,and the same is hereby, approved. 


In open court, July 7th, 1887. 
EMORY SPEER, Judge. 


Endorsement: Circ. c’t U.S., so.dist., W.D.Ga. Woodward. Bald- 
win & Co. vs. D. A. Jewell ef al. Order allowing appeal and approv- 
ing bond. Filed July 7th, 1887. M. Erwin, dep. clerk. 


78 Afterwards, to wit, on the 7th day of July, 1887, came the 

complainants, by Hill & Harris, their solicitors, and filed in 
the clerk’s office their citation in the words and figures following, 
to wit: 


Citation. 


In the Fifth Cireuit Court of the U.S. for the Western Division of 
the Southern District of Georgia. 


Woopwakp, BALDWIN & et 
vs. 
Daniet A. Jewetvetal. 4 


To Daniel A. Jewell, of Hancock county; Mrs. Elizabeth S. Mvrick, 
Stith P. Myrick, Mrs. Elizabeth Daniel, and Mrs. Eliza P. Jones, 
of Baldwin county, citizens of said district and division: 

We, Woodward, Baldwin & Co.,a firm composed of William H. 
Baldwin, Jr.,a citizen of the State of Maryland; Christopher G. 
Baldwin, and Reginald T. Woodward, citizens of the State of New 
York, doing business under the said firm name of Woodward, Bald- 
win & Co., hereby notify you that in the matter of the order and 
decree in favor cf the defendants in the above-stated case against 
said Woodward, Baldwin & Co., which decree was rendered at the 
October term, 1885, of said court, to wit, on the 29th day of 
October, 1885, whereby the prayers of complainants’ bill were 
denied and the bill decreed to be dismissed, and in the matter of the 
subsequent order upon a rehearing, which subsequent order confirm- 
ing said decree was rendered on the 11th day of June, 1886, by vir- 

tue of which said decree and order the court refused to declare 

79 subject to the debt of the complainants alleged in bill the 

760 acres of land known as the Hurt Place and described in 
the exhibits attached to the bill and 750 acres of the homestead 

tract of said Myrick, likewise described in exhibits, including 356 

acres which was conveyed by said Jewell to Mrs. Elizabeth Daniel 

and now claimed to be the property of Mrs. Elizabeth P. Jones, and 
upon which property the court refused to grant a decree of fore- 
closure prayed for in such bill, that we will during the May term, 

1887, of said court, to be held in the city of Macon, county of Bibb 

and State of Georgia, petition said court for an appeal from said 

order and decree to the Supreme Court of the United States,and we 


will likewise execute and tender to said courta bond as required by 
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law, and pray the court for an allowance of the appeal on the 
proffer of said bond and for an order to prosecute said appeal. This 
second day of May, 1887. 
WOODWARD, BALDWIN & CO., 
By WILLIAM E. JACKSON, 
HILL & HARRIS, Solicitors. 


Acknowledgment of Service. 


Due and legal service of the foregoing citation acknowledged for 
each and all of said defendants. Copy received and all further 
service Waived. 

LANIER & ANDERSON, 
Def’ts’ Solicitors. 
This June 24th, 1887. 


80 Endorsement: Woodward, Baldwin & Co. vs. Daniel A. 
Jewell et al. Citation for appeal. Filed in office this July 
7th, 1887. M. Erwin, dep. clerk. 


Evidence Introduced by Complainants. 


Interrogatories for Wm. H. Baldwin, Jr., E. P. Smith, and R. T. 
: W ood ward. 


In Equity. In Circuit Court of United States for Southern District 
of Georgia, Western Division. 


WoopwarpD, Batpwin & Co., Complainants, 
and 
Daniet A. JEWELL et al., Defendants. 


Interrogatories to be exhibited to William H. Baldwin, Jr., E. P. 
Smith, and R. T. Woodward, members of the firm of Woodward, 
Baldwin & Co., who are material witnesses for complainant- and 
who reside in the city, county, and State of New York. 


Ist. State in what amount the defendant, D. A. Jewell, was in- 
debted to you at the time of his.assignment. Attach a copy of the 
statement which you enclosed to him in your letter of May 4th, 
1883. 

What is his present indebtedness to you ? 

What was the amount of his indebtedness to you in Feb- 
81 ruary, 1882? 

How near did that indebtedness approach the limit of his 
right to draw on you? Annex copies of the account current you 
sent him February ist, 1882, and March Ist, 1882. 

2nd. State whether in goods, cash, or otherwise you received the 
proceeds of the sales by Jewell of lands conveyed by him to Myrick 
and Mrs. Daniel; if so, how and when? When did you first hear 
of these conveyances, and when, if ever, was your consent asked or 
given ? 

3rd. After ascertaining that he had made these conveyances, state 
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whether D. A. Jewell accounted to you for the proceeds, and whether 
in any way by his not drawing on you or otherwise any arrange- 
ment was entered into by which you received an equivalent there- 
for. Annex copies of the accounts current you sent him March Ist 
and April Ist, 18883. 

4th. State all, and do you know or can you set forth any other 
matter or thing which may be a benefit or advantage to the parties 
at issue in this cause or either of them, or that may be material to 
the subject of this your examination or the matter in question in 
this cause? If yea, set forth the same fully and at large in your 


answer. 
W. E. JACKSON, 
HILL & HARRIS, 
Compl’ts’ Sol’rs. 
82 We shall object to the evidence given in the foregoing 


direct interrogatories, and now object to the issue of commis- 
sion. to take the testimony called for by the interrogatories, on the 
ground that the time has passed within which testimony by com- 
mission should have been taken in the case. 

We also object to the 1st int’y because illegal, it being leading, 
and also because it refers to a letter which is not attached. 

If these objections are overruled and the answers allowed in evi- 
dence, then we ask by— 

Cross-int’y Ist. Please state what was the am’t and value of the 
goods and am’t of the money and other remittances and their cash 
value sent vou by D. A. Jewell after the Ist day of Feb’y, 1882? 

Cross-int’y 2nd. If you state thatsaid Jewell was indebted to you, 
as enquired about in direct int’s, and you state the am’t of such in- 
debtedness, please state also the computation by which you arrived 
at it, and give the particulars of both principal and interest. 

LANIER & ANDERSON, 
Dey’ts’ Sol’s. 


Endorsement: In U.S. circuit court, western division, southern 
district of Georgia. Interrogatories. Woodward, Baldwin & Co. 
versus D. A. Jewell et al. Due and legal service of within interrog- 
atories acknowledged. Copy waived. Let commission issue, but 
subject to the objections noted within. Oct.5,1885. Lanier & An- 
derson, def’ts’ sol’s. Filed Oct. 9, 1885. L.M. Erwin, deputy clerk. 


83 Clerk’s Memorandum. 


Commission was issued, executed, and returned in due form of 
law, and, no exception having been taken thereto, the said commis- 
sion with all formal entries appertaining to the execution and re- 
turn are here omitted as unnecessarily encumbering the record. The 
answers of the witnesses to said interrogatories are as follows: 
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Depositions of E. P. Smith. 


In Equity. In the Circuit Court of the United States for the South- 
ern District of Georgia. 


WoopwaAkpb, BALDWIN «& Co. 
vs. 
DANIEL A. JEWELI.. 


Examinations and depositions of witnesses produced, sworn, and ex- 
amined by the undersigned, commissioners, in virtue of the an- 
nexed commission, issueing out of the honorable the circuit court 
of the United States for thesouthern district of Georgia, taken and 
reduced to writing in the city of New York, in the county and 
State of New York, on this 14th day of October, A. D. 1885. 


Exvisan P. Smirn, aged 45 years, being duly sworn, answers and 
deposes as follows, to wit: 


ist Int. To the first direct interrogatory the witness, answering, 

saith: $24,882.46. Statement enclosed to him in a letter of May 4th, 
1883, is hereto attached and marked Exhibit 4; letter 
84 marked Exhibit F. His present indebtedness is $4,099.13 
and interest. The amount of his indebtedness in February, 

1882, was $32,345.64. Giving him credit for goods and the $30,000.00 
agreed upon, he was overdrawn about $1,400.00. Copies of the ac- 
count current are hereto annexed and marked Exhibits B and C. 

2nd Int. To the second direct interrogatory the witness, answer- 
ing, saith: Never received proeeeds in any shape or form. We be- 
came aware of convevances in July, 1882, and wrote him July 22nd, 
1882, for explanation. Our consent was never asked or given. 

3rd Int. To the third direct interrogatory the witness, answering, 
saith: He never accounted in any way, nor did we receive any equiv- 
alent in cash or merchandise, for the land sold by him to Myrick 
and Mrs. Daniel, and no arrangement was ever entered into allow- 
ing him to sell it or retain the proceeds. Copies of accounts cur- 
rent are hereto annexed and marked Exhibits D and E. 

4th Int. To the fourth direct interrogatory the witness, answering, 
saith: Having fully stated all facts in previous affidavits, &c., we 


‘can think of nothing that would be of material benefit or advantage. 


Cross-Interrogatories. 


85 Ist X Int. To the first cross-interrogatory the witness, an- 
swering, saith: The amount of goods consigned us by Jewell 

since February, 1882, up to the time of his failure were— 

328 bales { shirting, 1,100 yds. each, which were sold from 5} to 
6c. p’r yard. 

416 bales 4 sheeting, 1,100 yds. each, which was sold at 6 to 7c. 
per yard. 

13 bales cotton kerseys, 500 yds. each, which were sold at 12} to 
13c. per yard. 
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5 bales 8-0z. duck, 600 yds. each, which were sold at 9 to 9#c. per 
rard. 

Besides 4 bales kerseys which were held at Jewell’s mills for our 
account, and for which was substituted later 6 bales 4 sheeting, in- 
cluded in above. 

The value of the goods varied from time to time according to the 
market, which will account for the difference in prices; never re- 
ceived anything but goods from Jewell during this period, and ad- 
vanced him cash upon all these goods. 

2nd X Int. To the second cross-interrogatory the witness, answer- 
ing, saith: We rendered Jewell monthly accounts of sales and ac- 
counts current, as requested by him, all of which he acknowledged 
the receipt of and as being correct, and we refer to these for any 
information desired. 

Interest was computed in the regular way, as is customary and as 
per our agreement with Jewell. 


86 The testimony of the witness Wm. H. Baldwin, Jr., cannot 

be taken on this commission. as he is absent from the State 
of New York and in the State of Maryland. I know, however, that 
he is not acquainted with the matters enquired about in these in- 


terrogatories. 
ELIJAH P. SMITH. 


Answered, subscribed, and sworn to before’us this 14th day of 
October, 1885. 
VINCENT ROSEMON, [seac.]} 
Commissioner. 
AND’W C. SHARP, [ SEAL. | 
Commissioner. 


Depositions of R. T. Woodward. 


R. T. Woopwarp, aged 45 years, being duly sworn, answers and 
deposeth as follows, to wit: 


Ist Int. To the first direct interrogatory the witness, answering, 
saith: At the date of the assignment made by the defendant D. A. 
Jewell was indebted to my firm of Woodward, Baldwin & Co., the 
plaintiffs in this action, in the sum of $24,882.46. I herewith pro- 
duce a copy of the statement which we enclosed to him in our letter 

of May 4th, 1883, and the same is attached to my deposition 
87 and marked Exhibit A. He is indebted to us at the present 

_ time in the sum of $4,099.13, with interest thereon. In Feb- 
_ ruary, 1882, he was indebted to us in the sum of $32,345.64. He 
~ overdrew his account about $1,400.00. I hereto annex copies of the 
- accounts current which we sent to him Feb. Ist, 1882, and March 

Ast, 1882, and the same are marked, respectively, Exhibits B & C. 
nd Int. To the second direct interrogatory the witness, answer- 
g, saith: We never received from him in any shape or form, 
hether in goods, cash, or otherwise, any proceeds of any sale by 

; conveyed by him to Myrick and Mrs. Daniel. We 
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first heard of these conveyances in the month of July, 1882. Our 
consent was never asked or given. 
3rd Int. To the 3rd direct interrogatory the witness, answering, 
saith: No; he never accounted to us for the proceeds. No arrange- 
ment of any kind was ever entered into by which we received an 
equivalent therefor, and we never received an equivalent therefor. 
I annex hereto copies of our accounts current which were sent to 
him on March Ist and April Ist, 1883, and the same are marked, 
respectively, Exhibits D and E. 
4th Int. To the fourth direct interrogatory the witness, an- 
88 swering, saith: I think I have stated all that I know of ben- 
efit or advantage to the parties at issue in this cause. I 
desire to add further that the witness Wm. H. Baldwin, Jr., is in 
Baltimore, Maryland, so that his deposition cannot now be taken. 
I know, however, that he is not conversant with the matters enquired 
about. 


Cross-examination : 


Ist X Int. To the Ist cross-interrogatory the witness, answering, 
saith: The amount of goods consigned to us by Jewell after Feb. 
lst, 1882, was— 

328 bales of } shirting, containing 1,100 yds. each. These goods 
were sold at from 5} to 6c. per yard. 

416 bales of 4 sheeting, containing 1,100 yds. each. These goods 
were sold at from 6 to 7c. per yard. 

13 bales cotton kerseys, containing 500 yds. each, which were sold 
at from 124 to 13c. per yard. 

Also 5 bales of &-oz. duck, containing 600 yds. each ; sold at from 
9 to 93c. per yard. 

There were also 4 bales of kerseys held at Jewell’s mills for our 
account. For these there were substituted subsequently 6 bales of 4 
sheeting, which are included in the goods above enumerated. The 
fluctuations in the market caused difference in the prices at which 
the goods were sold, as above stated. 

We never received any money or other remittance from him 

during the period mentioned in interrogatory. 
89 We advanced him cash upon all the goods received from 
him mentioned in this answer. | 

2 X Int. To the 2nd interrogatory the witness, answering, saith: 
Accounts of sale were rendered to Jewell monthly, and also accounts 
current. He acknowledged the correctness of all the accounts sent 
him. ‘The interest was calculated in the customary way and he has 
always admitted the correctness of the accounts. 


R. T. WOODWARD. 


Answered, subscribed, and sworn to before us this 14th day of 
October, 1885. 
VINCENT ROSEMON, [seat] 
Commissioner. 
AND’W C. SHARP, [SEAL. ] 
Commissioner. 


1885. 
April 16 
May 4 


EE 


New Y ork, 


Copy. 


91 


1881. 
Dec’r * 31 


1882. 
Janu'ry 13 


1882. 
Janu’y 31 


To balance due 


WOUDWARD, BALDWIN & CO., &¢., V 


Mr. D. 


May 4, 1883. 
Mr. D. A. 
To balance due December | 3: 


“ freight on 6 
Louis. 


* interest.. 


To balane 
"82. 


May 4, ’ 


“ do. on 5 bales to — 
> CE WE BOS “Wiikenice cocewes 
“* marine insurance 


A. Jewell 


To balance due April 16, ’83 
a ee ignitinmimattinene 


Jewellin G 


bales to — 


e due January 31, 


E. E. 
New York, January 31, 1882. 


ee 


EXuipitr A, 


in % with Woodwari 


TR83 
29,332 15 || May4/| By 
| 51 ae 


ge ee aera man 


20.4545 66 


; 
| 24,882 46 


EXHIBIT Bb. 


1882. 
Jan’y 31 


t © 


75 
S60 00 
‘> Of) 


eee ee ee eree oo 


194 88 


(ee mmm ca 


| 32,793 10 


32,345 64 


Copy. 
92 EXuHiBiT C, 
Mr, D. A. Jewell in & with Woodward, 
1882. | 
Janu’y 31 | To balance due Janu’y 31, | 32,345 64 | Feb’y 28 
r "82. : 
Febru’y 13) “ * cash paid, drafts siitemioon: 48000 At. 
ye 18 AS ee ee 300 00 | 
Y 23 | “ marine insurance...... ops 12 76 | 
$ “| “ interest seoune 188 O1 | 
83, 196 at al | 
a 
1882. | 
Febr’y 28 | To balance due February | 31,761 39 | 
28, '82. | 
E. E. 
New York, February 28, 1882. 
ey P 
bo ; ew : + 


with Woodward , 


i's. 


1, Baldwin & Co. 


sales due — Li-14, 1883.. 3. 


balance ...... 


KR. T. WOODWARD. 
ELIJAH P. SMITH. 


WOODWARD, 
SMOOT 


Baldwin & Co. 


By sales due Feb. 7 
0 


R. T. WOODWARD. 
ELIJAH P. SMITH. 


ee 


WOODWARD, 
SMOOT. 


Baldwin & Co. 


By sales due April 3-6, 
1882. 


| By balance.......... henmennncsont 


' 
' 
' 
' 


' 
' 
i 


; 


4.673 20 
Zi,S882 46 


29,555 66 


BALDWIN & CO., 


447 46 
32,345 64 


32,793 10 


ne 


BALDWIN & CO., 


1,435 02 


31,761 39 


33,196 41 


R. T. WOODWARD. 
ELIJAH P. SMITH. 


Pr SMOOT. BALDWIN & CO., 


SMU 


“he — 


—— + ae 


a 


7 —L— a 
. 


Bee 
ae 


DANIEL A. JEWELL ET AL. 47 


93 Exutner D 


Mr. D. A. Jewell in with Woodward, Baldwin & Co. 


1883. | 1883. 
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KR. T. WOODWARD. 
ELIGAR P. SMITH. 


E. E 
New York, February 28, 18853. 
WOODWARD, BALDWIN & CO., 
P’r SMOOT. 
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Mr. D. A. Jewellin € with Woodward, Baldwin & Co. 
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R. T. WOODWARD. 
ELIJAH P. SMITH. 
E. E. 
New York, March 31, 1883. 
WOODWARD, BALDWIN & CO., 
P’r SMOOT, 
Copy 
ted % ’ 
95 Exuaipit F. 
Copy 
Opy ' 


Wm. H. Baldwin, Jr. E. P. Smith. R. T. Woodward. 
Office of Woodward, Baldwin & Co., 43 & 45 Worth street. 
P. O. box 2693. 
New York, May 4, 1883. 
Mr. D. A. Jewell, Jewell, Ga. 
Dear Str: We hand you ac. sales closing your goods & ac. 
current showing a balance due us of $24,882.46, which we hope will 


be found correct. 
Yours truly, WOODWARD, BALDWIN & CO., 


P’r SMOOT. 
ELIJAH P. SMITH. 
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96 Interrogatories for T. P. Wardlaw. 


United States Circuit Court, Southern District of Georgia, Eastern 
Division. 


WoopwAakD, BALDWIN & Co. 
v8. 


D. A. JEWELL et al. 


Interrogatories to be propounded to T. Perrin Wardlaw, a material 
witness for complainants, who resides in the city of Augusta, State 
of Georgia, and more than one hundred miles from the city of 
Macon, Georgia, the place where said court is held. 


Ist. Where do you reside, and what is your occupation, and where 
did you reside in the summer of July, 1882? 

2nd. Do you know any of the parties to the above-stated case ; 
and, if yea, who?” 

3rd. Were you employed in the summer of 1882 by Woodward, 
Baldwin & Co. or any one for them, and for what purpose ? 

4th. If you were so employed did you ever go, about July, 1882, 
to Milledgeville, Ga., and enquire about the vaiue of 750 acres of 
land known as a part of the Myrick homestead, and 760 acres of 
land known as the Hurt Place, in Baldwin county, Ga., formerly 
owned by D. A. Jewell and conveyed to W., B. & Co. to secure a debt 
of $5,000 ? 

5th. What did you ascertain to be — value of said land, and from 
whom did you obtain estimates of its value; what was the general 
opinion of persons you conversed with on the subject as to its value? 

6th. Did you ever meet Gen’l 8S. P. Myrick; if so, when, where, 
and under what circumstances ? 

7th. Did you ever have any conversation with Gen’l S. P. Myrick, 
and what was said by him in regard to the whole or any portion of 
said land? 

Did he ever give you any estimate as to the value of said 

land? 
97 8th. State all you know that will benefit the complainant- 
or defendants as fully as if specially interrogated. 
W. E. JACKSON, 
HILL & HARRIS, 
Compl'ts’ Sol’rs. 


We shall object to any evidence had in answer to the foregoing 
interrogations sought to be used on the trial of said cause, because 
the application for commission was not made within the time pre- 
scribed by law. 

We object to the 4th direct interrogatory on the ground that the 


% ‘same is illegal, being suggestive of the answer, and therefore leading. 


_ Also to the 5th, because it seeks to ascertain the opinions of others 
_ who could have testified as to the value of the land under oath, and 


his estimate appears to be based on the opinions of other persons, 
all being illegal. 

We also object to the 6th int’y, because it seeks to get says or 
statements of Gen’l 8. P. Myrick, who was one of the defendants and 
has recently died, and who, although he testified before the auditor, 
did not have bis attention drawn to the matter enquired about in 
such way as to get his statement on the subject or matter enquired 
about, and, said Myrick being now dead, the evidence of said agent 
is illegal. Besides, said Myrick being dead and not represented by 
an administrator or other person as a party; or, if so represented, 
his sayings or statements as enquired for would not bind such party 
or any of the defendants. 


The same objection is made to the 7th int’y. 
And we object to the interrogatories as a whole as illegal. 


LANIER & ANDERSON, 
Def’ ts’ Sol’s. 


98 Acknowledgment of Service. 


We acknowledge service of the int’ys and consent for commis- 
sion to issue, subject to the foregoing objections. 
Oct. 15, 1885. 
LANIER & ANDERSON, 
Def’ts’ Sol’s. 


Endorsement: U. S. circuit court, western division, southern 
district of Georgia. Woodward, Baldwin & Co. vs. D. A. Jewell. 
Int’ys for T. P. Wardlaw. Filed Oct.15,1885. L. M. Erwin, deputy 
clerk. 


Clerk’s Memorandum. 


Commission was issued, executed, and returned in due form of 
law, and, no exception having been taken thereto, the said commis- 
sion, with all formal entries appertaining to the execution and re- 
turn, are here omitted as unnecessarily encumbering the record. The 
answers of the witnesses to said interrogatories are as follows : 
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Depositions of T. P. Wardlaw. 
U.S. Circuit Court, Southern District of Georgia, Eastern Division. 


WoopWARD, BALDWIN & Co. 
v8. 


D. A. JEWELL ef. al. 


Examinations and depositions of T. Perrin Wardlaw, a_ witness 

produced, sworn, and examined by the undersigned commiis- 

99 sioners in virtue of the annexed commission Issuing out of 

the honorable the circuit court of the United States for the 

southern district of Georgia, eastern division, taken and reduced to 

writing in the city of Augusta, State of Georgia, on this seventeenth 
day of October, 1885, at the office of P. J. Sullivan, Esq. 


T. Perkin WaRDLAW, aged 35 years, being duly sworn, answers 
and deposes as follows, to wit: 

To the first direct interrogatory witness, answering, saith: I re- 
side in the city of Augusta, Georgia, and did so reside in 1882; was 
then and am now engaged in the cotton business. 

To the second direct interrogatory witness, answering, saith: I do 
not know either of the parties in the above-stated case. 

To the third direct interrogatory witness, answering, saith: I was 
employed by William E. Jackson, Jr., attorney for Woodward, Bald- 
win & Co., to visit Baldwin and other counties iu Georgia to ascer- 
tain the value of certain real estate in which said Woodward, Bald- 
win & Co. were interested. 

To the fourth direct interrogatory witness, answering, saith : I did 
visit Milledgeville in July, 1882, for the purpose stated in inter- 
rogatory fourth. 

To the fifth direct interrogatory witness, answering, saith: The 

“ Hurt Place” consisted of 760 acres, and the homestead place 
100 ofS. P. Myrick comprised 750 acres. The general valuation 
of the land in the two tracts was from six to seven dollars 
per acre. I received estimates of the value of said Jands from the 


and one or two other gentlemen whose names I do not now recall. 

To the sixth direct interrogatory witness, answering, saith: Yes; 
I met Gen. Myrick in Milledgeville at the hotel during said visit in 
July, 1882. I soughtan introduction to him, was introduced or 
made inyself known to him for the purpose of obtaining informa- 
tion in regard to said land. 

To the seventh direct interrogatory witness, answering, saith: I 
did have a conversation with him concerning said lands, and, in re- 
gard to the Hurt Place, my recollection is that he bought the Hurt 
Place in February, 1882, at three and ,,5, dollars per acre. In re- 
gard to the homestead tract Myrick told me that he exchanged for 
this place twelve or thirteen hundred acres in Sumter county, 
Georgia, valued at five dollars an acre, within two or three years 
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prior to my visit. About the correctness of this last statement I am 
very positive. 

To the eighth direct interrogatory witness, answering, saith: My 
answers to the foregoing seven interrogatories contain all the infor- 
mation I have concerning the matter. 


T. PERRIN WARDLAW. 


Answered, sworn to, and subscribed before us this 17th day of 
October, 1885, at Augusta, Georgia. 
CHAS. P. PRESSLY, 
P. J. SULLIVAN, 
Commissioners. 


CHAS. P. PRESSLY, Clerk. 


101 Deed of D. A. Jewell and Wife to Woodward, Baldwin & Co. 


STATE OF GEORGIA, 
Hancock County. 


This indenture, made the seventeenth day of January, in the year 
of our Lord one thousand eight hundred and seventy-eight, between 
Daniel A. Jewell and his wife, Mary A. Jewell, of the said county 
and State, of the first part, and Woodward, Baldwin & Co., of the 
city of New York and State of New York, of the second part, wit- 
nesseth : 

That the said parties of the first part, for and in consideration of 
the sum of five thousand dollars, to them in hand well and truly 
paid by the said parties of the second part at and before the sealing 
and delivery hereof, the receipt whereof is hereby acknowledged, 
have granted, bargained, sold, released, conveyed, and confirmed, 
and by these presents do grant, bargain, sell, release, convey, and 
confirin, unto the said parties of the second part, their heirs and as- 
signs, the following tracts of land, situate, lying, and being in the 
county of Baldwin and State of Georgia, and which are known and 
described as follows, to wit: 

One known as the Hurt Place, consisting of seven hundred and 
sixty acres, more or less, adjoining lands of Skelton Napier on the 
north and east, Terry Dismukes on the west, and the Myrick home- 
stead tract on the south. 

The other consisting of seven bundred and fifty acres of the home- 

stead traet of S. P. Myrick, adjoining lands of Ward on the 
102 northwest, Rains on the southwest, Cobb on the south, and 

on all other sides adjoining the homestead of Steth P. Myrick, 
together with all and singular the rights, members, and appurte- 
nances to said lots of land in anywise appertaining or belonging; 
to have and to hold the said bargained premises to the said Wood- 
ward, Baldwin & Co., their heirs and assigns forever, in fee simple, 
and the titles to them, the said Woodward, Baldwin & Co., their 
heirs, executors, administrators, and assigns. 

This deed — made, executed, and delivered under the acts of the 
Legislature of Georgia of 1871 & 1872, as found in in the Code of 
1873, sections 1969, 1970, 1971. The said D. A. Jewell and his wife, 
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Mary A. Jewell, the said bargained premises unto the said Wood- 
ward, Baldwin & Co. will warrant and defend forever against the 
claim of themselves and their heirs and against the claim of all 
other persons whatsoever: Provided, nevertheless, that if the said 
D. A. Jewell, his heirs, executors, and administrators, shall well and 
truly pay or cause to be paid the unto the said Woodward, Baldwin 
& Co., their heirs and assigns, the aforementioned sum of five thou- 
sand dollars on or by the seventeenth day of January, oue thousand 
eight hundred and eighty-one, with lawful interest on the same, and 
according to the tenor of the agreement, bearing even date with 
this instrument, between the parties to this agreement, then and 
from thenceforth as well this present indenture and the right to the 
property conveyed shall cease, determine, and be void to all intents 
and purposes. 
103 In witness whereof the said Dan’! A. Jewell and his wife, 
Mary A. Jewell, have hereunto set their hands and affixed 
their seals the day and year first above written. 
DANIEL A. JEWELL. [L.s. 
MARY A. JEWELL. [h. 8. 


Signed and sealed in presence of— 
JAS. C. SHEA. 
O. JEWELL, . 
Notary Public, Hancock County, Georgia. 


STATE OF GEORGIA, ; 
Baldwin County. 
CLERK’s OFFICE OF THE SUPERIOR CouRT. 
Recorded in Book P, pages 219 & 220. 


January 31st, 1878. 
WALTER PAINE, Clerk. 


104 Contract of Woodward, Baldwin & Co. with Jewell, Jan. 17, 1878. 


STATE OF rong 
Hancock County. 


This indenture, made the seventeenth day of January, one thou- 
sand eight hundred and seventy-eight, between D. A. Jeweil, of Jewell’s 
Mills, Ga., of the first part, and Woodward, Baldwin & Co., of the 
city of New York and State of New York, of the second part, wit- 
nesseth : 

That in consideration of the said Jewell having given to the said 
Woodward, Baldwin & Co. security for the sum of thirty thousand 
dollars—$30,000—for three years, the said Woodward, Baldwin & 
Co. agree fo hold the security for the said term of three years and 
allow the said Jewell the use of the said sum of thirty thousand 
dollars for the said term of three years at seven per cent. per annum, 
and (24) two and a half per cent. commission for each six months. 

The said Woodward, Baldwin & Co. further agree to manage the 
goods consigned to them for sale on account of the said Jewell to 
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the best of their ability and skill, and, upon the payment of the 
said loan within the specified time, agree to return the said security 
to the said Jewell— 

The said: security being mortgage deeds to real estate in the 
counties of Warren, Baldwin, Twiggs, and Sumter, in the State of 
Georgia. 

The said Woodward, Baldwin & Co. further agree that the said 
Jewell shall have full right and permission to sell the property 
named in said deeds and make titles thereto, thre proceeds of sale to 
go to the credit of the said Woodward, Baldwin « Co. 

DANIEL A. JEWELL. 
WOODWARD, BALDWIN & CO. 
Witness: 
O. JEWELL, 
Notary Public, Hancock County, Georgia. 


105 A udited Account. 


Mr. D. A. Jewell in & with Woodward, Baldwin & Co. 
| ; 
| Dr. 

1883. | | 
May 4 | To balance as per & rendered...... ............|...........}| 244,883 @ 

‘* paid assignees, fees and expenses of sale of | 
Twiggs and Sumter Co. places oth narod agtaaiiiea init 


442 


25,324 46 


Or. 
1883. | ' 
June 5 | By sale of lien on land in Warren Co., on which 
is located factory, to W. L. L. Bowen__-.! 10,058 33 | 
1884. | 
Janu’y 1/| “ sale of Twiggs Co. place by assignees, free of | 
lien of $12,000, to Woodward, Baldwin & | | 
AE ye. os PS 8,000 ) 
- “ ‘“ sale of Sumter Ce. place by assignees, sub- | | 


ject to lien of $3,000, to Woodward, Bald- | 
Re i citnitinnettitetrniciens wenden onan nineiiia’ 
sale of Sumter Co. place by Woodward, | 
Baldwin & Co. to George W. McNeal....| 3,150 


—een| $5. 908 £6 


~~ 


M’ch 20] § 


Tv balance due Woodward, Baldwin & Co._| | $4,099 13 


} 


Marcu 20rnH, 1884. 


The foregoing account of Woodward, Baldwin & Co., of New York 
city, against Daniel A. Jewell, of Hancock county, has been ex- 
amined and found correct by us. We find there is due Woodward, 
Baldwin & Co. by D. A. Jewell the sum of four thousand and uinety- 
nine 73; dollars ($4,099.13) dollars, exclusive of interest on the ac- 
count which they are entitled to from May 4th, 1883, there being 
no funds in our hands as assignees to pay said ballance. 

W. H. JEWELL, Assignee, 
D. W. Du BOSE, Assignee, 
Assignees of D. A. Jewell. 
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106 Deed of Mary E. Daniel to Daniel A. Jewell. 


GEORGIA, 
Twiggs County. 


This indenture, made this seventh day of February, in the year 
eighteen hundred and seventy-nine, between Mary E. Daniel, of the 
State and county aforesaid, of the first part, and Daniel A. Jewell, 
of said State and county of Hancock, of the second part, witnesseth : 

That the said Mary E. Daniel, for and in consideration of the 
sum of three thousand dollars to-her in hand paid at and before 
the signing and delivery of these presents, hath granted, bargained, 
sold, aliened, and conveyed, and by these presents does convey, unto 
the said Daniel A. Jewell, his heirs and assigns, all the tract or par- 
cel of land lying and being in’the county of Sumter, of said State, in 
the twenty-seventh and twenty-eighth districts, and known in the 
plan of said districts as number- one hundred and five (105), one 
hundred and six (106), one hundred and thirty-five (135), in said 
twenty-seventh district ; also lots numbers three hundred and sixty- 
three (363), three hundred and sixty-eight (368), and three hundred 
and sixty-nine (369), in said twenty-eighth district, and also one- 
half of lot one hundred and thirty-four (134) and one-fourth (4) of 
lot number one hundred and thirty-seven (137), in said twenty-sev- 
enth district, all containing thirteen hundred and sixty-seven 
(1,367) acres, more or less; to have and to hold the said described 
parcel or tract of land unto the said Daniel A. Jewell, his heirs and 
assigns, in full, together with all and singular the rights, members, 

and appurtenances thereof to the same and in any manner 
107 belonging, to his and their own proper use in fee simple. 
In testimony wher-of she has hereto set her hand and seal 
the day and year above written. 

(“Sumter” being erased and rewritten and “eighth ” erased be- 
fore signing.) | 

MARY E. DANIEL. {s.] 

Signed, sealed, and delivered in presence of us— 

J. D. MYRICK. 
WM. GRIFFIN, J. P. 


Recorded above deed January 19th, 1881. 
J. H. ALLEN, CVkS. C. 


State oF GEORGIA, 
Hancock County. 


This indenttire, made the eighth day of December, in the vear of 
our Lord one thousand eight hundred and eiglity, between Daniel 
A. Jewell, of the county of Hancock, of the one part, and Albert H. 
Jewell, of the courity of Hancock, of the other part, witnesseth : 

That the said Daniel A. Jewell, for and in consideration of the 
sum of thirty-four hundred and thirty-one and ,%5 dollars in hand 

aoa the sealing and delivery of these presents, the re- 
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ceipt whereof is hereby acknowledged, has granted, bargained, sold, 
aliened, conveyed, and confirmed, “and by these presents do- grant, 
bargain, sell, alien, convey, and confirm, unto said Albert H. Jewell, 
his heirs and assigns, all that certain tract of land situate, lying, and 
being in the county of Sumter and State of Georgia, lying in the 

twenty-seventh and twenty-eighth districts, in said county 
108 and State, and knoown in the plan of said district- as humbers 

one hundred and five (105), one hundred and six (106), and 
one hundred and thirty-five (135), in said twenty-seventh district ; 
also lots numbers three hundred and sixty-three (363), three hun- 
dred and sixty-eight (368), and three hundred and sixty-nine (369), 
in said twenty-eighth district, and also one-half of lot number one 
hundred and thirty-four (134) and one-fourth of lot number one 
hundred and thirty-seven (137), in said twenty-seventh district, all 
contain-g thirteen hundred and sixty-seven (1,367) acres, more or 
less : 

To have and to hold the said bargained premises, with all and 
singular the rights, members, and appurtenances thereunto apper- 
taining, to the only proper use, benefit, and behoof of Albert H. 
Jewell, lis heirs, executors, administrators, and assigns, in feesimple ; 
and the said Daniel A. Jewell the said bargained premises unto the 
said Albert H. Jewell, his heirs, executors, administrators, and assigns, 
against the said Daniel A. Jewell, his heirs, executors, and admin- 
istrators, and against all and every other person or persons shall 
and will warrant and forever defend by virtue of these presents the 


- day and year first above written. 
DANIEL A. JEWELL. [s.] 


Signed, sealed, and delivered in presence of us— 


JAMES C. SHEA. 
ORLANDO JEWELL, 
lot’y Public & ex Off. J. P.; Hancock County, Ga. 


Recorded above deed January 19th, 1881. 
J. H. ALLEN, Clerk. 


STATE OF GEORGIA, 
County of Sumler. 


CLERK’s Orrice SUPERIOR COURT. 


109 I, J. H. Allen, clerk superior court in and for said county 
of Sumter, do hereby certify that the above and foregoing 
two deeds of Mary E. Daniel to D. A. Jewell and from D. A. Jewell 
to Albert H. Jewell are true and correct exemplifications as taken 
from Record Book “ 'T,” pages 130 and 131, in my office. 
Given under my official signature and seal of office this the first 
day of October, 1885. 


[seat.] J. H. ALLEN, Clerk S C. 
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110 Tax Returns. 


Real estate, lands, 
including improve- | 

ments thereon, | Personal estate 
mills, machinery, Sicha 
| toll bridges, and 


Name of militia district. 


| ferries. 
ee ae | B 
| 8 | eee eee Tee sae 
e | @ = _— ; = 
s | - | ¢ — Deg | 
© ! ‘= + he = as | i 
x = 5 | a S = | > 
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‘ tat mi y = .s | © Ze | =o ssSist 
No. 318 district, Georgia coal] = = 5 | ~ (ewe ise lise 
re = = eG | ¢ = “e + = g 
militia. 2 & | = = | 3s a¢ ih > > 
 « > “a i=fs - — - | Pas 
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Names (given namesin full), | Acres. | Dollars. (Dollars Dollars Dollars | Dollars Dollars. 
Myrick, Stith P., agent | | | | | | 
Mrs. M. E. Daniel___-_-. | 845 Se I Re Sere |----- | 2,000 
; 1881. | | 3 : t | ee 
Myrick, ST Eee - 4 100 ow 185 lO; 100 845 
1882. | | | | | 4,200 
. ‘ i ; “ se | | . j 
gS A ae | de ee ee | Le oe 
merece, sete. me ©. .....0-- | 1,130 | 6,600 SAS hare == | --onne| 6,900 
1883. | | | | | 
. H e| , j . Lad ‘ j . 
Se Sr 810 | 3,500 | a Ee kee 
ss se agent of | | | 
Mrs. E. S. Myrick ..__-- tae eae RS Roan ke Gee ee 
' i i 
a eS ea ee eg SETH eee BEEny | 4,200 
“6 “ agent of | | | | | 
Mrs. E 8S. Myrick .._--~- | 1,180 5 age Sees  § NO ar er 6,900 
: 


Court of Ordinary, Baldwin County. 
111 I, Daniel B. Sanford, ordinary of said county, judge pre- 
siding in the court of ordinary of said county, and ex 
officio clerk thereof, do certify that the foregoing is a true and 
complete transcript and exemplification of the tax returns of the 
above-named parties as the same appears from the tax digests of 
Baldwin county for the years 1879, 1881, 1882, 1883, and 1884, to 
wit: Of S. P. Myrick, agent of Mrs. M. E. Daniel, for 1879; of 
Mrs. E. 8. Myrick for 1881; of S. P. Myrick and Mrs. E. S. Myrick 
or 1882, and of S. P. My rick and S. P.- Myrick, agent of Mrs. E. S. 
Myrick, for 1883 and 1884. I further certify that I am the keeper 
of said tax digests in said ordinary’s office; that my attestation 
hereto is in due form, and that I am duly commissioned and quali- 
fied. 


Witness my hand officially and seal of office. 
DANIEL B. SANFORD, 


Ordinary and ex Officio Clerk of the Court of Ordinary. 
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112 Evidence Introduced by Defendants. 


In the Fifth Cireuit Court of the United States for the Western Div., 
Southern District of Ga. 


WoopwarkpD, BaLtpwin & Co. 
v8. 
D. A. JEWELL. 


WEDNESDAY, March 17, 1885. 
Pursuant to av order from the fifth circu-t court of the United 
States for the western division, southern district of Georgia, appoint- 
ing the undersigned examiner in the foregoing case, W. B. Hill, of 
counsel for complainant-,and R. 8. Lanier, of counsel for defendant, 
appeared before — on the 17th day of March, 1885, and the exami- 
nation of witnesses was commenced. 


Testimony of D. A. Jewell. 


D. A. JEweuui sworn for defendant: 


In 1870 I was engaged in manufacturing; also in farming and 
store-keeping. I disposed of part of the product of my mill where 
I could find a market, and part of it I shipped to Woodward, Bald- 
win & Co. They did business in New York city at that time and 
have done business there since. I did business with them for four 
or five years prior to 1870; it may not have been so long, but I did 
business prior to 1870 with them. ‘The business they did with me 
was a commission account. I consigned to them the product of my 
mill and they sold it for me on commission. 


(Letters exhibited'to witness marked A to D, inclusive.) 


These letters came to me from the house of Woodward, Baldwin 
& Co. 
Ques. Were you, prior to April, 1872, charged by complain- 
113 ants with a greater rate of interest than 7 per cent. for any 
advances made to you by complainants? 


Objected to by complainants on the following grounds: The ob- 
ject of this evidence is to go into the account between complainauts 
and defendant. The defendant Jewell has already applied to the 
court for the appointinent of a master and the court has refused the 
application, holding that it was premature to investigate the ques- 
tion of indebtedness between the parties. It was further provided 
that the complainants might afterwards at a proper stage apply for 
the appointment of a master (not examiner). No exception was 
taken by the defendant to the judge’s order, and it stands unre- 
voked. Complainants now say that this is a method of evading the 
effect and force of the judge’s previous ruling, and such evidence is 
now improper to be received before the examiner and because all 
matters of usury now sought to be enquired into are barred by the 
statute of limitations. 

8—310 
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Ans. To the best of my recollection I was not. I was first charged 
a greater rate of interest than seven per cent., as [ now remember, 
in the account rendered by complainants to me April 30th, 1872. 

The pencil mark “not allowed” on the statement of April 3rd, 
1872, was put there by my book-keeper by my direction at the time 
that statement was received. 

The statements from January Ist, 1870, to February 28th, 1883, 
inclusive, including all the monthly statements, were statements 
made to me by complainants, and said statements are now submitted 

in evidence to the examiner. 
114 Question. Where were the balances shown against you by 
these statements to be paid ? 


At this point counsel for complainants ask leave to propound the 
following question : 


Question. Was not the contract between yourself and Woodward, 
Baldwin & Co. either made in writing or reduced to writing after it 
was made? 

Ans. It was. 

Question (by defendant). Were there two contracts ? 

Ans. Yes, sir. 

Question (by defendant). Where was the first contract made ? 

Ans. In New York city, at the office of Woodward, Baldwin & Co. 

Question (by defendant). What contract do you refer to? 

Ans. The contract referred to in my answer, dated July Ist, 1878, 
which was the first contract. 


Defendants now renew the question: 


Where was the contract to be performed and where these balances 
to be paid? 

Objected to by complainants on the ground that the contract is 
in writing. 

Ans, The contract was to be performed in New York. 

Question. Where was the second contract in writing, dated 1878, 
to be performed ? 


Same objection by complainants. 


Ans. [t was to be performed in New York. The second contract 
was made in Augusta, Ga., but was signed in Hancock county, 
Georgia, but was to be performed in the same place as the first. 

I believe that there was no final settlement ever had between Wood- 
ward, Baldwin & Co. and myself from the beginning to the end of 

our transactions; it was a running account. 
115 The statement made by the assignees showing a balance of 
account of $4,099.13 and attached to the bill was not made 
by my knowledge or authority. I never knew anything about it 
until I saw it in the copy bill presented to me. 

I sold the lands to Gen. Myrick referred to in the bill because I 
wanted to sell them. I sold him the full title, believing I had the 
right to sell it. 
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Objected to by complainant- on the ground that witness’ deed to 
complainant- would control the matter interrogated about. 


I sold those lands for all I could get for them and I believed at 
the time that it was the best I could get for them. If no mortgage 
had been on the land the price I got for it would have been the 
same. 


Objected to by complainants. 


Cross: 


Woodward, Baldwin & Co. rendered monthly statements to me. 

Question. If any errors occurred in those statements was not at- 
tention then called to them and were they not adjusted and agreed 
upon ? 


Objected to upon the ground that the writings will show. 


Answer. They were adjusted. All of this was done by corre- 
spondence in writing. 


Letters submitted to witness purporting to be signed by D. A. 
Jewell, from January Ist, 1878, to May 8th, 1883. 


Question. Are not these your original letters ? 
Answer. They are. 


116 Letters marked by examiner from E to E E. 


There is no matter in issue between Woodward, Baldwin & Co. 
and myself on the accounts rendered by Woodward, Baldwin & Co. 
to myself except an overcharge of interest, as far as I know, and 
with the exception of this overcharge of interest the account is 
correct. 


Objected to by defendant on the ground that there is no account 
sued on. 


Question. The first contract was for one year. Is it not true that 
both parties continued to act under this contract until the second 
contract was made? 


Objected to by defendant if anything was agreed about in writ- 
ing. 

Answer. I think we did continue to act under the terms of that 
contract until the second one was made, and I think we continued 
to act under the second contract up to the time of my suspension. 

Question by defendant. Was anything that was done continuing 
the terms of those contracts in writing, or how? 

Answer. It was done entirely by letter. 

The consideration received from Gen. Myrick by me for the 
es acres of land was partly in cash and partly exchange of other 
anas., 

The land that I received in exchange was in Sumtercounty. The 
Myrick homestead place and the Hurst place, deeded by me to Gen. 
Myrick February Ist, 1882, was, I think, sold at the same time. 
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The consideration of that sale was $4,000.00—part cash and the bal- 
ance, which was $1,000.00, was by note, with interest. 

117 Question. Did you not get a letter from Woodward, Bald- 
win & Co., in April, 1883, complaining that you had parted 

with these lands? 


Objected to by defendants for want of relevancy, and that the let- 
ter will show for itself. 


Answer. I got a letter from them in regard to it. I don’t remem- 
ber whether there was a complaint or not. I replied to it, saying 
that I had sold or exchanged the lands in Baldwin county. 

I gave in these lands for taxes as long as I owned them. I gave 
them in for taxes to the deed in 1882. I do not know whether I 
gave them iu for more than they were worth or not. I thought at 
the time that the land was worth more than it was sold for, but in 
trying to dispose of it I thought I had done the best with it I could. 
When I gave it in at a certain figure I thought it was worth that 
figure. I was in the possession of this land up to the time I sold 
it. It wasrented part of the time and pari of the time it was car- 
ried on by me through my agent. I tried to sell it from the time 
it came into my possession until I did sell it. I advertised it once 
in the New York Herald. 

Question. What price did you hold it at? 


Objected to by defendant-. 


Answer. I think I held it for at least $6.00 an acre. I thought my 
factory was worth at least $60,000.00, and my recollection is that I gave 
it in for that for taxes, but I did not get more than one-third of that 
for it. It did not bring that: when it was sold. It was sold under 
a mortgage, at public outcry. I think that the reason I could not 

get more for the place was because it was encumbered with 
118 a mortgage in favor of Woodward, Baldwin & Co. One of 

the places was afterwards bought in by Woodward, Baldwin 
& Co. for $8,000.00 and sold by them afterwards for $10,000.00. I 
did not pay over the money to Woodward, Baldwin & Co. that I 
got from Myrick, for the reason that there was a general account be- 
tween us, and what I got for these lands saved me from drawing 
on them for money. I never saw that land in my life. I believe 
that I bought the Myrick homestead ata bankrupt sale; do not re- 
member the year. 

I have known Gen. Myrick for 37 years; our personal relations 
have been very friendly. I did not buy the property at that sale in 
view of those friendly relations; I bought it with a view to self- 
protection. I had a claim on it. Gen. Myrick was in debt to me, 
and I bought it to protect myself. 


Redirect : 


I negotiated this sale with Gen. Myrick in person. I told Gen. 
Myrick that there was a mortgage on the place, but that I had the 
right to sell it and to give him perfect titles. I did not sell the 
property to him for a less sum than I would have sold it if there 
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had been no mortgage on it. I do not think that he bought it for 
a less price than he would have bought if there had been no mort- 
gage on it. In one view he did, by reason of my being in debt 
aud I had to sell it; but in another he did not, because if I had not 
been in debt I would not have sold the land. 

By complainants: Ido not think that the mortgage of Woodward, 
Baldwin & Co. depressed the sale of the land. 

D. A. JEWELL. 


D. A. JEWELL recalled by defendant-: 


119 The amount of $25,000.00, mentioned in the first agree- 

ment, 1873, and the amount of $30,000.00, mentioned in the 
second agreement of 1878, represented debts then subsisting, and 
was not for money to be advanced. 


Cross: 


I did not notify Woodward, Baldwin & Co. of the sale of the land 
at the time, but afterwards they notified me that under certain cir- 
cumstances they would not accept for me any more drafts. I replied 
that under the circumstances I would not draw on them again. 
Afterwards I shipped them what I thought was enough to cover the 
money that I received for the land. 

I believe that I gave in my taxes in Baldwin county myself once 
or twice, and my sons gave it in for me at other times as my 
agent-. The land that I sold to Gen. Myrick was rented to Gen. 
Myrick all the time after I bought it until I sold it tohim. I don’t 
remember what rent I got for it. 

I read over the last account current sent to me by Woodward, 
Baldwin & Co., which was the one of March. I think another one 
was afterwards rendered to the assignees. I read it over, but did 
not figure up the interest. I made no objections to it at the time. 


D. A. JEWELL. 


D. A. Jewell’s name being signed by examiner, testimony being 
read to him and signed at his request. 


Exnuisir A. 
Letter of Woodward, Baldwin & Co. to D. A. Jewell. 


New York, June 2nd, 1871. 
Mr. D. A. Jewell. 
120 D’r Sir: If you think it likely that you will require any 
money ahead of shipments we can give it to you here at 7 per 
cent. by your draft upon us at 4 months, and sending the draft to us 
for acceptance you can then draw at sight for the money. We wish, 
if you will do so, to receive all of your shipments. We are also in 


the cotton market daily and can attend to your cotton. 
Truly yours, WOODWARD, BALDWIN & CO. 


No. 8 filling is very much wanted. What will you make us 50 
bales at? 


Letter A. E. F. Best, examiner. 
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Exursit B. 


Letter of Woodward, Baldwin & Co. to D. A. Jewell. 


New York, Feb’y 27, 1871. 
Mr. D. A. Jewell. 

D’r Sir: Our Mr. Kennerhill will probably see you in a week 
or ten days. We bespeak for him your kind attention. We are 
constantly in Philadelphia & have goods which we control which 
necessitates our going among the buyers, and we think if you would 
confide all of your shipments North to us we could represent you 
in both markets and get better prices. What money you need we 
will supply you, and we shall be glad to hear from you upon the 


subject. 
Yours truly, WOODWARD, BALDWIN & CO. 


Letter B. E. F. Best, examiner. 


121 EXHIBIT OC, 
Letter from Woodward, Baldwin & Co. to D. A. Jewell. 


New York, Fed. 1, 1871. 
Mr. D. A. Jewell. 

D’r Str: We have your favor of the 27th, received the 28th, 
with invoice of goods, whicli shall have our best attention upon ar- 
rival. We do not desire you to cover your acc’t by remittance, but 
by shipment of goods, as was originally intended. We will not 
offer or sell your goods in Philadelphia, & desire to continue busi- 
ness with you. We presume that is the cause of complaint. We 
will make everything satisfactory, & shall be glad to hear from you. 


Yours very truly, 
WOODWARD, BALDWIN & CO. 
Letter C. Examiner, E. F. Best. 


Exnurser D. 
Letter from Woodward, Baldwin & Co. to D. A. Jewell. 


New York, April 28th, ’71. 
Mr. D. A. Jewell. 
D’r Sir: Your favor of 24th is to hand, with invoice. We agree 
with you that the policy is to sell; will send you a sketch in a few 
days of all of your sheetings. Your draft will be duly honored. 


Draw for what you need. 
Yours truly, WOODWARD, BALDWIN & CO. 


Letter D. E. F. Best, examiner. 
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122 Testimony of W. H. Jewell. 


W. H. Jewell (sworn for defendant) and C. W. Du Bose were the 
assignees under the deed of assignment made by D. A. Jewell. D. 
A. Jewell knew nothing about the statement made by the assignees, 
showing a balance of $4,049.13 due Woodward, Baldwin & Co., 
which is attached to the bill. Mr. Jackson, counsel for the com- 
plainants, made out the account and sent it to C. W. Du Bose at 
Sparta. Col. Du Bose signed it and sent it to me at Jewell’s, and I 
signed it without asking D. A. Jewell anything about it. That ac- 
count was correct, so far as the assignees knew anything about it. 

Mr. Du Bose signed it and sent it to mé and wrote to me that if 
the account was correct to sign it, and if it was not to scratch his 
name from it. 


Ubjected to by complainants. 


C. W. Du Bose never examined the books. 1 never examined 
them with a view to making out that account. 


Cross : 
I examined the last statement made by Woodward, Baldwin & 
Co. The first item in the statement attached to the bill of $24,882.46 
wus taken from Woodward, Baldwin & Co.’s account current ren- 


dered to D. A. Jewell, but received by the assignees. The other 
items or credits in the statement I looked into, and they are correct. 


W. H. JEWELL. 


Testimony of S. P. Myrick. 
S. P. Myrick sworn for defendant: 


Mr. Jewell told me that there was a mortgage on the land that I 
bought from him, but it had no effect at all on the amount I would 
have paid for it. I thought I paid full value for the land. 

123. Mr. Jewell said he had full authority to sell the land. 


Objected to by complainants on the ground that Woodward, Bald- 
win & Co.’s rights cannot be affected by proof of consideration be- 
tween Jewell and Myrick, and that the deed would control. 


There was a lot of land in the same neighborhood—lI think almost 
adjoining—that sold for about the same price at about the same 
time. In reference to price, 1 did not buy with a view to paying the 
mortgage. I would not have bought the land at that price if 1 had 
not believed that Jewell had a full right togive me a perfect title. 


Objected to by complainants. 
Cross: — , 
I think Jewell said that it was a mortgage on the land. I did not 


go to the records to see it. I relied on his statement about the paper. 
My understanding was that the proceeds were to be applied to the 
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payment of the debt of Woodward, Baldwin & Co., but nothing was 
said about it. I thought Jewell was authorized to sell the land. I 
did not apply for the consent of Woodward, Baldwin & Co. The 
consideration paid for this 1,160 acres of land was money—$3,000.00 
cash and a note for $1,000.00, with interest, which was paid iv about 
a year. These two tracts were very fair land. Part of it was old, 
worn-out land, except 100 acres, which was fresh good land. 

The whole tract, except the 100 acres, had been cleared up, ayd 
some of it has since grown up in second growth, and some is in cul- 

tivation. Some of it has been in cultivation for fifty years. 
124 ‘The two tracts of land are fully up to the average of lands in 

Baldwin county. I think $25.00 would cover the value of 
the improvements on the Hurst Place when I bought it. There was 
no dwelling on the homestead tract when I bought. There was 
some negro houses.- I suppose $50.00 would cover the value of im- 
provements on that place. 

I have been a resident of Baldwin county for seventy years up to 
last Saturday week. Iam familiar with the lands in that portion 
ofthecounty. Land was higher in 1882 than it was in 1878, but land 
was selling cheap in 1882. I think I gave in that land at $3.59 per 
acre for taxes. I have been for a long time on very friendly and 
intimate terms with Mr. Jewell. No exchange of lands was part of 
the consideration of the deed to these lands. 

S. P. MYRICK. 


W. H. Jewe t recalled by complainant- : 


At the time of the assignment of D. A. Jewell I was his book- 
keeper. As his book-keeper I was familiar with the accounts of D. A. 
Jewell with Woodward, Baldwin & Co. I never figured out the in- 
terest on those accounts. I only took the statements of Woodward, 
Baldwin & Co. for the interest. The statement that I received from 
Jackson compared with the statement that I received from Wood- 
ward, Baldwin & Co. sent to D. A. Jewell, and which — by D. A. 
Jewell received. 

I do not know that D. A. Jewell looked at the last statement re- 
ceived from Woodward, Baldwin & Co. 

W. H. JEWELL. 


125 S. P. Myrick recalled by complainant-: 


The land that I bought of Jewell adjoins the land of the Myrick 
homestead residence. It is twelve miles from where I live. There 
is a dwelling on the Myrick homestead place, builtin 18S—. It is an 
old-fashioned two-story building. The land I bought from Jewell 
adjoins that place, but it is no part of the Myrick homestead place. 

S. P. MYRICK. 


E. T. BEST, Examiner. 


Endorsement: United States circuit court, west’n div., so. district 
of Ga. Woodward, Baldwin & Co. vs. D. A. Jewell. ‘Testimony. 
Filed in office this Ist day of April, 1885. L. M. Erwin, dep. clerk. 


Ot DO Be .» Him 


OF OB.» om . 
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126 Contract of D. A. Jewell with Woodward, Baldwin & Co., July 
1st, 1873. 


In consideration of the sum of twenty-five thousand ($25,000.00) 
dollars advanced to me by Woodward, Baldwin & Co., of New York, 
I, D. A. Jewell, of Mayfield, Georgia, hereby make the following 
agreement with them, viz: I agree to pay them four per cent. (4%) 
commission every six months for ad sum and interest at the rate 
of seven per cent.(7%) per annum and one-quarter per ct. (}%) 
brokerage on all amountsadvanced by them in cash or acceptances ; 
and, in order to enable Woodward, Baldwin & Co. to carry the 
above-named amount, I agree to furnish them from time to time, as 
they may desire, my notes or my drafts upon them, which they are 
to discount at the rate of seven per ct.(7%) per annum and one- 
quarter per ct. (¢%) brokerage. 

I agree to consign and ship to Woodward, Baldwin & Co. for sale 
on commission three-fourths (#) of all the goods I may manufact- 
ure, the charges on which shall be five per ct. (5%) commission and 
guarantee and one per ct. (1%) for fire insurance, storage, and 
labor. 

I also agree to ship them all the cotton I may have to sell in the 
New York market; and I further agree not to mortgage any of my 
property without the consent of said Woodward, Baldwin & Co.; 
and I bind myself not to overdraw my account with Woodward, 
Baldwin & Co. beyond the sum first named in this agreement, viz., 
twenty-five thousand dollars. 

This agreement to continue in force one year from date, viz., from 
July 1st, 1873, until July Ist, 1874. 

. D. A. JEWELL. 


127 Deed of D. A. Jewell to Stith P. Myrick, February 1st, 1882. 


STATE OF GEORGIA, 
Hancock County. 


This indenture, made this the first day of February, in the year 
of our Lord one thousand eight hundred and eighty-two, between 
Daniel A. Jewell, of the county — Hancock and State of Georgia, of 
the one part, and Stith P. Myrick, of the county of Baldwin and 
State of Georgia, of the other part, witnesseth : 

That the said Daniel A. Jewell, for and in consideration of the 
sum of ($4,039.00) four thousand and thirty-nine dollars, three thou- 
sand of which is to me in hand paid and note given, bearing even 
date with this instrument, mens oue day after date to the order of 
D. A. Jewell & signed by Stith P. Myrick, for one thousand and 
thirty-nine (1,039) dollars, the receipt whereof is hereby acknowl- 
edged, hath granted, bargained, sold, aliened, conveyed, and con- 
firmed, & by these presents do grant, barguin, sell, alien, convey, and 
confirm, unto the said Stith P. Myrick, his heirs and assigns, all 
that tract or parcel of land situate and lying in-the county of 

9—310 
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Baldwin, known as the “ Hurt Place,” consisting of seven hundred 
and sixty (760) acres, more or less, adjoining lands of Skelton Na- 
pier, Terry Dismukes, and the Myrick homestead tract, and seven 
hundred and fifty (750) acres of the homestead tract, adjoining lands 
of Ward, Cobb, and the homestead of said Myrick, less three hun- 
dred and fifty-six (356) acres, more or less, deeded to Mrs. Eliza- 
beth Daniel, said tracts of land now containing eleven hundred 
and fifty-four (1,154) acres, more or less, and formerly owned 
128 _ by said Stith P. Myrick, together with all and singular the 
tenements, hereditaments, and appurtenances thereunto be- 
longing or in anywise 6." gestae ger 
To have and to hold all and singular the above mentioned and 
described premises, together with the appurtenances, unto the said 
party of the second part, his heirs and assigns forever. 
In witness whereof the said party of the first part hath hereunto 
set his hand and seal the day and year first above written. 


DANIEL A. JEWELL. [1.5] 


Signed, sealed, and delivered in presence of— 
JAS. C. SHEA. 
WM. H. JEWELL, 
Not’y Public, Hancock County, Georgia. 


Recorded May 16th, 1883. 7 , 
WALTER PAINE, Clerk. 


GEORGIA, } 
Baldwin County. 


CLERK’sS OFFICE SUPERIOR COURT OF SAID Counry. 


I, Walter Paine, clerk sup’r court in and for said county, do 
hereby certify that the above and foregoing deed is a true and ex- 
act copy from the records in my office of the deed from D. A. Jewell 
to S. P. Myrick, made the Ist day of Febr’y, 1882, and recorded by 
me May 16th, 1883, in Book “ R” of Deeds, folio 31. 

[seat.] Witness my hand and seal of office this 8th day of 
‘4. March, 1884. 


WALTER PAINE, Clerk. 


129 Deed of D. A. Jewell to Mary E. Daniel, February 8th, 1879. 


GEORGIA, 
Hancock County. 


This indenture, made the eighth day of February, in the year of 
our Lord one thousand eight hundred and seventy-nine, between 
Daniel A. Jewell, of said county and State, of the first part, and Mary 
_ E. Daniel, of the county of Twiggs and said State, of the second part, 
-witnessetl: : 
sum of one thousand dollars to him in hand paid by the said 
of the second part at and before the sealing and delivery of 


said party of the first part, for and in consideration of 


! 
; 
4 
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these presents, the receipt whereof is hereby acknowledged, has 
granted, bargained, sold, released, conveyed, and confirmed, and by 
these presents doth grant, bargain, sell, release, convey, and confirm, 
unto the said party of the second part, her heirs, executors, and as- 
signs, the following-described parcels or tracts of land, situate — lying 
in the county of Baldwin, in said state, to wit, two hundred and 
sixty acres, more or less, of land, known as the Rains tract of land, 
adjoining lands known as the Cobb lands on the south and west 
and on the north by lands of Mrs. Martha Ward, on the east by 
lands of Stith P. Myrick and Potato creek, being the line of the last- 
mentioned line as the creek now runs; also ninety-three acres of 
land, more or Jess, known as the May tract of land, in the fork 
of the two Potato creeks, and adjoining lands of Mrs. Martha 
Ward on the west, of S. P. Myrick on the east, known as his 
homestead tract of land, and on the north — lands of D. 
130 A. Jewell, known as the Hurt lands, together with all 
and singular the rights, members, and appurtenances 
thereof to the same and in any manner belonging; to have and 
to hold the said parcels or tracts of lands and every. part thereof 
in full unto the said Mary E. Daniel, her heirs and assigns, to her 
and their own proper use in fee simple. 
In witness whereof the said party of the first part has hereunto 
set his hand and seal the day and year first above written. 
, DANIEL A. JEWELL. [t. s.] 


Signed, sealed, and delivered in presence of us— 
WM. WALKER. 
ORLANDO JEWELL, 
Not. Pub., Hancock Co., Ga. 


GEORGIA, \ 
Baldwin County. 
Recorded in the clerk’s office of the superior court this the Ist day 


of February, 1884, in Book R of Deeds, page 189. 
WALTER PAINE, Clerk. 


131 Deed of Myrick K. Daniel to Eliza P. Jones, Dec. 19th, 1881. 


GEORGIA, \ 
Wilkinson County. 


This indenture, made the nineteenth day of December, in the 
‘ear of our Lord eighteen hundred and eighty-one, between Myrick 
K Daniel, of the county of Baldwin, of the first part, and Eliza P, 
Jones, of the county of Wilkinson and said State, of the second part, 
witnesseth : 

That the said party of the first part, for and in consideration of 
the sum of one hundred and seventy-five dollars to him in hand 
paid by the party of the second part at and before the sealing and 
delivery of these presents, the receipt whereof is hereby acknowl- 
edged, bas granted, bargained, sold, released, conveyed, and con- 
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firmed, and by these presents doth grant, bargain, sell, release, con- 

vey, and confirm, unto the said party of the second part, her heirs, 

executors, and assigns, the following-described property, to wit: All 

of his interest in the estate of his mother, Mrs. Mary E. Daniel, late 

of said county, deceased, said property consisting of one parcel of 

land situate and lying in the county of Baldwin, in said State, con- 

taining two hundred and sixty acres, more or less,and known as the . : 

Raines Place, adjoining lands known as the Cobb lands on the south 

and west, and on the north by the lands of Mrs. Martha Ward, on 

the east by lands of Stith P. Myrick and Potato creek, being the = 

line of the last-mentioned line as the creek now runs; also ninety- 

three acres, more or less, known as the May Place, in the fork of the 
two Potato creeks, adjoining lands of Mrs. Martha Ward on 

132 the west, of Stith P. Myrick on the east, known as his home- 
stead tract of land, and on the north by lands of D. A. Jewell, 

known as the Hurt tract, together with all and singular the rights, 

members, and appurtenances thereof to the same and in any man- 

ner belonging ; to haveand to hold the said parcels or tracts of land 

and every part thereof, in full, unto the said Eliza P. Jones, her 

heirs and assigns, to her and their own proper use, in fee simple. 

In witness whereof the said party of the first part hath hereunto 
set his hand and seal the day and year first above written. 
MYRICK K. DANIEL. [ 1. s.] 


In presence of— a 
C. E. FRASUER, 
S. I. DENARD, J. P. 


Copy deed from M. K. Daniel to Mrs. Eliza P. Jones. 


133 Deed of Seth P. Myrick to Elizabeth 8S. Myrick, February 13th, 
1882. 


STATE OF eae 
Baldwin County. 


This indenture, made this the thirteenth day of February, in the 
year of our Lord one thousand eight hundred and eighty-two (1882), 
between Seth P. Myrick, of the county of Baldwin and State of 
Georgia, of the first part, and Elizabeth S. Myrick, of the county of 


Baldwin and State of Georgia, of the second part, witnesseth : x i 
That the said Steth P. Myrick, of the first part, for and in con- 
sideration of the sum of four thousand dollars to him in hand paid ; 


_ at and before the sealing and delivery of these presents, the receipt 
_ whereof is hereby acknowledged, has granted, bargained, sold, and 
conveyed, and by these presents does grant, bargain, sell, and convey, 

ito the said Elizabeth S. Myrick, her heirs and assigns, all that 

act or parcel of land, situate, lying, and being in Baldwin county, 

aining eleven hundred and twenty (1,120) acres, more or less, ' 

img lands of S. Napier, T. Dismukes, and others, known as the 
d Styles land, on Potato and Cedar creeks: 


ma 
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said Elizabeth 8. Myrick, her heirs and assigns, together with all 
and singular the rights, members, reversions, rents, profits, and ap- 
purtenances thereof to the same in any manner belonging, to her 
and their own proper use, benefit, and behoof forever,in fee simple. 
And the said Stith P. Myrick, for his heirs, executors, ad- 
134 ministrators, and assigns, the said bargained premises unto 
the said Elizabeth S. Myrick, her heirs, executors, adminis- 
trators, and assigns, will warrant and forever defend the right and 
the title thereof against themselves and against the claim of all and 
every other person or persons whomsoever. 
In witness whereof the said Steth P. Myrick hath hereunto set his 
hand and seal this the day and year first written. 


S. P. MYRICK. [x.s.| 


Signed, sealed, and delivered in presence of— 
T. T. WINDSON. 
E. C. RAMSAY, J. B. C. C. 


Recorded May 16th, 1883. 
WALTER PAINE, Clerk. 


GEORGIA, 
Baldwin County. 
CLERK’s OFFICE, SuPER. Court. 
I, Walter Paine, clerk of the superior court in and for said county, 
do hereby certify that the above and foregoing is a true and exact 
copy of the deed from Stith P. Myrick to Mrs. Elizabeth S. Myrick, 
as appears of record in my office, on Book “R” of Deeds, page 32. 
Witness my hand and seal of office this April 4, 1885. 
[SEAL. ] WALTER PAINE, Clerk. 


135 Supplemental Testimony of Witnesses for Complainants before 
Examiner. 


In the Fifth Cireuit Court United States, Western Division, South- 


ern District of Georgia. 


WoopwakRD, BALDWIN & Co. 
vs. 
D. A. JEWELL. 


Supplemental testimony taken before me in the above case by agree- 
ment of counsel under the original order in said case. 


Fripay, April 10th, 1885. 
Present: Jackson, for complainant-, and R. 8. Lanier, for defend- 
ant. 


D. A. Jewett recalled by complainant- : 


Question. In your first examination you testified that part of the 
consideration of the land sold to Gen. Myrick was land that he 
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gave you situated in Sumter county. Gen. Myrick testified that the 
whole consideration was cash. Can you explain that? 

: Answer. I don’t know that I can explain it any more than I did 
then. 

Question. You also in your first examination stated this: “I did 
not notify Woodward, Baldwin & Co. of the sale of the land at the 
time, but they afterwards notitied me that, under the circumstances, 
they would not accept for meany more drafts. I replied that under 
the circumstances that I would not draw on them again. After- 
wards I shipped them what I thought was enough to cover the 
money that I received for the land.” 

Answer. I cannot tell unless I had the letter before me. Those 

circumstances were contained in a letter that I received 
136 from Woodward, Baldwin & Co. I think that it was dated 
about the last of March or the first of April, 1883. "It. was a 
short time before my failure—maybe three or four weeks, perhaps 
not so long. I think that I can find that letter of Woodward, Bald- 


win & Co. 


Complainants now move to strike out that portion of the testi- 
mony as to the contents of the letter testified to. 


I conveyed a portion of my lands to Mrs. M. E. Daniel; she is a 
daughter of Gen. Myrick. I cannot say that I ever knew of her 
owning any other property in Baldwin county at that time or since. 
I don’t remember what I returned the land for taxes that I sold to 
Gen. Myrick. 

By DerenpantT: The amount of $30,000.00 mentioned in the in- 
strument of January, 1878, was an assumed amount and did not 
represent a true amount. 


Objected to by complainants. 


My recollection is that the amount that I owed at that time was 
less than $30,000.00, but if I did not owe them that amount I soon 
drew for enough to make it that. I think the understanding was 
that at any time afterwards I was to draw for enough to make the 
amount of my debt $30,000.00. No part of the $30,000.00 was ad- 
vanced at the time of the agreement of January, 1878, but what I 
owed on that account had been drawn for before. 

My recollection is that at the time of the agreement of January, 
1878, I owed Woodward, Baldwin & Co. within two to four thousand 
dollars of the $30,000.00. In a few days I obtained money enough 
to make my account with them $30,000.00 in accordance with the 


agreement. 
| D. A. JEWELL. 


137 B. T. Berauns, for complainants: 


I am a residentof Baldwin county. I know of the location of the 
land described in the deed from Jewell and wife to Woodward, 
Baldwin & Co., January 17th, 1878. Iamafarmer. I live in about 
' 6 or7 miles of these places. I think that in 1879 the value of that 
' land was from about three and a half to four dollars per acre. I 


barns i he o 
OS PR eee 
me oe A ae, Pere a ope 
: ae ae | 
FN ey Soe ee eae 


m ni 
=e eye 


. 
‘ 
4 


DANIEL A. JEWELL ET AL. 71 


don’t think that in February, 1882, there was any material change 
in its value. 


Cross : 
Disinterested men frequently differ in their estimate of the value 


of land. 
B. T. BETHUNE. 
I. T. Miiver, for complainant-: 


I reside in Baldwin county. I ama farmer. I know of the loca- 
tion of the lands from Jewell and wife to Woodward, Baldwin & Co., 
Jan. 17th, 1878. In 1882, about the first of the year, I should think, 
those lands would be worth about $4.50 to $5.00 an acre. If sold on 
liberal time they would be worth about $6.00 an acre. 


Cross: 


I have only known these lands five orsix years. I have been on the 
land a great deal in five or six years. I formerly lived in Tennes- 
see. I have lived in Baldwin county about 11 years. Ihave known 
lands to sell in Baldwin county for those prices and in that locality. 
I paid that much myself for land in Baldwin county. I bought 
mine about four years ago and paid $6.50 per acre. I bought ona 
credit of three annual payments. I bought from my father. 

By Comptarnants: I think that my land is of the same quality 
as the land of Gen. Myrick’s that he bought of Jewell. There are 
460 acres of land in my tract. 

J. T. MILLER. 


138 S. P. Myrick recalled by complainant-: 


Since my purchase I have conveyed the eleven hundred and 
thirty acres of land to my wife that I bought of D. A. Jewell. She 
is now in possession of it. Mrs. M. E. Daniel is my daughter. My 
wife does not own any other 1,130 acres of land in Baldwin county. 
In this is also included her ten acres of land at Midway. I suppose 
the ten acres at Midway would be worth $30.00 or $40.00 an acre. 
The land that I bought from Jewell and the Midway land was given 
together. I gave in the land that I bought from that I bought from 
Jewell at $3.50 per acre. The whole is given in for $6,600.00. 

Mrs. Daniel did not own any other land in Baldwin county ex- 
cept what she bought from Jewell. The land appearing in the digest 
as her land is the land she bought from Jewell. It includes the 
Midway ten acres and the three hundred and forty acres that she 
bought of Jewell. The land that Jewell conveyed to Woodwerd, 
Baldwin & Co. was purchased in 1874 by Jewell at a bankrupt sale 
of my effects. 


Objected to by defendant because the deed is the best evidence of 
the time of sale and price paid. 


At the time of Jewell’s purchase the land was covered with judg- 
ments and executions against me that Jewell had to take up. 


Objected to by complainant-. 
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The land was sold by the assignee to the highest bidder. 
By CompPLAINANtTs: I didn’t know the amount of the executions 
against me then, but it would amount to more than 
139 $10,000.00—perhaps double. 
S. P. MYRICK. 


WALTER Partner sworn for complainants: 


I reside in Baldwin county. I am a clerk of the superior court. 
I am acquainted with the land known as the Myrick homestead 
place. I have had occasion to go over a good deal of land in Bald- 
win county, having been connected with a land loan company since 
1882. In my opinion the value of these lands in January, 1882, 
was $5.00 an acre. The company that I represent made a loan 
on a place near there that we valued at a good deal more. I know 
from records that I have made of lands what they sold for in 1880. 
One tract sold for $5.50 an acre; it was part of the Cobb Place. 


Cross: 


I think Mr. Jewell in 1879 lived in Hancock county. He has not 
lived in Baldwin county for the last teu years. I think that large 
ag bodies of land such as 1,100 acres would average less per acre than 
4 small bodies. 

There is two hundred and two and a half acres in the Cobb Place 
that T. J. Barksdale bought, for which he paid $1,550.00 or $1,560.00. 
A good deal of it is wood and a good deal of it is cleared. 

WALTER PAINE. 


S. P. Myrick recalled by defendant: 


In selling large bodies of land it makes a good deal of difference 
from selling small bodies of Jand. Large bodies of land sell for 
much less per acre. My brother sold 260 acres of land to Napier 

for $4.00 an acre about the same time I bought this land 
140 = from Jewell. It was on Cedar creek, and as good land as there 
is in Baldwin county. 


Objected to by complainant-. 


The lot of land that Mr. Paine referred to as being bought by 
Barksdale I looked upon as the best lot in Baldwin county. Ihave 
known it from my childhood. Since Barksdale bought it he has 
cleared it and has made good crops on it. 

The Cobb Place was offered to me a year before I bought the lands 
from Jewell at $3.00 an acre, or less if I would buy the whole place. 
It included this lot that Barksdale bought. The whole of it is better 

than the land I bought of Jewell. 

By Comptainant-: The Cobb land that I spoke of as being offered 

_ to me for $3.00 an acre was the whole place, containing about 3,000 
' acres of land, which includes the lot that Barksdale bought, and 


which was sold separate. 
oe Thave no eden: mci of meeting a Mr. Wardlaw, of Augusta, in 


ve balcony of the hotel in Milledgeville about the first of July, 1882. 
I might have met such a person, but I have no recollection of it. I 
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do not recollect having a conversation at that time and place with a 
Mr. Wardlaw, in which I said that I had bought some of this land in 
dispute from Jewell two or three years prior thereto, and that I gave in 
exchange for it some lands in Sumter county, Georgia. There was 
this transaction with Jewell: I exchanged the land belonging to my 

daughter in Sumter county with Jewell for the Midway prop- 
141 erty and the 340 or 360 acres of land in Baldwin county, 

which was not a part of the 1,100 acres that I bought of Jewell, 
but I do not recollect telling that toa Mr. Wardlaw. The property 
I exchanged for the Sumter land is part of the land embraced in 
the mortgage of Jewell to Woodward, Baldwin & Co. 

S. P. MYRICK. 


The foregoing testimony was read over to witnesses when origi- 
nally written out and read to them, and their names were signed 


thereto by me at their request and by consent of counsel. 
E. F. BEST, Examiner. 


142 Letrers Exureits To TESTIMONY. 


JEWELL’s P. O., Hancock Co., Ga., Jan. 1st, 1878. 
Messrs. Woodward, Baldwin & Co., New York. 


GENTLEMEN: I want you to do me the favor to honor my 60 — 
d’ft of this date, $3,000.00, and my st. d’ft for $509.24, and much 
oblige. Will cover the small d’ft in 4 or 5 days and the other be- 
fore due. Your favors have been duly rec’d and noted. I shall be 
with you by the 15th and bring the deeds for your security with 
me. [am confident I have made no money this year, but I have 
worked hard and now have my business in a shape that wet and 
dry weather will not interfere with me, and I know I can make 
money with the factory when others can. I think my ac. will show 
some profit on the man’f’s’ business, but the planting interest has 
not been successful. We made a short crop of cotton, and the low 
prices leave no profit. I hope to do better this year, and as I shall 
have no heavy expenses as I did last year I hope to begin to reduce 
indebtedness. I am going to do that in every way that I can with- 
out sacrificing property and get out of all business but man’f’r., if 


possible. 
I wish you a happy and prosperous New Year. 
Yours truly, D. A. JEWELL. 


Letter E E. E. F. Best, examiner. 


143 JEWELL’s P. O., Hancock Co., Ga., Jan. 17th, 1878. 


Messrs. Woodward, Baldwin & Co. 

GENTLEMEN: Enclosed I hand invoice — wool goods stored here 
and subject to your order in accordance with understanding with 
your Mr. Smith, the understanding being that I may dispose of the 
goods and proceeds to go to your cr. 

Yours truly, D. A. JEWELL. 
10—310 
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P. S.—Please honor my d’ft on you in favor of Hunt, Rankin & 
Lamar for $602.21 and oblige, - 
a GS. 


Letter D D. E. F. Best, examiner. 


JEWELL’s P. O., Hancock Co., Ga., Jan. 28th, 1878. 


M’rs. Woodward, Baldwin & Co., New York. 


GENTLEMEN: Your favor of 18th inst., with ac. of sales, &c., came 
duly to hand. In reply to your question why I did not ship the 
kerseys from here to Atlanta will say I think I can sell all the ker- 
seys here, nearer home than Atlanta, and the cost of shipping from 
N. Y. there is not much more than from here. I want you to let 
the cotton in enclosed invoice remain-here, invoice to be returned 
when covered by shipments of goods. Can you not close out the 
goods on hand soon? I am afraid if not sold soon you will have to 


carry them until fall, and I want them kept sold up as close | 


144 as possible to save interest. I had an enquiry from your city 
a few days since for 50 bales sheeting and referred the party 
to you. 

The am’t due you on ac. current is larger than I calculated for 
but have patience for a few weeks with me and I think I can get it 
in and keep it inside the bounds. Do not sell the kerseys at less 
than 124 net. I think they can all be sold in the next 30 days. 

Yours truly, D. A. JEWELL. 


Letter C C. E. F. Best, examiner. 


JEWELI’s P. O., Hancock Co., Ga., Feb. 27th, 1878. 


Messrs. Woodward, Baldwin & Co., New York. 


GENTLEMEN: Your favors of 23rd inst. are at hand, and yours of 
the 21st was duly received. I did not reply to the first, as I thought 
you would receive advices, &c., and find all right. Did you receive 
invoice of 10 bales shipped on 13th inst. and an invoice of 12 bales 
shipped on 16th inst.; and, if so, was not the advice of d’fts accom- 
panying? I think it was. I believe I am acting in accordance 
with our agreement, and hope you have found that the letters re- 


ferred to were unnecessary. 
Yours truly, D. A. JEWELL. 


Letter B B. E. F. Best, examiner. 


145 JEWELL’s P. O., Hancock Co., Ga., Dec. 17th, 1878. 


M’rs. Woodward, Baldwin & Co., New York. 


GENTLEMaN: Your favor of 11th came to hand last eve., and con- 
tents noted. I regret that I have not been able to come fully up to 
my agreement with you in every respect, but the failure has not 
been for want of effort on my part, but from circumstances I could 
not foresee or prevent. In consequence of the drought we have 
made a short enone the low prices for it make receipts from that 
source small. factory busines has been curtailed by sickness 
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among the hands, so that I could not do more than half work for 
four months, and now prices of goods are 15% below what they 
were last year, and that makes the value of goods in your hands in- 
sufficient to make my agreement good with you. In your censure 
of me I hope you will take the circumstances into consideration. [ 
desire to try another year, and want your favor; but if you insist 
upon your demands being complied with immediately, I think I 
shall have to give up. Can you not give me any encouragement ? 
I know I can make money under average circumstances, and I[ hope 
the difficulties [ have had to encounter this year may not have to 
be met again next year. In view of the fact that I am paying you 
high interest and money is now very cheap, can you not remit the 
24% to be charged on Ist Jan.? 
Yours truly, D. A. JEWELL. 


Letter A A. E. F. Best, examiner. 


146 . JEWELL’s P. O., Hancock Co., GA., April 19th, 1880. 


Messrs. Woodward, Baldwin & Co., New York. 

GENTLEMEN: Your favor of 13th inst., with ac. sales, &c., is at 
hand and the ae. is correct. I have the cotton and kerseys still sub- 
ject to your order. I wish you to let me use the cotton and send the 
goods, as I use it in itsplace. The kerseys I wish to hold here until 
the fall demand for them, and remit to you when sold. The health 
of our place is now good and I hope will continue so through the 
summer. I shall leave home to go after my daughter in Fla. to- 


morrow and expect to be back on 28th: inst. 
Yours truly, D. A. JEWELL. 


Letter Z. E. F. Best, examiner. 


JEWELL’s P. O., Hancock Co., GA., Sept. 22nd, 1880. 


’ Messrs. Woodward, Baldwin & Co., New York. 


GENTLEMEN: Your favor of 18th inst. is at hand, and your order 
for 10 B. { to go to St. Louis shall have attention. In regard to my 
account will say I regret that | am unable to put it within limits at 
once, but I hope I shall be able to during the fall, and hope you will 
have patience with me. Your report of prices is discouraging, but 
I hope you will be able to do better than you indicate. I hope you 

will be able to get better prices in a short time. 
147 The weather is now favorable for cotton-picking and the 
crop is being rapidly gathered. I do not think this year’s 
crop will exceed the crop of last year. 


Yours truly, D. A. JEWELL. 
Letter Y. E. F. Best, examiner. 


JEWELL’s, GA., Nov. 16th, 1880. 


Messrs. Woodward, Baldwin & Co., New York. 


GeNnTLEMEN: Your favors of 8th and 10th inst. are at hand and 
noted. I enclose you mem. of the wool and cotton kerseys sold 
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here. I will try to send goods ¢ & j to replace them. You ask 
me what I am going to do when our agreement expires. I can do 
nothing without your consent, though I would like to try again in 
hope to do better the next three years than I havein the past. If I 
had not have had to contend with sickness the situation would be 
different with me from what it now is. I do not think we shall 
have the trouble with sickness in the future that we have in the 
past, as it bas been better in that respect this year than the three 
years before. The cause of the sickness is said to be the raising of 
the pond and the decay of dead timber in consequence. The tim- 
ber is now nearly all down, and if that was the cause it is nearly re- 
moved and will be quite so in a short time. I want to try again. 
What do you say to it? 
Yours truly, D. A. JEWELL. 


Letter X. LE. F. Best, examiner. 


148 JEWELL’s, HANcockK Co., Ga., Dec. 22nd, 1880. 
Messrs. Woodward, Baldwin & Co., New York. 

GENTLEMEN: I enclose invoice of 10 B. goods, which go forward 
this day. I have drawn on you for $500.00, which please honor and 
oblige. Your ac. sales is at hand and correct. 

I want you to help me to goon another year. I beleive we are 
over the scourge of sickness which we have been under for the past 
three or four years, and I think we can do better now. 

Yours truly, D. A. JEWELL. 


Letter W. E. F. Best, examiner. 


JEWELL’s, Hancock Co., GA., Feb. 18th, 1881. 
Messrs. Woodward, Baldwin & Co., New York. 

GENTLEMEN: Your favors of 12th inst. are at — and found cor- 
rect; will ship the 3 B. { to W. R. Moore & Co. Ist of next week. 
Please honor my d’ft on you in favor of J. C. Simmons for $148.85. 

Yours truly, D. A. JEWELL. 


19TH. 
P. S.—The three B. for W. R. M. & Co. will go to-day. 
D. A. J. 


Letter V. E. F. Best, examiner. 


149 JEWELL’s, Hancock Co., Ga., May 19th, 1881. 
Messrs. Woodward, Baldwin & Co., New York. 


GENTLEMEN : I enclose invoice 8 bales goods, and have drawn on 
you in favor L. T. Taliafarro, cashier, for $350.00, which please 


honor and oblige. Your favor 14th inst. with ac. sales & ac. cur- 


rent are at hand & found correct. I am sorry to note from your 
sketch continuous decline in goods. 
Yours truly, D. A. JEWELL. 


Letter U. E. F. Best, examiner. 


Vv 
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JewELL’s, Hancock Co., Ga., Aug’t 2nd, 1881. 
Messrs. Woodward, Baldwin & Co., New York. 


GENTLEMEN: Your favor of 30th-ult. is at hand and carefully 
noted. If you will have patience with me and help me for the next 
six or eight weeks I think I can reduce the ac. to the limit, and I 
beleive that Providence will permit me to work out of my diffi- 
culties. Do not think I am trifling with you; beleive that I am 
doing the best I can, and with your help will yet succeed. 

Before receiving your letter I had madea d’ft on you, payable to my 
order, for $529.53, which I much desire you to honor. I donot wish 

to change the ac. even if I could pay you in full to-day. I 
150 want to go and see you and have a talk with you and try to 

make some arrangement that will enable me to improve my 
goods and make my business profitable. I have contended with 
difficulties in the past few years that have been almost insurmount- 
able (and probably would have been but for your help), but I think 
they are over now, and I know I can manage to prosper with a fair 
chance. If I should go to New York about the 17th inst. will I be 


sure to find you at home? 
Yours truly, D. A. JEWELL. 


Will send invoice to-morrow. 
D. &. J. 
Letter T. E. F. Best, examiner. 


JEWELL’s, Hancock Co., Ga., Feb. 17th, 1882. 
Messrs. Woodward, Baldwin & Co., New York. 


GENTLEMEN: Your favor of 13th inst. is at hand and noted. I 
shipped on 16th inst. 3 bls. goods to G. F. Davis & Co., as p’r en- 
closed way-bill; will send invoice with next goods shipped. In 
regard to my account with you I can only say that I am doing all 
I can to reduce it to the limit, and hope you will have patience. If 
I can sell the goods here to better advantage than to ship them to 
you I think | ought to do so, and think you ought not to object. I 
want to work out, and beleive I can do so if permitted. 


Yours truly, D. A. JEWELL. 


Letter S. E. F. Best, examiner. 


151 JEWELL’s, HANcocK Co., Ga., April 19th, 1882. 
Messrs. Woodward, Baldwin & Co., New York. 


GENTLEMEN: Enclosed I hand you invoice 12 bl. goods, and have 
drawn on you for $500 in favor of L. T. Taliafarro, cash’r, which please 
honor and oblige. Your favors of 12th and 15th inst. are at hand 
and noted. I cannot get along on 30 or $40.00 p’r bale advance. [ 
will try and get along with an advance of $50.00 p’r bale, and hope 
you will grant that until [ can make a more satisfactory arrange- 


ment for you, which I hope to dv. 
Yours truly, D, A. JEWELE. 
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JEWELL’s, Hancock Co., Ga., April 8th, 1882. 
Messrs. Woodward, Baldwin & Co., New York. 

GENTLEMEN: I enclose invoice 12 bales goods, and have drawn 
on you in favor of L. T. Taliafarro, cash., for $3500.00 ; in favor of C. 
Guilbert, cash., for 59.02, which please honor and oblige. 

Your favor of 4th inst. is at hand and noted. Ido not think I 
can make the arrangement here, but I will try and make it with 
my friends in Conn.; will write you again on the subject in a few 
days. 

: Yours truly, D. A. JEW ELL. 


152 JEWELL’s, GA., March 28th, 1882. 
Messrs. Woodward, Baldwin & Co., New York. 


GENTLEMEN: Your favor of 25rd inst. is at hand and noted. The 
45 bl. cotton are not now held, as you wrote me that when the ac. 
was reduced to limit of 30,000.00 you would release them, and you 
did not include them in your last statement of your stock in hand, 
so I thought you considered them released. The 4 bl. kerseys are 
held subject to your order, as advised. I hope you will not refuse 
to pay the d’ft of 25th inst. for 600.00. You know my condition, 
and you know $30.00 p’r bale will not pay for cotton to wake them. 
If I can have time I think I can work out, but if I cannot I must 
giveup. Ihave thought that, notwithstanding your (at times) harsh 
letters, you would stand by me, and as the note sent you is a regu- 
lar legitimate business paper I thought you would give me cr. for 
it. The d’ft you refused payment of was a d’ft to pay for cotton, and 


stops my cr. in that way. 
Yours truly, D. A. JEWELL. 


Letter R. E. F. Best, examiner. 
153 (In pencil:] We did not reply to this. W., B. & Co. 


JEWELL’s, GA., Aug. 2nd, 1882. 
Messrs. Woodward, Baldwin & Co., New York. 

GENTLEMEN: Your favors of 29th inst. are at hand and noted. 
The lands deeded to Gen’! Myrick are lands adjoining his home- 
stead, and I.exchanged them with him (in part) for lands adjoining 
the Sumter Co. lands, which belonged to his daughter, Mrs. Daniel, 
and the other part I sold to him, and he made a payment on it last 
Feb. of $3,000.00, and gave a mortgage note for $1,035.00, due one 
day after date, which he said he could pay this fall. The lands I 
got from Mrs. Daniel I sold for $3,431.29 to my nephew, A. H. 
Jewell, who was in my employment a number of years and left me 
to go back to Illinois. The Twiggs Co. lands might not bring more 
than $3.00 p’r acre if forced to sale now, but I know the place, and 
if I were able to hold it would not sell it for less than $15,000.00. 
I cannot reduce my ac. now, and I ask you to have patience with 
me for a few months longer, and I will try again to make arrange- 


ments to relieve you. 
Yours truly, D. A. JEWELL. 


I 
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JEWELL’s, Hancock Co., Ga., June 3rd, 1882. 
Messrs. Woodward, Baldwin & Co., New York. 

GENTLEMEN: I enclose invoice of 10 bl. goods, and have drawn on 
you in favor of W. W. Wrigley, cash’r, for $1,200.00, which please 
honor and oblige. I arrived home on last Wednesday and find all 
well and crops doing well. I ask you to advance $50.00 per bale on 


goods shipped for the. next three mos. and hold them at 7 & 6c. 


Will you favor me? 


Yours truly, D. A. JEWELL. 
154 JEWELL’s, Hancock Co., Ga., July 20th, 1882. 


Messrs. Woodward, Baldwin & Co., New York. 

GENTLEMEN : [enclose invoice 8 bl. goods, and have drawn on you 
in favor of L. T. Taliafarro, cash’r, for $300.00, which please honor 
and oblige. Your favor of 14th inst., with ac. current, was duly ree’d 
and correct. 


Yours truly, D. A. JEWELL. 


Letter Q. E. F. Best, examiner. 


JEWELL’s Hancock Co., Ga., July 26th, 1882. 
Messrs. Woodward, Baldwin & Co., New York. 

GENTLEMEN: Your favor of 22nd inst. isat hand and noted. Gen. 
Myrick’s statement is correct in regard to the Hurst Place and the 
Myrick homestead. The Twiggs Place rents for $1,500.00 per year, 
and I think it well worth $15,000.00, and beleive it will bring that 
price in a short time. I am not in a situation now to comply with 
your request, but I hope before the Ist of Jan. to be able to do that 
and more for you. We have now good prospect for crops, which, if 
realized, will enable us to make collections of debts carried over 
from past years. 


Yours truly, D. A. JEWELL, 
Letter P. E. F. Best, examiner. 


JEWELL’s, Hancock Co., Ga., Sep. 4th, 1882. 
Messrs. Woodward, Baldwin & Co., New York. 

GENTLEMEN : I enclose invoice 20 bl. goods, and have drawn on 
you in favor W. W. Wrigley, cash’r, for $800.00, which please honor 
and oblige. Yours of 24th and 29th inst. are at hand. I find that 
we have ship’d you 2 bl. 4, mark #304. Please mark (as you sug- 
gest) one bl. 3043. I cannot get along with advance of $40.00 p’r 
bale. If you will advance me $50.00 p’r bale I think I can get along 


and steadily reduce my ac. with you. Can you not do so? 
Yours truly, D. A. JEWELL. 


Letter O. LE. F. Best, examiner. 
155 JEWELL’s, HANcock Co., Ga., Oct. 17th, 1882. 


Messrs. Woodward, Baldwin & Co., New York. 
GENTLEMEN: I enclose invoice 8 bl. goods, and have drawn on you 


80 WOODWARD, BALDWIN & CO., &C¢., VS. 


in favor Bowen, Jewell & Cason for $284.22 and for 27.36, which 
please honor and oblige. 

Your favor of 13th inst., with ac. of sales, is correct, except that in 
item Sept. 18th you put down 5 bl. £@ 6,600 yds. in place of 5,500 


yds. 
Yours truly, D. A. JEWELL. 


Letter N. E. F. Best, examiner. 


JEWELL’s MILLs, JEWELL’s, GA., , 187-. 


Consigned to Mess. Woodward, Baldwin & Co., for sale for ac- 
count of D. A. Jewell, 20 bales goods, as below ; invoice No. 20. 
12 bl. 4 sheetings, #331, 332, 333, 334, 335, 336, 337, 338, 339, 340, 
341, 342, 1,100 yds. 
8 bl. 3 shirtings, #250, 251, 252, 253, 254, 255, 256, 257, 1,100 yds. 
each. 
JEWELL’s, GA., Oct. 6th, 1882. 


Messrs. Woodward, Baldwin & Co., New York. 
GENTLEMEN: Yours of 3rd inst. rec’d, and above I hand you du- 
plicate invoice 20. Please return the original. The bales are all 


1,100 yds. each. I don’t see how we could make that mistake. 
Yours truly, D. A. JEWELL. 


Letter M. E. F. Best, examiner. 


156 JEWELL’s, Hancock Co., Ga., Nov. 7th, 1882. 


Messrs. Woodward, Baldwin & Co., New York. 

GENTLEMEN: I have drawn on you in favor of Bowen, Jewell & 
Cason for $120.27, which please honor and oblige. Your favors of 
the Ist and 4th inst. are at band and noted; will ship 8 bales in 
next—invoice to cover as you request—and try to make an arrange- 
ment to releive you of the overadvance. Please give me the best 
terms you will make with me. Have you examined any of my 
goods sent you since Ist of Sept.? Would like to have you do so if 


you have not. 
Yours truly, D. A. JEWELL. 


Letter L. E. F. Best, examiner. 


JEWELL’s, GA., Feb. 6th, 1883. 
Messrs. Woodward, Baldwin & Co., New York. 

GENTLEMEN: [ am in receipt of yours of Ist inst. and note con- 
tents. I hope you will honor the d’ft advised this morning, as it 
was given wd gf for cotton. I should like to work on and try to 
work out, and if I could have the use of money at 7 % I could do 
it, I believe, and I ask you to let me try still farther. I have tried 
to make arrangements to relieve you, but it is impossible, as you 
hold the mortgages, aud other parties—if you have nut the confi- 
dence in me to sustain me after doing business with me so long— 
that they cannot have it. My sons and son-in-law are willing to do 
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anything they can to aid me in the business, and if we can 
157 ibe sustained I think we can still pay out. If you will con- 

tinue your support I desire to continue my efforts to suc- 
ceed, but if you will not I must give up. My indebtedness on the 
lst Jan. was near $103,000.00 and my assets $202,400.00, of which 
$145,000.00 is nearly or quite worthless. 

Yours truly, D. A. JEWELL. 


Letter K. E. F. Best, examiner. 
| JEwetv’s, Ga., Feb. 14th, 1883. 


Messrs. Woodward, Baldwin & Co., New York. 

GENTLEMEN: Your favors of 8th and 9th came to hand last eve, 
and I note contents. The ac. sales, &c., is correct. I will act in ac- 
cordance with your suggestion and write to the parties, but I do 
not think it probable that I can make the arrangement with them, 
for I am under the impression that they have had some unpleasant 
experience with the Atlanta factory. If I cannot make any arrange- 
ment with them, if you will stand by me and let me have the use 
of $30,000.00 for three years longer at 7 % I (together with my sons) 
will put in all the energy and ability that we have to be successful, 
and I yet have faith to believe (“ though hope deferred maketh the 
heart sick”) that we can succeed. My sons and sons-in-law would 
be willing to go in Co. with me if that should be considered best. I 
hope you will consider the matter charitably and favorably and give 


me encouragement to go on. 
Yours truly, D. A. JEWELL. 


Letter J. E. F. Best, examiner. 


158 JEWELL’s, Hancock Co., Ga., March 9th, 1883. 
Messrs. Woodward, Baldwin & Co., New York. 

GENTLEMEN: Your favor of 6th inst. read and noted. If you will 
deduct all charges for interest in the past over 7 % I will trv to get 
iny friends to take the securities you hold and make full settlement 
with you. I think you can afford todo,that, as you have the means 
to do so. I cannot offer any better, for | have not the means to do 
so. I have thought you were friends to me, and I hope you are not 
enemies. 


Yours truly, D. A. JEWELL. 
Letter H. E. F. Best, examiner. 
JEWELL’s, Hancock Co., GA., March 3rd, 1883. 


Messrs. Woodward, Baldwin & Co., New York. 

GENTLEMEN : I enclose invoice 15 bl. goods, ¢ ship’d to St. Louis, 
* to New York. I have drawn on you in favor of Cason Bros. for 

1,132.19, which please honor and oblige. The d’ft is for payment 
for cotton. Your favor of 26th inst. is rec’d, and I will forward the 
insurance to you next week. I wrote to the parties you suggested 
in regard to the loan, and the reply is that it is against their rule to 
do that. 

11--310 
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I would like to make a new arrangement with you, and my 
friends here will help me if we can make an arrangement with you. 
Yours truly, D. A. JEWELL. 


Letter I. E. F. Best, examiner. 


159 JEWELL’s, GA., March 19th, 1883. 
Messrs. Woodward, Baldwin & Co., New York. 


GENTLEMEN: Your favor of 10th inst. with ac. sales, &c., is at 
hand and correct except 2 cts. error which was made in bringing 
forward balance on your ac. current Dec. 31st, 82, to Jan. 31st, ’83. 
Bal. Dec., $33,406.26 ; brought forward on Jan. ac., $33,406.28. The 
4 bl. wool kerseys are here and are worth now $125.00 p’r bale. 
Yours of 8th inst. was duly rec’d, and I have sent 2 bl. ¢.to G. W. 
McAlpin & Co., Cincinnati, and will try to send them 4 more this 
week. Your favor of 13th inst. is at hand and noted. As you will 
not entertain my proposition for “one moment,” please say what 
you will do. Your refusal to accept my d’fts places me where [ 
must seek the best terns I can get, and if I cannot get such terms as 
will enable me to go on I must stop. I told you some time ago that 
I could not get along at advance of $40.00 p’r bale; but I believe 
yet if I can have the chance I can do better for all concerned than 
to stop. 

Yours truly, D. A. JEWELL. 


Letter G. E. F. Best, examiner. 


JEWELL’s, GA., March 27th, 1883. 
Messrs. Woodward, Baldwin & Co., New Yerk. 


GENTLEMEN: Your favors of 22nd inst. are at hand and noted. If 
you are not my friends I cannot claim any friends in this world, 
and if you will not help me I must go down. Your refusal to ac- 
cept my d’ft I think releases me from obligation to send you the in- 
surance. Of course I shall make no more d’fts on you after what 
you havewritten. Do just what you think is just and proper in sight 
of God and your fellow-man. 

Yours truly, D. A. JEWELL. 


Letter G. E. F. Best, examiner. 


160 JEWELL’s, Hancock Co., Ga., April 27th, 1883. 
Messrs. Woodward, Baldwin & Co., New York. 


GENTLEMEN: Your favor of 23rd inst.isat hand. Your corrected 
ac. current is also rec’d and old one destroyed. I did sell the Bald- 
win lands (or exchanged them), as I wrote you, and under the terms 
of our agreement think I had the right to do so, and,as the debt 
with you is reduced nearly or quite the am’t, I think it ought to be 
all right with you. I much regret being forced into an assignment, 
but think I have done the best that could be done for all concerned 
under the circumstances. | 


Yours truly, D. A. JEWELL. 
Letter F. E. F. Best, examiner. 
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JEWELL’s, Hancock Co., Ga., May 8th, 1883. 


Messrs. Woodward, Baldwin & Co., New York. 


GENTLEMEN: Your favor 4th inst. with ac. sales & ac. current 


rec’d and found correct. 
Yours truly, D. A. JEWELL. 


H. 
Letter E. E. F. Best, examiner. 


161 In Equity. Circuit Court U.S.,S. D., W. D. of Ga. 


Woopwakpb, BALpwin & Co. 
v8. Appeal to Supreme Court. 


DANIEL A. JEWELL et al. 
Macon, Ga., July 29, 1887. 


It is agreed by counsel on both sides that the copy deeds exhibited 
to the bills and answers in above cause are true copies and may be 
used in the record in lieu of the original, which are inaccessible. 


HALL & HARRIS, 
Compl'ts’ Sol’s. 
LANIER & ANDERSON, 
Att’ys for Def’ts. 


162 Clerk’s Certificate. 
UniTep STATES OF AMERICA, \ ; 
Western Division, Southern District of ‘Georgia, { ° 


I, H. H. King, clerk of the fifth circuit court of the United States 
for the southern district of Georgia, do hereby certify that the writ- 
ing annexed to this certificate is a true and correct transcript of the 
record as directed by law to be made and copy of the proofs and of 
such entries and papers on file in my office at Macon, Georgia, for 
the western division of said district as are necessary on the hearing 
of the appeal in the equity cause of Woodward, Baldwin & Com- 

any, complainants, against Daniel A. Jewell and others, defendants, 
ately pending in said circuit court for the western division of the 
southern district of Georgia, and appealed by the complainants to 
the Supreme Court of the United States. 

In witness whereof I have hereunto set my hand and affixed the 

seal of the said court, at the city of Macon, in 
Seal U.S. Circuit Court, said division and district, this 30th day of 
So. Dist., West’n Div. September, A. D.1887,and of the Independ- 
of Georgia. ence of the United States the one hundred 
and twelfth. 
H. H. KING, Clerk, 
By LENOIR M. ERWIN, 
Deputy Clerk, Resident at the City of Macon. 
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163  Uwnitep Srates oF AMERICA, 88: 


To Daniel A. Jewell, Elizabeth S. Myrick, Steth P. Myrick, Mrs. 
Elizabeth Daniel, & Mrs. Eliza P. Jones, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be held at Washington on the 
second Monday in October, 1887, pursuant to an appeal entered and 
allowed in and by the circuit court of the United States for the 
western division of the southern district of Georgia on the 7th day 
of July, 1887, wherein Woodward, Baldwin & Company, a firm 
composed of William H. Baldwin, Christopher C. Baldwin, and 
Reginald T. Woodward, are appellants and you appellees, to show 
cause, if any there be, why the judgment and decree in said appeal 
mentioned should not be corrected and reversed and speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable Emory Speer, judge of said circuit court, 
this third day of October, in the year of our Lord eighteen hundred 


and eighty-seven. 
EMORY SPEER, Judge. 


164 [Endorsed :] Circuit court, so. dist., west div.,Ga. Wood- 


ward, Baldwin & Co. vs. Daniel A. Jewell ef al. Citation. 
Filed October 3, 1887. L. M. Erwin, dep. cl’k. 


Due and legal service acknowledged for the within appellees Oct. 


3d, 1887. 
LANIER & ANDERSON, 
Att’ys of Record for Def’ts in the Original Case. 


Endorsed on cover: 8. Georgia C.C.U. 8S. No.310. Woodward, 
Baldwin & Co., a firm composed of William H. Baldwin, Christo- 
pher C. Baldwin, and Reginald T. Woodward, appellants, vs. Daniel 
A. Jewell, Elizabeth 8S. Myrick, Mrs. Elizabeth Daniel, Seth P. My- 
rick, and Mrs. Eliza P. Jones. Filed December 16, 1887. 
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No. 310. 


SUPREME COURT OF UNTIED STATES, 


OCTOBER TERM. 1890. 


WOODWARD, BALDWIN & CO., 


APPELLANTS, 
Ver SUS 


DANIEL A. JEWELL. ET AL. 


APPELLEES. 


CALCULATION SUBMITTED WITH SUPPLEMENTAL 
BRIEF FOR APPELLANTS. 


ee 


ing the rate of 


of the money. 


To interest 7 per cent. to 
1884—March 20—To cash paid Assignees 


lhe 


ee bee A ee ee ee. ee ee eee | 


D. A. Jewell in account with Woodward, Baldwin & Co.: 


1883—May 4—To balance as per account received. 
To interest 7 per cent. to Ist payment, 32 days_. 


* 
1883—June 5—Less lst payment 
To interest 7 per cent. to 2d payment, 210 days 


1884—Jan. 1—Less 2d payment 


1884—March 20—Less 3rd pay ment 


1885—Oct. 29—-To interest 7 per cent. 1 year and 223 
days to date of decree by Court 


Balance due October 29, 1885 


3rd payment, 78 days 


$24,882 


152 


The following is submitted as a calculation based on the debits 
and credits in the audited account, Exhibit C, (Record p. 53), assum- 
interest at seven per cent. per annum : 


$25,035 
10,058 


$14,976 
603 


$15,579 
8,017 


$ 7,562 
113 
442 


$ 8,118 
3,150 


$ 4,968 


560 


$ 5,528 


The amount due Woodward, Baldwin & Co. by D. A. Jewell 
October 29, 1885, date of decree, with interest at seven per cent., 
computed according to the laws of Georgia, is five thousand five hun- 
dred and twenty-eight 29-100 dollars. 

The foregoing calculation was made out by associate counsel, Mr. 
William E. Jackson, and I think is correct on the basis on which it. is 
made, to-wit: That appellants are entitled to interest “on the ac- 
count,” as stated by the assignees, (Record, page 53.) In submitting 
it, I do not waive the contention that the interest” “heard 
terms of the contract, (Record, page 52,) in whieb the 7 per cent. is 
not called interest, but on which Jewell agrees to pay 7 per cent. per 
annum and 2} per cent. commission each six months for the “ use” 


WALTER B. HILL, 
Counsel for Appellants. 


on 


ing to the 


SUPREME COURT OF THE UNITED STATES, 


WoopDWARD, BALDWIN & Co., Appellants, ) 


OCTOBER TERMI, 


VS. 


DaNieEL A. JEWELL et al. 


iI=sOoo. 


. No. $10. 


Calculations as to Amount in Controv Psy Submitted by Counsel. 


4,099.13, 


‘ 


2S6.938.9] 


713.42 
4 099.13 


oe 


23.92 


with interest from May 4, '85. 
30)25.91 
79, say 
80 cts. a day. 
25 
Int. to May 4, ’86. 20.00 
Int. to Sep. 4, ’Sd. 
és ()ct. 4. sé 
" « 29,85, date of original decree. 


Oct. 29, ’85. 


4812.55 Prin. WN int. to date of original decree, V1Z.., 


143.47 Int. from Oct. 29, 85, to Ap’l 29, ’86. 19 
7 ae” lU!lCUr 80 cts. 
% ae June 17, ’86, date —— 


10.70 


$4,990.64. 


of confirmatory decree or decree 


10.70 


refusing to change Ist decree. 


If, in addition to the 7 per cent. per annum, commissions at 24 
per cent. each 6 months is to be counted up to date of original de- 
cree, the amount involved would be more than $5,000.00 (prin. & 


interest & commissions.) 
These commissions were promised by defendant in a contract which 


was an exhibit to the bill, which was referred to (Record, p. 2) and 
made part of the bill, which has a prayer for general relief. 


| Endorsed :] No. 310. 


Woodward, Baldwin & Co. vs. Jewell. 


Cal- 


culation as to amount submitted by counsel. 


ee 
i tare ta s 


. :  y Co ee 
2 ee PUNE: Ses 
ne (eh ee sPeery tee . 
‘ Th * 3 . & ‘4.4 : + te “ 
aA, ae iY eel , 


-“ 4 P 
s ies <" * Ped “ ‘ 
i * 4 oa a ay” ; we X ¥ 
pe wie hy ey 7 
det P a : F ? a 
+ > <= 


A it ec a 


Supreme Court of the Elnited States. a 
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No. 310. 

WOODWARD, BALDWIN AND CO., A Firm Composep 

or Wriutram H. Batpwin, CurisropHerR’ €. BALDWIN, | 
AND Reainatp TT. Woopwarp, APPELLANTS, 


vB. bi 


DANIEL A. JEWELL, ELIZABETH S$ 3. MYRIOK, Mrs. 2 
ELIZABETH DANIEL, STETH P.- MYRICK, AND © i, 
Mrs. ELIZA P. JONES. “oe 
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APPEAL FROM THE CIRCUIT COURT OF THE UNITEDSTATES” 
FOR THE SOUTHERN DISTRICT OF GEORGIA. 
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‘« The substance of right is more important than the science of statement.’ —.~ 
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Supreme Court of the Anited States. 


OCTOBER TERM, 1890. 


No. 310. 


WOODWARD, BALDWIN AND CO., A Firm Composep 
oF Witut1iAM H. Batpwin, CurisropHer C. BAaLpwin, 
AND REGINALD T. WoopwarRp, APPELLANTS, 


Us. 


DANIEL A. JEWELL, ELIZABETH S. MYRICK, Mrs. 
ELIZABETH DANIEL, STETH P. MYRICK, anp 
Mrs. ELIZA P. JONES. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITEDSTATES 
FOR THE SOUTHERN DISTRICT OF GEORGIA. 


SUPPLEMENTAL BRIEF OF WALTER B. HILL 
FOR APPELLANTS. 


‘© The substance of right is more important than the science of statement.’’— 


Cuaier JusTice CoLERIDGE. 


Supplemental Brief for Appellants. 


ON JURISDICTIONAL AMOUNT. 


It was stated upon the calculation furnished to the Court 
by counsel for both sides after the oral argument that if the 


; 


“commissions” were added to the principal sum and the 
7 per cent. per annum stipulated in the contract the 
amount involved in this cause at the date of the original 
decree would exceed $5,000.00. 

The object of this supplemental brief is to submit the 


? 


proposition that these “commissions” are, according to the 
terms of the contract itself, part of the appellants’ demand 
for “ interest;” that they were matter “in dispute,” as shown 
by the pleadings and the decision of the circuit court, and 
that they ought to be included in the computation of the 
amount involved. 

(It is admitted that at the time it was erroneously sup- 
posed that interest could be computed to the date of the 
appeal in order to fix the amount involved the interest was 
calculated at 7 per cent., but that error cannot affect the 
legal right of the appellants to insist upon the view now 
submitted ; which view, it is respectfully urged, is the true 


one.) 


(1.) The bill prays foreclosure for the principal sum 
“with interest.” This does not limit the interest to 7 per 
cent.; and it appears.from Exhibit B, attached to the bill, 
that Jewell agreed in writing to pay appellants for the 


3 


“use” of the money sued for “7 per cent. per annum and 
24 per cent. commission for each six months” ‘Record, p. 
52). Although made for three years, the contract rate would 
continue until the debt was paid. ‘The debtor could not by 
his own default reduce his liability. The answer sets up 
that appellants continued to charge the “ commissions” up 
to the end of the account, to which Jewell made no objec- 
tion in the meantime. 

It is important to observe that the 7 PER CENT. per annum 
is not interest eo nomine, but the 24 per cent. each six 
months, together with the 7 per cent., constitute what Jewell 
is to pay for the “use” of the money. (This was a legal 
contract, as hereafter shown.) As the commission was to 
be paid for the “use” of the money, it WAS INTEREST; just 
as much so as the 7 per cent. The law looks at substance, 
not at names. 

This charge meets the precise definition of interest: “A 
premium allowed by law for the use of money.” (Tyler on 
Usury, p. 35.) 

When, therefore, the bill prayed for “interest” it prayed 
for what was interest according to the contract and under 
the law. “The time has passed when the science of statement 
is regarded as of greater importance than the substance of 
right.” The courts will not deny relief to a suitor according 
to the terms of the contract on which the action is based, 
even if he should make an error of phraseology.in describ- 
ing his demand. 

So in the audited account (Exhibit C, Record, p. 53) the 
assignees state that the appellants are entitled to $4,099.13, 
“exclusive of interest,” but they do not undertake to specify 
the rate. They remit the parties to their contract, and that 


4 


contract, as shown, is for a total interest of 12 per cent.. per 
> 


annum, which the local law allowed. 


(2.) The answer expressly treats the commissions as part 


of appellants’ demand for interest. 


It states (Record, p. 14) that no commission was involved, 
and that “it was only a desire to charge this defendant an 
unconscionable rate of interest.” Again, it “avers that the 
charges that complainants have made under the name of 
interest and commission and brokerage are usurious,” &c. 
(Record, p. 15.) 

It is important to notice that the commissions about which 
the defendant Jewell takes issue with complainants are not 
commissions for the handling of his goods, but for the use 
of money. ‘The former he seems to concede (see Record, p. 
15, top of page) as an independent charge. 


(3.) Not only were these commissions thus “in dispute ” 
in the pleadings, but they were so treated by the circuit 
court in rendering the decision. The judge says (page 4 of 
opinion), “ nor could their commissions be regarded as usu- 
rious.” 

There cannot be a doubt, in view of this decision, that if 
the bill had been maintained and if the court had granted 
a foreclosure the decree would have. been for the entire 
12 per cent. contracted to be paid for “ use” of the money. 

The statute of Georgia relative to interest in force at the 
date of this contract was the act of 1875 (page 105), which is 
as follows : 


“Tt shall not be lawful for any person, company, or cor- 
poration to charge or take for any loan or advance of money 


5 


or forbearance to enforce collection of any sum of money any 
rate of interest greater than 12 per cent. per annum, either 
directly or indirectly, by way of commissions for advances, 
discount, exchange, or by any contract or contrivance or 
device whatever.” 


Thus it will be seen that this contract, which did not pro- 
vide for interest in excess of 12 per cent. per annum, was 
legal. 

It is not even necessary that the Supreme Court should 
concur on this point with the court below; it would be 
sufficient if the value or amount in question be “in dis- 
pute.” 

The rule as to interest being included in the amount in 
controversy is laid down by Chief Justice Fuller in District 
of Columbia vs. Gannon, 130 U. S., 227: 


“Where interest * * * is part of the claim litigated 
and the judgment or decree is so framed as to provide for it 
to run from a period antecedent to such judgment or decree, 
or in actions ex contractu, according to the terms of the con- 
tract upon which the action is based, jurisdiction may at- 


tach.” (P. 228.) 


Here the interest claimed was “part of the claim liti- 
gated” and is provided for “in the terms of the contract 
upon which the action is based.” 

Even, however, if the Court should think that “ commis- 
sions” for the “use” of money, when so stated in the con- 
tract, are not “interest,” then it would still be true that the 
commissions appear as part of the contract indebtedness, 
were in controversy by the pleadings, and were ruled upon 
by the circuit court as part of the matter in dispute. 


6 

Calculation, which will be submitted herewith, based on 
debits and credits in Exhibit C (Record, p. 53), at 7 per 
ceit., makes amount due at date of original decree $5,528.29. 
Exhibit C states that appellants are entitled to interest on 
the account, not merely on the balance there shown. Even if 
.7 per cent. is the correct rate, the amount due on that ac- 
count exceeds $5,000. The bill refers to that account as the 
debt sued on. (Record, p. 3.) 


Water B. Hit, 
Counsel for Appellants. 
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CONSENT AND STATEMENT SUBMITTED BY APPELLEES. 


Due and legal service acknowledged of the above brief, 
which I have examined and consent that it may be filed 
and considered by the Court. : 

I have time only to call the attention of the Court (from 
memory) to the fact that the argreement under which the 7 
per cent. and also commissions were stipulated to be paid 
by Jewell is limited to the period of three years. 

I claim that the right to commissions at least terminated 
at the expiration of three years from the date of the agree- 
ment. The act of 1875, referred to in the foregoing brief, 
allowed as much as 12 per cent. per annum for the use of 
money only when the contract to pay as much as that was 
in writing. 

This being so is perhaps the reason the bill had no specific 
prayer for commissions, which had been charged up for 
more than three years from the date of the contract, and no 
allegation covering the commissions. Tlie decision of Judge 
Speer is not before me, but I suppose he referred to the com- 
missions in determining whether the security deed or mort- 
gage was originally tainted with usury, it being claimed 
perhaps that the charge of commissions was a device to cover 
up usury. I claim that the commissions are not a part of 
the debt sued for. 

The interest referred to by assignees is on the account on 
page 53, printed record, marked audited account—that is, 
on the balance due; that balance and interest thereon is the 
aggregate amount sued for. 

CLIFFORD ANDERSON, 
Counsel for Appellees. 


Supreme Court of the nited States. 


OCTOBER TERM, 1890. 


No. 310. 


WOODWARD, BALDWIN & CO., AppEeLLants, 
v8. 


DANIEL A. JEWELL et At. 


WoopWARD and Others vs. JEwELL and Others'. 


(Circuit Court S. D. Georgia, W. D., October, 1885.) 


1. Usury—Action by commission merchant. 

Where mutual dealings were had between a mill-owner 
and his commission merchants whereby the latter have 
made advances and served the former as his agents for a 
period of twelve years, rendering stated accounts monthly, 
which were admitted to be correct, it is too late to plead 
usury in defense of a bill filed by the commission mer- 
chants to enforce the payment of a balance ascertained to 
be due them. 


2. Same—Charging interest on monthly balances. 

It is not usurious to charge interest on balances agreed to 
be due at the monthly settlements, when the parties con- 
ducted their business in the manner stated. 


' Reported by Walter B. Hill, Esq., of the Macon bar. 
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3. Contract—Two instruments executed at same time. 

Where two instruments are executed at the same time, 
between the same parties, relative to the same subject-matter, 
they are to be taken in connection as forming together the 
several parts of one agreement. 


4. Vendor and vendee—Land subject to incumbrance. 


Where a creditor takes from a debtor deeds to lands to 
secure his debt, and at the same time executes an instrument 
giving to the debtor the “full right” to sell the lands and 
make titles, stipulating, however, that the proceeds of such 
sules shall “ go to the credit” of the debtor, a purchaser from 
the debtor under such power to sell takes a good title, nor, 
in the absence of allegations and proof of collusion and 

fraud between the debtor and the purchaser, is the latter to 
be held responsible for the misapplication of the purchase- 
money. 

In Equity. 

Hill & Harris and W. E. Jackson, for complainants. 

Lanier & Anderson, for defendants. 


Speer,J. Jewell wasacotton-mill ownerand planter, resid- 
ingin thisdistrict; Woodward, Baldwin & Co.are commission 
merchants residing in the State of New York. Jewell would 
ship the products of his mill to Woodward, Baldwin & Co., 
they would sell the same on commission, rendering to him — 
monthly an account of the proceeds. They would make 
advances to him to enable him to carry on bis business, and 
these mutual dealings had continued from about the year 
1870 to April, 1884. On the seventeenth of January, 1878, 
by instruments in writing then executed Jewell admitted an 
indebtedness to Woodward, Baldwin & Co., amounting to 
$30,000. To secure this sum he gave them deeds to lands 
elsewhere and to the lands involved in the issue before the 
court, a tract known as the “ Hurt place,” and another 
known as the “ Homestead tract,” in Baldwin county. On 
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the same day, viz., the seventeenth of January, 1878, Wood- 
ward, Baldwin & Co. executed an instrument by which they 
authorized Jewell to sell the lands he had conveyed tothem, 
and to apply the proceeds to the discharge of his indebted- 
ness. The language of this last instrument is, “ The said 
Woodward, Baldwin & Co. further agree that the said Jewell 
shall have full right and permission to sell the property 
named in said deeds, and make titles thereto, the proceeds of 
said sale to go to the credit of the said Woodward, Baldwin & 
Co.” This instrument refers to the deeds made by Jewell, is 
in consideration of the same, and, in the opinion of the 
court, they all constitute one and the same contract, and 
Jewell had three years in which to pay this money, and he 
failed to pay it. In the meantime, however, he had sold the 
Hurt place and the Homestead tract to S. P. Myrick and to 
Mrs. Daniel, co-respondents. Woodward, Baldwin & Co. 
went into possession of all the other lands conveyed by 
Jewell’s deeds to them, and selling the same, reduced his in- 
debtedness to $4,099.13. They now file this bill against 
Myrick, Mrs. Daniel, and Jewell,and they seek to subject the 
two tracts of land mentioned to the payment of this balance. 

The respondents set up two defenses: The first is usury 
in the transactions between Jewell and the complainants ; 


and the second is that Jewell had the right to sell the lands, - 


and they bought them in good faith. 

With regard to the first defense, for several reasons the 
court is of the opinion that it is not maintainable. The 
mutual transactions covered a period of about 12 vears; 
stated accounts were rendered Jewell monthly, and he ac- 
knowledged their correctness without objection. He iscon- 
cluded as to these monthly accounts, and is barred by the 
statute of limitations from the plea of usury and besides it 
is not at all clear that there was usury. It is true, interest 
was charged by Woodward, Baldwin & Co. on the balances 
which Jewell admitted to be correct; but these balances 
properly bore interest, and it is nowhere made to appear that 
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more than 7 per cent. was eharged. This cannot be held 
usurious, (Pinckard v. Ponder, 6 Ga., 253) nor could their 
commissions be regarded as usurious. 

This brings us to the consideration of the second ground 
of defense, namely, “that Jewell had the right to sell, and 
the respondents took an unincumbered title.” It cannot be 
doubted that the two instruments executed by Jewell and 
Woodward, Baldwin & Co., on the seventeenth January, 1878, 
in legal contemplation, constitute one and the same contract. 
Slaughter v. Culpepper, 44 Ga. 325; 2 Bl. Comm. 327; Co. 
Litt. 236. Where two instruments are executed at the same 
time, between the same parties, relative to the same subject- 
matter they are to be taken in connection as forming together 
the several parts of one agreement. Whether these two in- 
struments constitute a deed or mortgage is not material. If 
a mortgage Jewell had a right to sell the land free from its 
lien; if a deed, he had the right to sell the title, having re- 
served that right in his contract with Woodward, Baldwin 
& Co. Nor does it matter that the instrument authorizing 
Jewell to sell had but one attesting witness. Inter partes it 
is binding; and besides, it is in the nature of a reservation 
grafted in the deed, which was properly attested. A court 
of equity will not permit Woodward, Baldwin & Co. to de- 
feat purchasers under the instrument which they themselves 
have executed. It is a familiar doctrine “ that he who em- 
powers another to do a wrong must suffer rather than inno- 
cent persons who have been as a consequence wronged.” 
Besides this is simply an objection to the execution of the 
instrument; and the complainants produced it as a part of 
their exhibits to the bill, and gave it verity in that way. 
Hunt v. Formby, 43 Ga. 79. 

It is urged for the complainants that Myrick and Mrs. 
Daniel hold under quitclaim deeds from Jewell, and for that 
reason cannot rely on the equities of dona fide purchasers 
without notice. This question has been adjudicated by the 
courts of the several States so as to leave a distressing con- 
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flict of authority; but the Supreme Court of the United 
States has settled the rule for our guidance here. 

They hold that a grantee in a quitclaim deed cannot de- 
fend as a bona fide purchaser without notice. Villa v. Rod- 
riquez, 12 Wall. 323; Dickerson v. Colgrove, 100 U. 8S. 578. 
It may well be doubted, however, whether these are quit- 
claim deeds. They convey the title absolutely, without the 
usual phraseology, “remise,” “release,” “relinquish,” “ quit- 
claimn,’ ete. Besides, no form in Georgia is necessary to a 
conveyance, provided the intent to convey is clear. Ball v. 
Wallace, 32 Ga. 172. 

Conceding, however, that the deeds are of the character 
claimed by the complainants the notice with which the pur- 
chaser was charged is defect of title. But there was no such 
defect here, as Jewell bad the right to sell and to make titles. 
This right was exercised. But it is insisted that the quit- 
claim deeds should have the effect to put on the purchasers 
the duty to see that the purchase-money found its way into 
the hands of those to whom it belonged. 2 Perry, Trusts, 
796 and 2 Story, 1127-1152, inclusive, are cited. 

The English rule on this intricate topic is as follows: 
“ Where the trust is to pay from the proceeds of sale a par- 
ticular debt, the purchaser must see that the money finds its 
way into the hands of those to whom it belongs.” Perry, 
Trusts, 796. But this rule is not favored in American courts, 
and the same author, paragraph 798, concedes this; and Mr. 
Justice Story declares, after a full statement of the nice dis- 
tinctions involved : 


7? <6 


“They lead strongly to the conclusion to which, not only 
eminent jurists but eminent judges, have arrived, that it 
would have been far better to have held in all cases that the 
party baving the right to sell had also the right to receive 
the purchase-money, without any further responsibility on 
the part of the purchasers as to its application.” Story, Eq. 
Jur. 1135. See also Elliott v. Merryman, Lead. Cas. Eq. 
(Amer. Notes,) p. 73. 


From these authorities the conclusion is obvious that in 
the absence of allegation or evidence of collusion or fraud 
between the respondent Jewell and his co-respondents, the 
purchasers of the lands, the latter were under no legal ob- 
ligation to look to the proper application of the purchase- 
money. | 

The prayers of the bill are, for the reasons given, denied, 
with costs. 
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BRIEF FOR APPELLANTS, 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1800. 


No. 310. 


a WOODWARD, BALDWIN & CO., A FIRM COMPOSED OF 
WILLIAM H. BALDWIN, CHRISTOPHER C. BALDWIN 
AND REGINALD T. WOODWARD, APPELLANTS, 


US. 


DANIEL A. JEWELL, ELIZABETH 8. MYRICK, MRS. 
ELIZABETH DANIEL, SETH P. MYRICK AND MRS. 
ELIZA P. JONES. 


a) APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF GEORGIA. 
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WOODWARD, BALDWIN & CO., Appellants, 


VS. 


DANIEL A. JEWELL et al. 


No. 310, October Term, 1890. Supreme Court of United States. 


Brief of Walter B. Hill and William &. Jackson, for Appellants, 


STATEMENT OF THE CASE. 


Daniel A. Jewell was the owner of a cotton mill in Georgia. 
He consigned the products of his mill to the appellants, who 
were commission merchants in New York, to be by them sold for 
his account. From time to time they made advances to Jewell 
and he gave them as security conveyances to certain lands in 
Georgia. These conveyances were made under a Georgia statute 
(hereinafter fully copied) by virtue of which a debtor may pass 
the title toa creditor to secure adebt. Jewell failed and made an 
assignment in insolvency. The appellants proceeded to realize 
on their securities ; but found that Jewell had previously sold to 
and exchanged with his co-defendants in this case the property 
embraced in one of his conveyances and which was intended to 
secure the appellants in the sum of $5,000.00. Appellants filed 
this bill to foreclose the instrument, which in its equitable effect, 
resembles a mortgage. They averred that in selling the property 
Jewell had not sold the entire title, but merely his equity of 
redemption ; that the vendees from Jewell had notice of their 
rights and had only bought Jewell’s equity. In support of this 
theory of the case they relied on the evidence of the valuations 
of the land stated in the conveyances as showing that the lands 
were worth the amounts paid for them plus the amount of the 
appellants’ security, and contended that under the law applicable 
to the facts, Jewell’s disposition of the lands was only a dis- 
position of his interest, subject to the rights of appellants. The 
defendants answered that Jewell had the right under their con- 
tract with the appellants to sell and pass the full title; that he 
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had sold and they had bought with this understanding. Such is 
the case at bar—in the briefest possible outline. The contro- 
versy is about the nature and legal effect of the transactions 
(sale fand exchange) by which Jewell disposed of the lands 
covered by the security deed he had given to appellants. 


JEWELL’S INDEBTEDNESS TO APPELLANTS. 


The transactions between Jewell and appellants began under a 
contract dated July Ist, 1873, (Record, page 65,) which was 
superseded by a new contract dated January 17, 1878, (Record, 
page 52) under which appellants advanced him $30,000.00—and 
for which sum Jewell gave them as security conveyances to 
several properties in Georgia. Regular accounts current were 
rendered each month to Jewell up to the time of his failure 
on April 17th, 1883—at which date the indebtedness amounted 
to $24,882.46. The Record contains numerous letters acknowl- 
edging the correctness of the statement of account. (Record, 
pages 73-82.) In his answer Jewell set up that there was 
usury in the debt and annexed a statement of alleged over- 
charges of interest’ (Record, page 16) which he submitted 
merely aS an approximate to be examined by a Master. 
(Record, page 19.) The Court below resolved this issue in the 
case in favor of the appellants upon the grounds (1) that 
there was no usury in the debt; and (2) that if there was any 
usury, the demand therefor was barred by a Georgia statute 
(hereinafter fully copied) which provides that a plea of usury is 
barred by the lapse of twelve months. It seems unnecessary to 
set out more fully this part of the case. 


APPELLANTS’ SECURITY FOR THE DEBT. 


On January 17th, 1875, Jewell executed deeds to various pieces 
of property of Georgia to secure different portions of said sum 
of $30,000.00. The only one of these conveyances now in question 
is the one (found on page 51 of Record) bearing said date whereby 
in consideration of $5,000.00 he conveyed to appellant the 
Hurt place containing 760 acres anda part of the homestead tract 
of 8. P. Myrick containing 750 acres. The deed recites that it is 
executed in accordance with the Georgia statute, Code SS 1696-71, 
hereinafter fully quoted. It contains the proviso that upon pay- 
ment of the sum of $5,000.00 within three years the instrument 
is to be void. The deed is executed in the presence of two wit- 
nesses, one being a Notary Public, and is so executed as to be 
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entitled to record under the laws of Georgia and was recorded 
on January 31st, 1878. 

On the same date when this and the other instruments to secure 
the said sum of $30,000 were executed, the appellants executed an 
agreement (Record, pages 52-3) whereby they agreed that upon 
payment of the said sum within three years they would “ return 
the said security to said Jewell;’’ and that ‘‘said Jewell shall 
have the full right and permission to sell the said property 
named in said deeds and make titles thereto, the proceeds of the 
sale to go to the credit of Woodward, Baldwin & Company. 

This agreement was executed in the presence of only one 
witness ; was not entitled to record under the laws of Georgia, 
as a power of attorney to sell land, and was in fact never 
recorded. 

In the bill, the security deed dated January 17th, 1878, is 
treated as a mortgage, (Record, p. 2,) but in an amendment 
(Record, p. 24) the Court was asked to construe the deed and 
give to it the proper legal effect. (In Georgia, a mortgage 
creates only alien, and the peculiar feature of thesecurity deeds 
authorized by the statute mentioned is that they pass the title 
as a security. ) 

After Jewell’s failure, the appellants proceeded to realize on 
their several securities, and after selling the same, it was found 
that their debt was paid except $4,099.13, with interest from 
May 4th, 1883. (Record, p. 53.) The principal and interest due at 
at the time of this appeal, exclusive of costs, amount to $5,318.53. 


EXCHANGES AND SALES OF THE PROPERTY CONVEYED TO 
APPELLANTS BY JEWELL. 


On February 7th or 8th, 1879, Jewell exchanged 353 or 356 
acres of the Hurt place with Mrs. Elizabeth Daniel, for 1,367 
acres Of land in Sumter county, he executing a deed to her, 
(Record, p. 66,) and she executing a deed to him, (Record, p. 54.) 

On the death of Mrs. Daniel, the title passed to her heirs-at- 
law, Myrick, K., and Daniel and Eliza P. Jones. The former 
conveyed his interest to the latter. By asupplemental bill, Mrs. 
Jones was made a party. 

On February Ist, 1882, Jewell sold the 750 acres of the Myrick 
homestead and that portion of the Hurt place not previously 
conveyed to Mrs. Daniel, to Stith P. Myrick. (Record page 65. ) 
The land was bought by the latter for his wife and he conveyed 


the same to her. (Record, page 68.) Both were made parties to 
the bill. 
APPROPRIATION OF PROCEEDS OF SALE. 


At the time of the exchange of lands between Mrs. Jewell and 
Mrs. Daniels, Mr. Jewell took the title of the exchanged lands in 
himself individually. (Record, page 54.) He afterwards sold 
the land, to which he thus acquired title, to his nephew, Albert 
H. Jewell. (Record, page 54) but it is not claimed the proceeds of 
this sale were sent to appellants ; nor that either transaction was 
reported to them at the time. 

Elijah P. Smith and R. T. Woodward, two members of appel- 
lants’ firm, testified that they had no knowledge or notice of this 
exchange or of the subsequent sale of land to 8. P. Myrick ; that 
their consent was not asked or given; and that they never received 
the proceeds or their equivalent in any shape or form either in 
merchandise or cash. (Record, page 43—45. ) 

Jewell states in his answer (Record, page 12) that when he 
sold the lands he believed that upon a full and fair accounting, 
appellants would be indebtedto him. ‘* Had he not so believed, 
he would have promptly accounted to complainants for the pro- 
ceeds of the land so sold by him’’ He testified subsequently 
(Record, page 61) that although he did not notify appellants of 
the sale, they afterwards (having found out about the sales) 
notified him that under the circumstances they would not accept 
any more drafts, and he replied that he would not draw on them 
again ; that he afterwards shipped them what he thought was 
enough to cover the money that he received from the iands. 
(Record, page 61.) Being asked about this subsequently, he stated 
that he referred to certain letters between appellants and him- 
self ; (but these were not produced, Record, page 70) and that the 
letters were written a short time before his failure, ‘‘ maybe 
three or four weeks, perhaps not so long.’’ He did not claim 
that he had notified appellants of any such shipment ; nor did he 
dispute the indebteness alleged in the bill except upon the ground 
of usury. (Record, page 59. ) 

In February, 1882, (the date of the sale to Myrick) the appel- 
lants testify that the indebtedness of Jewell to them was %32,- 
345.64. (Record, pages 43-44.) 


RELATIONS OF THE PARTIES. 


Daniel A. Jewell and S. P. Myrick were on very friendly and 
intimate terms. They both testify to this fact; had been friends 


for thirty-seven years. (Record, pages 60 and 64.) When Myrick 
went into bankruptcy, Jewell advanced a large sum of money to 
take up judgments against Myrick (page 71,) and purchased this 
land at assignee’s sale. Myrick remained in possession of the land 
after Jewell’s purchase and during the time that appellants held 
their security deed to it, renting from Jewell (Record, p. 61) up to 
the time when the latter sold the 1,160 or 1,130 aeres to Myrick 
and exchanged the 350 acres with Mrs. Daniel. 

Mrs. Daniel was a daughter of Myrick; and Myrick acted as 
her agent in the exchange of lands with Jewell. (Record, p. 75.) 


NOTICE OF APPELLANTS’ RIGHTS. 


The security deed to the 1,510 acres was recorded and opera- 
ted under the Georgia statute as constructive notice that the title 
was in appellants as security for the sum of $5,000.00. In addi- 
tion to this, there was actual notice. Jewell testifies that he told 
Myrick there was a mortgage on the land. (Record, page 60.) 
Myrick also so testifies, (Record, p. 63,) and he further testifies, 
«‘ My understanding was that the proceeds were to be applied to 
the debt of Woodward, Baldwin & Company, but nothing was 
said about it.’ (Record, pages 63-64.) 

The deeds executed by Jewell to Myrick and Mrs. Daniel are 
executed by him individually. (Record, pages 65-6.) They con- 
tain no reference to the power conferred by the agreement be- 
tween Jewell and appellants, and do not purport to be an execu- 
tion of that power. 


VALUES OF THE LAND. 


The principal point relied on by appellants is, that under the 
law and facts involved in the transactions between Jewell and 
Myrick individually, and Myrick as agent of Mrs. Daniel, the 
former sold and the latter bought the land subject to appellants’ 
rights, or, in other words, that they only paid for Jewell’s inter- 
est, expecting to have to pay the $5,000.00 to appellants. Ap- 
pellants rely on the evidence afforded by valuations of the land, 
as recited in the deeds, and as shown by the tax returns made by 
the parties, as well as other testimony, in support of this conten- 
tion. This is conceived to be the pivotal point in the case, and 
the statement of the case is made more fully on this phase of the 
controversy than on the less important issues. 

The first proof of value of the 1,510 acres conveyed by Jewell 
to appellants is its value in 1874, when Jewell purchased it at 
assignee’s sale of Myrick’s property. Myrick states that the 
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land was then covered with judgments and executions which 
Jewell had totake up. (Record, pages 60-71.) These amounted, 
Myrick states, to more than $10,000.00, perhaps double. (Record, 
page 72.) 

Jewell disposed of the land to Mrs. Daniel for $1,000.00. (Ree- 
ord, page 66,) and to Myrick for $4,000.00. (Record, page 60.) 
Total, $5,000.00. | 

Jewell states that during the time he owned the land he held 
it at $6.00 per acre. (Record, page 60.) In the same connection 
he mentioned the sacrifice of other pieces of property which were 
sold at public outery. 

T. P. Wardlaw testifies that the land was worth $6.00 to $7.00 — 
peracre. (Record, page 50.) B. T. Bethune places it #3.50. 
(page 70.) J. T. Miller, at $4.50 to 85.00; if sold on time, $6.00 
to $6.50. (Page 71.) Walter Paine at 85. (Page 72.) 

Myrick’s tax returns were offered in evidence. He states that 
he returned the land for taxes at $3.50 per acre. (Record, page 
71.) But the return shows that he returned 1,130 acres, as agent 
of his wife, in 1882, 1883, and 1834, at $6,600.00. (Record, page 
56.) He states that he has conveyed to his wife the 1,130 acres 
which he had bought from Jewell ; that she had no other tract of 
1,130 acres in that county. He states that the tract included 10 
acres of land at Midway, worth $30 to $40 per acre. (P.71.) This 
seems to be a mistake, on inspection of the tax return, (Record, 
page 56,) but if the statement was correct, the land bought from 
Jewell would be returned at nearly $6.00 per acre. 

In the exchange of lands with Mrs. fase cted through 
her father as agent, Jewell conveys 353 acres (returned for taxes 
as 343) for $1,000.00 (Record, page 67.) She conveys to him in 
exchange a tract of 1,367 acres in Sumter county worth $3,000.00 
(Record, page 54) and which Jewell within less than a year 
afterwards sold to his nephew for $3,431.29, cash. (Record, 
page 54-5. ) 

T. P. Wardlaw testifies (Record, page 50) that Myrick told 
him he had exchanged a part of the land for 1,200 or 1,300 acres 
of land in Sumter county worth $5.00 per acre. 

The lands which Jewell sold Mrs. Daniel in 1879 for $1,000 
are returned in the same year for taxes by her father, 8. P. 
Myrick, as her agent, at $2.000.00. (Record, pages 56-71.) 

The deed of Jewell to Mrs. Daniel, dated Februrary 8th, 1879, 
was not recorded until February ist, 1884, and the deed of Jewell 
to Myrick and Myrick to his wife, dated February 1st and 13th, 


1882, were not recorded until May 16th, 1883, after the failure of 
Jewell. 

The Court below rendered a decree dismissing the bill. The 
grounds of the judgment are set forth in the decision reported in 
the Twenty-fifth Federal Reporter, page 689. The ground stated 
is in brief that under the contract between Jewell and Wood- 
ward, Baldwin & Company, the former had the right to sell the 
land and that the vendees were not bound tosee to the application 
of the purchase money. 


II. 
SPECIFICATION OF ERRORS. 


The errors complained of are errors of law and fact. 

1. The evidence shows that the land conveyed by Jewell to 
appellants was worth at least $10,000.00. Mrs. Daniel and Myrick 
paid $5,000.00 for it, with full knowledege of appellants’ security 
for $5,000.00. They bought it for precisely what Jewell’s equity 
of redemption was worth. The gross inadequacy of price— 
if it was intended to bea sale of the entire title, coupled with 
the proof of the intimate and confidential relations of the parties 
—validates the theory on which the bill was filed, viz: that the 
sale was made subject to their lien and that the vendees bought 
only the equity of redemption. 

The Court erred in disregarding this evidence; and in dis- 
missing the bill upon the sole ground that Jewell had the right 
to sell the entire title to the lands. Asa naked proposition this 
is not denied, but appellants specify as error the failure of the 
Judge to consider the character of the sa.e and to decree that it was 
not such a sale, nor upon such a consideration as to vest the 
entire title in the vendees. 

2. As matter of law, the sale of the lands to which Jewell had 
passed the title into appellants and which he had no right to 
sell except by virtue of a power conferred upon him, being made 
without any reference to that power and purporting only to convey 
his title, was a sale of his equity of redemption and not of the 
entire title. The decree is erroneous in disregarding this rule of 
law—which gives to the transaction the character which appel- 
lants insist the evidence also affixes to it. Jewell had the right to 
convey his interest; the power to convey the full title, being 
attested by only one witness, disabled him from conveying the 
full title. The acceptance of a conveyance from him individually 
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and not as attorney of appellants, shows the true character of 
the transaction. 

3. If the foregoing errors are not held so to be, then appellants 
insist that the Court erred in holding that the power to sell 
includes the power to exchange. Jewell’s act in taking title 
to himself individually to the exchanged land was a breach of 
trust, of whieh Mrs. Daniel and her agent, Myrick, had both 
constructive and actual notice, and they hold the lands subject to 
a trust in favor of appellants. 


ITI. 


ARGUMENT ON LAW AND FACTs. 


The pressure of the case is ata single point. What was the 
character of the transactions between Jewell and his co-defen- 
dants ? 

When the appellants, in order to collect their debt, had to 
resort to this security, they found it had been disposed of. Good 
faith between Jewell and themselves required that they should 
have been informed of the exchange and sale at the time, and 
that the title to the substituted property in the exchange with 
Mrs. Daniel, and the proceeds of the sale to Myrick should have 
gone to them. Whatever may be said of them, Jewell is con- 
victed upon the record, of a breach of trust. (Page, 43-45. ) 

Mrs. Daniel, the daughter of Myrick, does not take part in 
the transactions, except through him. He and Jewell were 
friends of long standing, on very intimate terms, (p. 64.) and it 
is through Jewell’s intervention, that Myrick finally gets back 
the property which Jewell bought in 1874 at assignee’s sale, 
(p. 71-2), and which he had allowed Myrick to occupy in the 
meantime, (p. 61.) 

Under such circumstances, our contention is that less regard 
ought to be paid to the statements of the parties testifying in 
their own behalf, and for each other, than to the facts which 
inhere in the transactions themselves. True, Jewell and Myrick 
state that the sale to Myrick was a sale of the full title, not 
merely Jewell’s interest. (It is very significant, however, that 
neither one so testified in regard to the exchange.) But when 
Jewell and Myrick were separately examined, Jewell testified 
that was both a sale of part of the land and exchange of the 
other, (p. 59), while Myrick testified positively, ‘‘ No exchange 


9 
of lands was part of the consideration of the deed to these 
lands,”’ (p. 64.) He afterwards testified otherwise, (p. 73.) 

In view of the concealment of the transaction from appellants 
by Jewell, which Mrs. Daniel and Myrick aided and abetted by 
withholding their deeds from record until after Jewell’s failure, 
(p. 66-7)—in view of such contradictions as the above, which 
Jewell declared he could not explain, (p. 69-70)—in view of the 
admitted knowledge by Myrick of the rights of the appellants, 
(p. 63,) we contend that what the transactions and circumstances 
speak, is the best evidence in this case. 

We submit several brief calculations : 

Jewell paid for the land (p. 72) (at least). . . . . . $10,000 00 
sells to Mrs. Daniel ( p. 66) 343 acres for $1,000 00 
‘** sells to Myrick (p. 65) 1,130 acres for 4,000 00--$5,000 00 


Balance—amount of appellants security. . . . 35,000 00 


OR, THE FOLLOWING : 


Jewell received for the exchanged land (p. 54). . . $3,431 29 
Myrick returns for taxation the sold land (p. 56). . 6,600 00 


$10,031 29 
Showing that according to the values of the land at the time, the 
two tracts were worth double the nominal considerations ; or, in 
other words, were worth what was really paid, plus the appel- 
lants’ debt. For taxation, land is usually returned below its 
value ; and this calculation is more than fair to the appellees. 


OR THE FOLLOWING : 
Value of land per acre, by Wardlaw’s evidence, $6.50. (P. 50.) 
(This corresponds with Jewell’s evidence, p. 60.) 
Value of 1,510 acres at $6.50 peracre .... .. . $10,315 00 
Consideration of Daniel exchange. . . . $1,000 00 
Consideration of Myrick sale. .... . 4,000 00— 5,000 00 


Balance for appellants’ security ...... . . $5,315 00 


If we look at the Daniel exchange by itself, the truth is still 
plainer. 

Both witnesses say this transaction was an exchange. (Pages 
60 and 73.) 


Jewell conveys the land Feb. 8th, 1879, for. . . . . $1,000 00 
The same year (p. 36) it is returned for taxation at. . 2,000 00 
Jewell receives lands worth as recited indeed. . . . 3,000 00 
This land he sells within ten months for. . . . ... 3,421 39 
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Neither Jewell or Myrick testified that in ,this exchange he 
conveyed to Mrs. Daniel the entire title. Neither offered any 
explanation of the fact that Mrs. Daniel bestowed on Jewell 
$3,000.00 worth of land for #1,000.00. There can be no explana- 
tion except the manifest truth of this case, that an allowance 
was made for the proportionate part of the appellants’ security 
which Mrs. Daniel must ultimately pay. 

What then is the equity of the case? ‘The true law delight- 
eth in the payment of just debts.’’ If this security is foreclosed 
the defendants will not pay more for their land than it was 
worth. If the foreclosure is defeated, the appellants will have 
been defrauded and defendants will hold the property as the result 
of a breach of trust and at a grossly inadequate price. 

2. The following rules of law are applicable to the theory of 
the facts set forth in the foregoing argument : 

A sale of property covered by a deed having a power of sale 
without referring to the power is construy l to be asale of the 


equity of redemption. 1 Devlin on Deeds, § 422; Pease vs. Pilot 
Knob Co., 49, Mo. 124. See 7 @r»a~ch 3% 7, S Fib. 377 


Jewell could legally pass the title to his interest without regard 
to the power. Had he attempted to pass the entire title under 
the power, the insufficiency thereof (see post) would have been 
in the way. 

3. The deeds of Jewell to Mrs. Daniel and Myrick are without 
warranty—mere quit claims. The vendees cannot claim to occupy 
the favored position of bona fide pureashers. 100 U.5S., 598. 
If Jewell had been selling the entire title, it is very probable 
they would have required the usual warranty deed. 

4. If, however, it be held that in these transactions Jewell and 
the vendees attempted to pass the entire title, then the following 
rules of law are applicable. 

(a) Power to sell does not include power to exchange. 2 Perry 
on Trusts, $769; 1 Devlin on Deeds, $436 and 373; Cases of 
executors under will. Taylor et al/., vs Galloway et al., 1 Ham- 
mond, (Ohio, ) 232 ; King vs Whiton et al., 15 Wisc., 684; Cases 
of trustees authorized by deed to sell and reinvest stock: Ring- 
gold vs Ringgold et al., 1 Harris & Gill, (Md.,) 11—a case argued 
by Wirt, Taney & Berrien; Case of Commissioners authorized 
by statute to sell: City of Cleveland vs State, 16 Ohio St., 236, 
268. See also, School vs. McCutty, 11 Rich, 8. C., 424; 1 Madd, 
214; 4 Brown Ch., 278. 3 Ves., Jr., 98; 2 Sug. Pow., 506. 
Mort ~ Cone 22 Mer 51-2 
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Taking the title to the exchanged land in Jewell’s name in- 
dividually was a breach of trust; é@éspecially as Myrick’s under- 
standing was that the proceeds were to go to the credit of appel- 
lants. (Pages 63-4.) This breach of trust put him on such notice 
of Jewell’s fraudulent purpose as to affect the subseque nt trans- 
action between Jewell and himself. 7 SKE L143 Ua) FMA, v be. y2o. 

(b) Sale by a mortgagee at a sacrifice %. ‘vidence of bad faith. 

Devlin on Deeds, $428 ; and numerous citations on top of page 
114. 2 Bern Tr. § G40 

Here the inadequacy is shocking : less than half of the true 
value. 

Jewell was not authorized by the power to pass the full 
title. 

The deed of Jewell to appellants was made under the following 
statute of Georgia, Code S196¥ : 

‘Whenever any person in this State conveys any real prop- 
erty by deed to secure any debt to any person loaning or advan- 
cing said vendor any money, or to secure any other debt, and 
shall take a bond for titles back to said vendor upon the payment 
of such debt or debts, or shall in like manner convey any per- 
sonal property by bill of sale, and take an obligation binding 
the person to whom said property was conveyed to reconvey 
said property upon the payment of said debt or debts, such 
conveyance of real or personal property shall pass the title of 
said property to the vendee: Provided, that the consent of the 
wife has been first obtained, till the debt or debts whith said 
conveyance was made to secure shall be fully paid, and shall be 
held by the Courts of this State to be an absolute conveyance, 
with the right reserved by the vender to have said property 
reconveyed to him upon the payment of the debt or debts inten- 
ded to be secured agreeable to the terms of the contract, and not 
a mortgage.”’ 

The Courts of Georgia have held that the holder of the title 
under such a deed may maintain ejectment. (The only defense 
of the debtor is to tender the money due): Lackey vs. Bostwick, 
54, Ga. 45. See, also, Woodson vs. Veal, 60, Ga., 562, 564. Such 
title is held to be good against dower and homestead. 


The title being in appellants, a power of attorney executed by 
two witnesses was req waaited to empower the attorney to convey 
the title. Code of Georgia, $2181: The Act creating the agency 
must be executed with the same formality (and need have no 
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more) as the law prescribes for the execution of the Act for which 
the agency is created : 

SEc. 2690. A deed to lands in this State must be in writing, 
signed by the maker, attested by at least two witnesses, and 
delivered to the purchaser or some one for him, and be made on 
a valuable or good consideration. 

5. Mrs. Jones taking by descent from Mrs. Daniel and Mrs. 
ay te holding deed from her husband, are subject to the trust 

2 Perry on Trusts, $828. 

6 The statute cited relative to usury is as follows: Code, 
$2057. (e) “Any plea or suit for the recovery of such for- 
feiture (excess of interest) shall not be barred by lapse of time 
shorter than one yea 
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IN "THE 


Supreme Court of the Cited States, 


OCTOBER TERM, 1890. 


/\ 0. ILO, 


WOODWARD, BALDWIN & CO., AppELLANtTs, 


DANIEL A. JEWELL er at.. APPELLEEs. 


APPEAL FROM THE OLRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF GEORGIA 
| 
BRIEF OF CLIFFORD ANDERSON, COUNSEL FOR 
r. APPELLEES. 
% , 
° CLIFFORD ANDERSON, 
. 


f ounsel for A ppelle és. 


JupD & DErweEILER, PRINTERS, WA>HINGTON, D, C, 


IN THE 


Supreme Court of the Auited States. 


OCTOBER TERM, 1890. 


om ——— 


No. 310. 


WOODWARD, BALDWIN & CO., AppgeLiants, 


v8. 


DANIEL A. JEWELL et At., ApPELLEEs. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF GEORGIA. 


BRIEF OF CLIFFORD ANDERSON, COUNSEL FOR 
APPELLEES. 


Woodward, Baldwin & Co. filed a bill in the cireuit court 
of the United States for the southern-¢'strict of Georgia to 
foreclose an alleged mortgage executed to them by D. A. 
Jewell and his wife on the 17th day of January, 1878, on 
certain lands in Baldwin county, Georgia, to recover an 
alleged indebtedness of $4,099.13 due on the 20th day of 
March, 1884. The bill was filed on the 10th day of April, 
1884, against the said Jewell, S. P. Myrick, and Elizabeth 
Daniel, the two last named having purchased the lands 
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from Jewell after the mortgage was made. Mrs.S. P. Myrick 
and others, subsequent purchasers from Myrick, were after- 
wards made parties defendant. | 

Jewell answered, denying the indebtedness and claiming 
that large amounts of usury had been charged by the ap- 
pellants on the loans they had made him in connection with 
the transactions between the parties. Jewell owned and 


operated a cotton factory in Georgia, and contracts had been 


made between him and the appellants by which the latter 
(who were merchants in New York) were to sell his goods 
on cominission and apply the proceeds to the payment of 
the loans they were to make him. 

The mortgage sought to be foreclosed was given as secu- 
rity for the loans and covered the lands in controversy. 
Jewell had given appellants security deeds to other lands, 
which had been sold by appellants and the proceeds ap- 
plied to the indebtedness claimed to exist, leaving the al- 
leged balance of $4,099.13. 

It was recited in the mortgage that it was executed and 
delivered under the acts of the Legislature of Georgia em- 
bodied in the Code of 1873 in sections 1969, 1970, and 1971. 
(See instrument on pages 51 and 52, printed Record.) 

Contemporaneously with the execution of the alleged 
mortgage, viz., on the same day (see printed Record, page 52 
and 53), a contract was executed by the parties which con- 
tains the following clause relating to the lands embraced in 
the instrument desiguated as a mortgage in the bill, to 
wit: 

“ The said Woodward, Baldwin & Co. agree that the said 


Jewellshall have full right and permission to sell the property 
named in said deeds and make titles thereto, the proceeds 
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of sule to go to the credit of the said Woodward, Baldwin 
& Co.” 


Under the authority of said clause Jewell had sold the 
lands in controversy to 8S. P. Myrick and Mary E. Daniel 
(pages 65, 66, 67, printed Record). 

[It was claimed by appellants that Jewell had not ac- 
counted to them for the proceeds of the sales of the lands 
sold to Myrick and others, and that the latter had notice of 
the mortgage or deed and of the contemporaneous contract. 
The bill prayed that the conveyances to them should be 
cancelled. 

They claimed that they had bought in good faith and for 
a fair price and had bought the fee and not the equity of 
redemption. 

There was evidence that the parties who purchased the 
lands from Jewell had paid a full price therefor, and there 
was evidence that the lands were worth more than the price 
paid, especially if they had been sold payable in whole or 
in part, in future installments or on time. 

The deeds of conveyance to Myrick and by him to other 
persons were without warranty of title. 

t is believed that the foregoing statement is sufficient to 
present the questions raised on the trial. 

The court decreed that the bill be dismissed with costs. 

Counsel for appellees submit the following propositions : 

1. The security deed (or mortgage) and the contempor- 
aneous agreement constitute one contract. 

[In Holbrook vs. Finney, 4 Mass., 566, it is ruled that “A 
conveys land to his four sons in fee, who, by deed of the 


same date, mortgage the same land to the father to secure 
the payment of a sum of money, and also a maintenance of 
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the father during his life; it was held that the two deeds 
were par’s of the same contract * * * .” Thesame 
principle is laid down in Scott, Carhart & Co. vs. Warren et 
al., 21 Ga., 408. On page 411, Lumpkin J., says: 

“The bargainor sells the land to the bargainee on con- 
dition that he pays the price at the stipulated time, and 
whether the contract, which is one, is contained in the same 
instrument, as it well may be, or in distinct instruments ex- 
ecuted at the same time can make no possible difference.” 
And again, on same page: “ Then it took both instruments to 
consummate theagreement. It islikea feoffment and defeas- 
ance at common law, which is deemed but one conveyance. 
2 Bla. Com., 327.” 

To the same effect is 1 John. Cas., 95. Finally on this 
point the deed itself refers to the agreement, and tlius, as a 
matter of fact, makes the two instruments one contract. 


2. Myrick and Mrs. Daniel were not bound to look to the 
application of the purchase-money. 

In Wormley vs. Wormley, 8 Wheat., 421, it seems to be 
ruled (as stated in Danforth’s Digest) that if the “ acts of sale 
and reinvestment are intended to be at a distance from each 
other, purchaser is not bound to see to application of such 
money.” 

Here appellants authorized the maker of the deed or mort- 
gage to sell and give them credit for the proceeds. This 
implied the application of the money tothe mutual accounts 
growing out of future transactions between the mortgagor 
and mortgagee. The purchaser could not be expected to 
inquire into such future transactions to ascertain the state 
of the accounts nor could his title be treated as inchoate or 
imperfect until these accounts were adjusted. The agree- 
ment obviously contemplated that the creditor would hold 
Jewell, his debtor and agent, alone responsible for the proper 


ee 
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application of the money. The purchase was in good faith 
and for a fair price. (See bottom of page 58 and top of 
page 59 and bottom of page 60 and top of page 61 (Jewell’s 
testimony) of printed Record, Myrick’s testimony on page 
63 and pages 71 and 72, and Bethune’s testimony on page 
70 of ‘printed Record.) As {additional evidence of Jewell’s 
good faith and the efforts he made to sell at a full price, see 
page 60 of printed Record. 

I cite also, in support of this second proposition, Perry on 
Tr. (2 vol.), sections 793 to 795, inclusive. In_ section 
793 it is said: 


“Tn the second place, the rule may be controlled by an 
implied intention that the trustee shall have the power to 
give valid receipts for the purchase-money. Thus if a set- 
tlor creates a trust for an immediate sale it is clearly implied 
that a legal and equitable receipt for the purchase-money 
shall be signed by some one at the time of the sale. There 
can be no conveyance without payment of the purchase- 
money, and there can be no payment without a complete 
discharge.” 


Considering the relations and the nature of the dealings 
between the mortgagor and the mortgagee in this case, the 
implication would seem to be plain and obvious that pur- 
chasers from the former would have no concern with the 
disposition of the purchase-money in the absence of collusion 
or fraud, of which there appears to be no evidence or ground 
of suspicion. 


3. The contemporaneous agreement of January 17, 1878 
(printed Record, pages 52~-’3) authorized Jewell to sell the 
lands, but did not require him to sell for cash or for money. 
If he received from Myrick lands in Sumter county in part 
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payment for the lands in Baldwin county he had the right 
to do so under the agreement. (See Markey ef al. vs. Lang- 
ley, 92 U.S., 142, particularly 153-4; Clements vs. Mach- 
boeuf, ib., 418.) Lands thus received in part payment took 
the place of those sold, and the proceeds thereof Jewell was 
required, by the agreement (pages 52-3, printed Record) to 
pass to the “ credit of Woodward, Baldwin &.Co.” 

Further, Jewell testified (see answer to cross-interrogatory 
on page 61, also his evidence on page 70) that some time 
afterward he “shipped them what (he) thought was enough 


to cover the money that (he) received for the land.” 


4. It was urged in the circuit court that the deeds made 
by Jewell to Myrick and Mrs. Daniel, being conveyances 
without warranty of title, raise a presumption that they 
bought with notice of the nature of Jewell’s title and right 
to sell. 

The supreme court of Georgia has in several cases held 
that a deed without warrauty “does not of itself negative 
the presumption of good faith.” In MecCamy vs. Higdon 
et al., 50 Ga., 629, the court, on page 631, says: 


“Adverse possession of lands under written evidence of 
title for seven years shall give a title by prescription. But if 
such written title be forged or fraudulent and notice thereof 
be brought home to the claimant before or at the time of the 
commencement of his possession no prescription can be based 
thereon. Code, sec. 2641 (it is sec. 2683 in Code of 1882). 
A deed without warranty, us in this case, is written evidence 
of title, and, in the absence of proof to the contrary, the pre- 
sumption isthat the party a hm possession under it does 
so in good faith.” 
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To the same effect is 58 Ga., 386, and 68 Ga., 767. 

Whatever conflict of authority there may be, generally, as 
to whether a quitclaim deed is or is not presumptive evi- 
dence of fraud or of notice as to any defect in the grantor’s 
title, the decisions cited ought, it would seem, to control in this 
case, the lands to which the deeds relate being lands located 
in Georgia, and the conveyances being between Jewell, My- 
rick, and Mrs. Daniel, all residents of that State. 

But concede that the conveyances in question (they hav- 
ing no warranty of title) are quitclaim deeds and raise a 
presumption that Mvrick and Mrs. Daniel and all holding 
under them had notice of Jewell’s title and authority to sell, 
what does such notice signify? Simply that they knew of 
the security deed to Woodward, Baldwin & Co. and of the 
contemporaneous agreement authorizing Jewell to sell the 
lands and place the proceeds to their credit. Myrick states 
in his testimony that he knew this, and that his understand- 
ing was that Jewell would give the credit required (see 
printed Record, bottom of page 63 and top of page 64). There 
is no evidence in conflict with this and none to raise the 
least suspicion of any collusion between him and Jewell to 
deprive appellants of any of their rights, or that he had any 
suspicion of any purpose on the part of Jewell to do so, or 
that Jewell even had at the time any intention not to credit 
appellants with the proceeds of the sale. What is here 
urged as to Myrick applies with equal, if not greater, force 
to Mrs. Daniel. 

d. But the deeds executed by Jewell to Myrick and Mrs. 
Daniel were not, strictly speaking, quitclaim deeds. They 
were deeds without warranty of title. A sufficient explana- 
tion of the omission of any warranty clause, if one were 
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necessary, consists in the fact that the lands in controversy 
were bought by Jewell at a sale in bankruptcy of Myrick’s 
property and effects (see Myrick’s testimony on page 71, near 
bottom of printed Record) in 1874, eight years prior to the 
sale by Jewell to Myrick and Mrs. Daniel, who was Myrick’s 
daughter, as testified by Myrick. (See his evidence on page 
71.) 

As Myrick owned the lands before Jewell acquired title to 
them, as Jewell’s title was acquired from Myrick, no war- 
ranty to Myrick or his daughter was necessary. 


CLIFFORD ANDERSON, 
Counsel for Appellees. 
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H. E. REYNOLDS ET AL. VS. R. F. STOCKTON, RECEIVER, &c. 1 


1 In Chancery of New Jersey. 


JacoB VANATTA, Informant, 
and 
Tue New Jersey Murvuavt Lire Insurance Company, sberesie 
ants. 


To the Hon. Theodore Runyon, chancellor of the State of New Jer- 
sey: | ‘ 
The petition of Henry E. Reynolds, Georgianna L. Reynolds, 

Heury B. Wilbur, Harry A. Wilbur, Robert T. O'Reilly, Elizabeth 

M. O'Reilly, Margaret B. Detmar, Elizabeth 8S. Sprague, and John 

R. Traver respectfully shows that they were policy-holders and stcck- 

holders in the Hope Mutual Life Insurance Company, and in their 

own behalf and in behalf of all others similarly situated they brought 
an action in the supreme court of the State of New York on the 
seventh day of February, 1879, against the New Jersey Mutual Life 

Insurance Company and Joel Parker, the receiver thereof, for the 

purpose, among other things, of setting aside and declaring void 

the contract of reinsurance entered into between the Hope Mutual 

Life Insurance Company and the New Jersey Mutual Life Insurance 

Company on or about the dlst day of December, 1872, and to recover 

back the property transferred by the Hope Mutual Life Insurance 

Company to the New Jersey Mutual Life Insurance Company pur- 

suant to said contract, and that in said action said New Jersey Mu- 

tual Life Insurance Company and Joel Parker, receiver, appeared 
aud auswered, and the matter has been litigated between these pe- 
titioners and the said company and: said receiver from the com- 

mencement of this suit until the eleventh day of October, 

2 1886, when final judgment was rendered in favor of the pe- 

titioners and against the New Jersey Mutual Life Insurance 

Company and Joel Parker, as receiver of the New Jersey Mutual 

Life Insurance Company, for one million ten thousand four hundred 

and ninety-six dollars and twenty-nine cents, as appears by an ex- 

emplified copy thereof presented herewith. 

And your petitioners further show that after the appointment of 
the Hon. Joel Parker as receiver in New Jersey he was appointed 
ancillary receiver in the State of New York in a suit there instituted 
by Jacob Vanatta, attorney general of New Jersey, and William 
Geasa, a creditor in New York, and received into his possession, as 
such ancillary receiver in New York, the sum of fourteen thousand 
dollars or thereabouts, and afterwards, in April last, in proceedings 
had in the supreme court in the State of New York in said suit 
brought by Jacob Vanatta and William Greasa, without notice to 
your petitioners and withoat any knowledge or suspicion on their 
part that any such action was intended or being had, an order was 
obtained settling the receiver’s accounts and transferring the bal- 
ance, amount- fo some seventy-nine hundred dollars, to the receiver 
in New Jersey, and this sum was received by him and reported by 
him to the court of chancery. 

1—289 


9 HENRY E. REYNOLDS ET AL. VS. 


And these petitioners further show that they made no claim in 
New Jersey within the time in which creditors were directed to 
prove their claims, because they had made the claim in New York, 
and the question whether there was anything due depended on the 
result of that litigation, and this depended chiefly on the main point 
in issue in the case, whether the Hope Company was indebted to 
the New Jersey Company or the New Jersey Company to the Hope 
Company, and this litigation has been prosecuted with the utmost 
diligence on the part of the petitioners and contested at every point 
with the greatest earnestness on the part of the receiver, and that a 
decree was not obtained until two days ago, the 11th day of October 

instant, and that notice of the motion for the final decree was 
3 given to the present receiver in New Jersey and to his coun- 
sel, as well as to the counsel of the receiver in New York. 

And these petitioners further say that the receiver in New Jersey 
has not only assets obtait:ed in New Jersey and not yet distributed, 
but also the said sum of seventy-nine hundred dollars or there- 
abouts taken from New York, and another sum, amounting to $1,540, 
which should have been paid to the superintendent of insurance in 
New York as trustee for the policy-holders of the Hope Company 
and distributed to the petitioners under the decree entered in their 
suit against Joel Purker, receiver in New York, entered March 7, 
1885, and that the sum is six months’ interest on a mortgage of 
forty-four thousand dollars, made by John Trenor and deposited by 
the Hope Company before December 31st, 1872, with the superin- 
tendent of the New York insurance department as security for its 
policy-holders, the statute permitting a company while solvent to 
receive the interest on mortgages so deposited, and this interest hav- 
ing been paid to Joel Parker, receiver, instead of to the New York 
superintendent by Man & Parsons, the attorneys of the mortgagor, 
who were also the attorneys of the receiver. 

And your petitioners pray leave to present their claim to the re- 
ceiver in New Jersey, and that so far as they are concerned the court 
will order the time limited for proving claims to be extended for two 
weeks after leave given, so that their claim may be duly presented 
to the receiver for his determination and allowance. 


Boston, Oct. 22, 1886. . 
GEORGIANA L. REYNOLDS. 


Subscribed and sworn to before me, at Bostou, county of Suffolk, 
State of Massachusetts. 
CHAS. 8. HANKS, 


[SEAL. } Notary Public in and for the County of Suffolk. 
In Chancery of N. J. 
3a Between— 
Jacosp VANATTA, Informant, 


and 
Tue New Jersey Murtvat Lire Insurance Co., Deleiitauhe 


Upon reading and filing the petition of Henry E. Reynolds and 
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other plaintiffs in a suit in the supreme court of New York against 
Joel Parker, receiver of the New Jersey Mutual Life Insurance Com- 
pany, and the said company, whereby it appears that they have a 
claim against said company based upon a judgment recovered in 
said supreme court on the eleventh day of October instant for one 
million ten thousand four hundred and ninety-six #9; dollars in a 
suit begun on the seventh day of February, 1879, and upon reading 
the affidavits accompanying the said petition and an exemplified 
copy of the said judgment, it is now, on this eighteenth day of Oc- 
tober, A. D. 1886, on motion of Edw. Q. Keasbey, of counsel with the 
petitioners, ordered that Robert F. Stockton, Esq., the receiver of said 
company in New Jersey, do show cause before this court on Monday, 
the twenty-fifth day of October instant, at 10 a. m., at the cham- 
bers of the vice-chancellor, in the city of Newark, why the prayer of 
the petitioners should not be granted and the time limited for prov- 
ing claims be extended as to them for twe weeks after leave given 
and why they should not have leave to present their claims 
3b to the receiver for his determination and allowance thereof, 
so that they may receive their dividend thereon. 


ALEX. T. McGILL, Jr., C. 


tespectfully advised. 


A. V. VAN FLEET, V. C. 


a In Chancery of N. J. 


JacoB VaNnatTra, Informant, 
and 
Tue New Jersey Mutua. Lire Insurance Company, Defendants. 


An order to show cause having been made in this matter directing 
Robert F. Stockton, the receiver of said company, to show cause why 
the time should not be enlarged within which claims may be pre- 
sented to the receiver— 

Now, upon hearing counsel upon both sides, it is ordered that the 
time limited for proving claims be extended for ten days, and that 
the petitioner and other creditors be permitted within that time to 
present their claims to the receiver for his determination thereof. 


Dated Nov. 1, 1886. 
THEODORE RL YON, @. 


Respectfully advised. 
A. V. VAN FLEET, V. C. 


4} Rejection of Claim of Henry E. Reynolds et als. 


To the Hope Matual Life Insurance Company, Henry E. Reynolds, 
et al. : 
The claim of Henry E. Reynolds, Henry B. Wilbur, et al., plain- 
tiffs, in a suit in the supreme court of the State of New York brought 
by them against John F.Smyth, superintendent ; The Hope Mutual 
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Life Insurance Company of New York, Joel Parker, receiver of the 
New Jersey Mutual Life. Insurance Company, et al., in respect of a 
judgment recovered by them in said suit against Joel Parker, re- 
ceiver as aforesaid, for one million ten thousand four hundred and 
ninety-six dollars and twenty-nine cents, having been duly con- 
sidered by me, & [ being satisfied that the same ought not to be 
allowed, is hereby rejected, and notice for such rejection is hereby 
given to you. 
Dec. 8th, 1886, Trenton, N. J. 
R. S. STOCKTON, 
Receiver of the New Jersey Mut. L. Ins. Co. 


5 In Chancery of New Jersey: 


Between— 


Tue ATTORNEY GENERAL OF NEw JERSEY, ) 
Informant, 

: and >On Information. 
Toe New Jersey Murtuat Lire Insurance | 
Company, Respondents. } 


Petition of Appeal of Henry E. Reynolds and Others. 


To the Honorable Theodore Runyon, chancellor of the State of New 

Jersey : : 

The petition of Henry E. Reynolds, Georgianna L. Reynolds, 
Henry B. Wilbur, Harry A. Wilbur, Robert T. O'Reilly, Elizabeth 
M. O’Reilly, Margaret B. Detmar, Elizabeth 8. Sprague, and John 
R. Traver respecifully shows that your petitioners, having recovered 
a judgment in the supreme court of the State of New York against 
The New Jersey Mutual Life Insurance Company and Joel Parker, 
as receiver thereof, in New York, for one million ten thousand four 
hundred and ninety-six dollars and twenty-nine cents, in favor of 
themselves and the other policy-holders and stockholders of the 
Hope Mutual Life Insurance Company, did heretofore, to wit, on the 

ist day of November last, and within the time limited by an 

6 order of this court made in this cause on that day, present 

| their claim for allowance to Robert F. Stockton, the receiver 
appointed in this cause. 

That said claims were presented in due form, properly verified 
_ by affidavits and by an exemplified copy of said judgment, and sub- 
mitted to said receiver, and that said receiver accepted the proofs as 
sufficient in form, but after considering said claim he refused to 
How the same or any part thereof, and on the eighth day of De- 
nber instant gave notice to your petitioners that he rejected their 
m; and your petitioners conceive that they are aggrieved by 
ermination of said receiver and insist that their said claim 
be allowed, and that they should be paid their proportion 
ets of the New Jersey Mutual Life Insurance Company in 
of said receiver, and that before making distribution 

‘paid over to them the sum of seven thousand nine 
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hundred dollars or thereabouts, assets of the New Jersey Mutual 
Life Insurance Company in New York, which should not have been 
taken by the receiver in New Jersey until after the payment of your 
petitioners’ claim, and: also the sum of fifteen hundred and forty 
dollars, interest on a mortgage belonging to the Hope Mutual Life 
Insurance Company, which was paid to the receiver of the New 
Jersey Mutual Life Insurance Company by mistake; and your peti- 
tioners respectfully appeal to this honorable court from said deter- 
mination of said receiver refusing to allow their claim, and pray 
that the same may be reversed,and that such order may be made 
in the premises as shall be agreeable to equity and good conscience. 
A. Q. KEASBEY & SONS, 
Solicitors for Petitioners. 


7 In Chancery of New Jersey. 
Between— 


THE ATTORNEY GENERAL OF New Jer-) On Information. On Pe- 


seY, Informant, | tition of Appeal of 

and >» Henry E. Reynoldset al. 

THe New Jersey Murua Lire Insur- from Determination of 
ANCE CoMPANY, Respondent. Receiver. 


The answer of Robert F. Stockton, receiver, to the petition of appeal 
of Henry E. Reynolds, Georgianna L. Reynolds, Henry B. Wilbur, 
Harry A. Wilbur, Robert T. O’Reilly, Elizabeth M. O'Reilly, 
Margaret B. Detmar, Elizabeth S. Sprague, and John R. Traver. 


1. The receiver admits that the petitioners presented to him the 
claim mentioned in their petition for allowance, and that the same 
purported to have been verified by affidavit, but this defendant de- 
nies the validity of said claim and of any part thereof. He admits 
that he rejected the same, and that he notified the petitioners of 
such rejection on the eighth day of December, anno Domini eigh- 
teen hundred and eighty-six. | 

2. And this respondent denies that before making distribution 
there should be paid over to the petitioners either the sum of seven 
thousand nine hundred dollars or the sum of fifteen hundred and 
orty dollars or any sum of money whatever. He denies that said 
moneys were paid by mistake, and, answering, he says that said 
payments were made to respondent with the sanction and approval 
of the supreme court of the State of New York and of this court, 


and he respectfully insists that even if the appellants’ claim were a’ 


valid one neither they nor the Hope Mutual Life Insurance 
8 Company would be entitled to any greater proportion of such 

sums than any other creditor of the New Jersey Mutual Life 
Insurance Company. 

3. And this respondent, further answering, says that at the time of 
the entry of pretended judgment in the petition of appeal mentioned 
Joel Parker, the late receiver of the New Jersey Mutual Life Insur- 
ance Company bv appointment of the supreme court of the State of 
New York, had been by that court discharged from all liability of 


F 
ee 
* 

Ly 


. 


Le 


Sc ts tae Bad tt a 


cee, ce ae 
Pe 5 Ae sa 


wre) . Pe we 


6 HENRY E. REYNOLDS ET AL. VS. 


every kind and description and the bonds given by him upon his 
appointment as such had also been discharged, and that neither he 
nor the said The New Jersey Mutual Life Insurance Company, which 
is a corporation incorporated by the laws of the State of New Jersey, 
were thereafter liable in any manner to be sued or prosecuted in the 
State of New York for any matter whatsoever unless properly brought 
into court; that the suits of Henry E. Reynolds et al. in the said 
petition mentioned had been prosecuted to a conclusion long prior 
to such discharge and such judgment rendered therein as by the 
record and proceedings in that case the parties were entitled to, and 
that if any further proceeding was taken therein such proceedings 
were not simply irregular, but coram non judice and void, and the 
eourt in which the proceeding was prosecuted was without juris- 
diction to make any order of the kind in said petition of appeal 
specified. 

4. And this respondent, further answering, says that if said alleged 
judgment had been obtained by the appellants, as alleged, it was 
obtained without due notice to Joel Parker, late receiver as aforesaid, 
and.to the New Jersey Mutual Life Insurance Company, and is 
therefore void and of no effect so far as concerns Joel Parker, this 
respondent, and said company and its assets. 

5. And this respondent, further answering, says that the said suit 

of the appellants, mentioned in their petition of appeal, was 

9 instituted for the purpose of demanding judgment; that the 
defendant Jobn F. Smyth, the superintendent of the insurance 
department of the State of New York, should be adjudged to account 
for all sums of money, bonds, and securities which were deposited in 
his hands by the defendant The Hope Mutual Life Insurance Com- 
pany of New York, and for all interest, increase, and accumulations 
of the said fund, and every part thereof; that the said securities 
should be ordered to be sold by order of the supreme court of New 
York ; that the preceeds thereof should be distributed among the 
laintifis and other policy-holders of the said The Hope Mutual Life 
Saaiaiede Company in the proportion in which they should be en- 
titled to the same; that the said The Hope Mutual Life Insurance 
Company of New York might be dissolved and adjudged by this 
honorable court to have surrendered and abandoned all its rights, 
privileges, and franchises as an incorporated life insurance company, 
and that after the payment of the policy-holders and creditors of the 
said company that any surplus that might be left of the said trust 
fund and accumulations thereof might be distributed among the 
-stockbolders of the said company, and that the plaintiffs might have 
such other, further, or different order or relief in the premises as 
might be just and equitable, and that the defendant John F. Smyth, 
the superintendent of the insurance department, bis officers, servants, 
agents, attorneys, and all other persons acting for or under him 
should be enjoined from converting the suid securities, or paying or 
distributing or parting with the same or any part thereof, except 
‘under and pursuant to an order or decree to be entered in this 
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lants, contained no allegations on which a prayer for judgment 
against the New Jersey Mutual Life Insurance Company in favor 
or on behalf of the Hope Mutual Life Insurance Company, ascer- 
taining the general balance due from either company to the other, 

could be based; that no issue was made by the pleadings in 
10 that case on which the true state of the account between the 

Hope Mutual Life Insurance Company and the New Jersey 
Mutual Life Insurance Company could have been tried; that in 
point of fact no such issue was tried, the trial being confined to the 
allegations of fact set forth in the pleadings, and that if any judg- 
ment was afterwards rendered in favor of said Hope Company or of 
the appellant as representing it against Joel Parker, as receiver of 
said company, or against said company, purporting to ascertain the 
amounts due from either company to the other on a general balanee 
of account, it was altogether nugatory and void, as by reference to 
said complaint and the answer of Joel Parker and of the New Jer- 
sey Mutual Life Insurance Company and to the other pleadings in 
the case will more fully and at large appear. 

7. And this respondent, further answering, says that the Hope 
Mutual Life Insurance Company was not a party to said suit and 
did not appear or plead therein, and that it was impossible in its 
absence to state the account between it and the New Jersey Mutual 
Life Insurance Company, and that any. judgment purporting to 
adjudge what the true state of the account between said companies 
was, Was and is altogether nugatory and void as against this re- 
spondent and the company of which he is receiver. 

8. And this respondent respectfully insists that even if said judg- 
ment was valid by the laws of this State against those who were 
parties thereto, which he denies, it was not valid against your peti- 
tioner, who was not a party, and that he is not bound thereby; and 
he further insists that the receivership of said company in New 
York was auxiliary merely to the receivership constituted by this 
court, and that the ancillary receiver has no power to bind this re- 
spondent by any acts done or suffered to be done in the foreign 
jurisdiction on behalf of this company which he represents, and 
that this respondent has never in anywise authorized or consented 

to the adjudication of the question of the indebtedness of the 
11 New Jersey Mutual Life Insurance Company to the Hope 

Mutual Life Insurance Company by any persons or tribunals 
other than those constituted by the laws of the State of New Jersey, 
and is not bound nor is the New Jersey Mutual Life Insurance Com- 
pany bound by any acts or omission of said ancillary receiver, and 
that he still possesses the right to litigate de novo the question of said 
indebtedness. | 

9. And this respondent, further answering, says that the New Jersey 
Mutual Life Insurance Company is not indebted tv the Hope Mutual 
Life Insurance Company in any sum whatsoever, but that if an ac- 
count should be taken between them it would appear that the Hope 
Mutual Life Insurance Company is indebted to the New Jersey Mu- 
tual Life Insurance Company in a very large sum of money, the ex- 


se heise i tals bate 2 a OR ee oe 


* 

% 
* 
BA 

* 

‘ 
4 
& 
¢ 
eS ge 
oi 
oe 
s 
- 


4 GRE IT OPENED. % PE Ie qm bs ‘rig " ra 2 pm ee ' yuna ran ; 


8 HENRY E. REYNOLDS ET AL. VS. 


act amount of which can only be ascertained by an accounting to 
be had between them. 

10. And this respondent, further answering, says that on or about 
the twenty-eighth day of September, eighteen hundred and seventy- 
two, the Hope Mutual Life Insurance Company entered into an 
agreement with the New Jersey Mutual Life Insurance Company of 
the tenor following: “This agreement, made this day hereinafter 
stated by and between the Hope Mutual Life Insurance Company of 
New York, of the first part, and the New Jersey Mutuai Life Insur- 
ance Company of New Jersey, of the second part, witnesseth: That 
the suid parties, in consideration of the covenants and agreements 
hereinafter stated, do hereby mutually covenant and agree each with 
the other as follows, to wit: That for and in consideration of one 
dollar in hand paid, the receipt whereof is hereby acknowledged, 
and for further valuable considerations hereinafter mentioned the 
said Hope Mutual Life Insurance Company of New York, party of 
the first part, does hereby reinsure all policies in force issued by the 
New Jersey Mutual Life Insurance Company, party of the second 

part, with the resumption ofall liability of non-forfeiture on 
12 sume and on all policies issued by said company, party of the 

second part, not-renewed, and also assumes all liabilities for 
dividends declared by said company, party of the second part, on 
policies in force at the date of this agreement, and also assume 
all other liabilities on said policies. The said company party of 
the first part also assumes all liabilities of the said company party 
of the second part for losses unpaid, contested, or otherwise, with all 
expenses incurred in settlement of same. 

Said company, party of the first part, also assumes all liabilities 
of said company, party of the second part, under contracts with 
agents, und carry out agreements so made in good faith. Said com- 
pany, party of the first part, assumes and agrees to pay all claims 
and indebtedness of the said company, party of the second part, for 
losses incurred and unpaid, as well as other liabilities as shown by 
said New Jersey Mutual Life Insurance Company, party of the second 
part. Said company, party of the first part, hereby agrees to con- 
tinue the pay of officers and employees of said company, party of 
the second part, to the thirty-first day of December, A. D. 1872, in- 
clusive, whose services shall be rendered to said party of the first 
a part to perfect the transfer of the business of the said party of the 
- _ second part to said company, party of the first part; said party of 
the first part to assume leases of offices and pay any other liability 
as may be due by said company, party of the second part. 

Said company, party of the first part, also agrees with said com- 
pauy, party of the second part, to pay the stockholders of the said 
company, party of the second part, the amount of capital stock held 
- by them, to the amount of one hundred thousand dollars, which 
' same was actually subscribed for and paid into said company, party 

the second part, and will also pay said stockholders above men- 
d a bonus of fifty per cent. on said capital stock paid in to, say, 
y thousand dollars, which sum of one hundred thou- 
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stockholders out of the bonds and mortgages now held by 
13 said company, party of the second part, as may be agreed 

upon by both parties to this agreement; and said party of 
the second part, in consideration of the foregoing covenants and 
agreements herein stated by said company, party of the first part, 
do hereby sell, transfer, assign, and muke over to said party of the 
first part all the assets, claims, contracts, reinsurances of risks, and 
entire business of every nature now possessed, owned, and held by 
said company, party of the second part. It is agreed that this con- 
tract take effect October 1, 1872.” 

11. That said agreement was duly executed under the corporate 
seals of said respective companies, and the same was carried into 
effect by an assignment, made on or shortly after the first day of 
October, eighteen hundred and seventy-two, of bonds and mortgages 
held by the New Jersey Mutual Life Insurance Company to the 
amount of one hundred and fifty thousand dollars or thereabouts 
to the stockholders thereof, and by a further assignment, made on 
said first day of October, of all the remaining property and assets of 
the New Jersey Mutual Life Insurance Company, and the business 


ot the consolidated companies was for some time thereafter carried . 


on in the name of the Hope Mutual Life Insurance Company. 

12. That said agreement was procured by fraudulent representa- 
tions nade by the Hope Mutual Life Insurance Company and its 
directors to the effect that the Hope Mutual Life Insurance Company 
was solvent, whereas in point of fact it was insolvent. 

13. That very shortly after said transfer of said assets took place a 
sufficient number of the directors of the New Jersey Mutual Life Insur- 
ance Company resigned, and a sufficient number of the directors of 
the Hope Mutual Life Insurance Company were elected in their stead 
to enable the directors of the Hope Mutnal Life Insurance Company 
to control both organizations, and from that time down to the failure 

of the consolidated companies, in the year eighteen hundred 
14 and seventy-seven, the New Jersey Mutual Life Insurance 
Company was completely under the control of the directors 
of the Hope Company and those whom they elected to succeed them. 

14. That at the time of the consolidation of the two companies 
the New Jersey Mutual Life Insurance Company was a solvent cor- 
poration, doing a large business and having a large amount of val- 
uable assets, and that the object of the Hope Mutual Life Insurance 
Company and its directors in getting control of the said The New Jer- 
sey Mutual Life Insurance Company and of its said assets was to en- 
able them fraudulently to convert said assets to the use of individual 
directors of the Hope Company and their confederates, and that 
immediately after so getting control as aforesaid the officers and 
directors of the Hope Company began to possess themselves of said 
assets and to convert them to their own use and benefit, contrary to 
the trust reposed in them, and to substitute for the same worthless 
und fraudulent securities. These they represented to the public and 
to the several insurance departments of the different States as good, 
and in this way they maintained an appearance of solvency while 
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engaged in the work of despoiling the New Jersey Mutual Life In- 
surance Company of nearly all its property. 

15. That shortly after the transfer of assets mentioned in para- 
graph eleven hereof it was found that much dissatisfaction existed 
among the agents and policy-holders of the New Jersey Mutual Life 
Insurance Company and among the public generally in reference 
to said reinsurance. To allay this dissatisfaction it was resolved by 
the directors of the Hope Company thereafter to carry on the busi- 
ness of the consolidated companies in the name of the New Jersey 
Company, and a formal change in that regard was made, but the 


illegal agreement set forth in paragraph ten hereof was in all other 


respects acted upon and continued in full force. 


15 16. That to give color to said change of name some fraud-’ 


ulent and worthless or nearly worthless securities were trans- 
ferred to the New Jersey Mutual Life Insurance Company by the 
Hope Mutual Life Insurance Company, and the business, after the 
first of January, eighteen hundred and seventy-three, was carried 
on in the name of the New Jersey Mutual Life Insurance Company, 
but both organizations were under the control of the aforesaid di- 
rectors of said Hope Mutual Life Insurance Company, who managed 
the same, not for the benefit or in the interest of the policy-holders, 
but for the fraudulent purposes hereinbefore mentioned. 

17. That all or nearly all the valuable assets of the Hope Mutual 
Life Insurance Company, except assets to the amount of one hun- 
dred thousand dollars or thereabouts, which had been deposited with 
the insurance department of the State of New York, had been wasted 
or otherwise dis posed of before its amalgamation with the New Jersey 
Mutual Life Insurance Company, and that said fund of one hundred 
thousand dollars so deposited has recently been adjudged and decreed 
by the supreme court of the State of New York to belong to the stock- 
holders, policy-holders, and creditors of the Hope Company exclu- 
sively, and that court has declared that the New Jersey Mutual Life 
Insurance Company had no interest therein or lawful claim thereto. 

18. That at the time of said amalgamation and ever thereafter the 
liabilities of the Hope Company far exceeded its assets, and that 
when the individual policy-holders of the Hope Company were, sub- 
sequent to January first, eighteen hundred and seventy-three, rein- 
sured in the name of the New Jersey Company, pursuant to the 
fraudulent agreement aforesaid, this latter company assumed a bur- 
den far in excess of the benefit conferred by suid transfer of said as- 
sets and became itself insolvent in consequence; and this respond- 
ent respectfully insists that on an “accounting between the said 

companies it will be found that the Hope Company is 
16 largely indebted to the New Jersey Mutual Life Insurance 
Company and the eause of and responsible for the latter com- 


pany’s failure. 
R. F. STOCKTON, Receiver. 
STEVENS & WARD, Solicitors. 
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In Chancery of New Jersey. 


Between— 
THe ATTORNEY GENERAL OF New JERSEY, 
Informant, On Petition on Appeal 
and > by Henry E. Rey- 


Tue New Jersey Mutua Lire Insvur- nolds and Others. 
ANCE ComPANY, Respondent. 


For appellant, Mr. Edw. Q. Keasbey and Mr. Raphael J. Moses, 
Jr., of New York. 

For the receiver of the New Jersey Mutual Life Insurance Com- 
pany, respondent, Mr. F. W. Stevens. 


Hearing on appeal before W. B. Williams, Esq., advisory and special 
master, February 26, 1887. 


The appellant offers in evidence the following documents: 

1. Summons and cowplaint in supreme court in New York at suit 
of Henry E. Reynolds e¢ al. against John F. Smyth, superintendent 
of the insurance department of the State of New York; The Hope 

Mutual Life Insurance Company of New York; Joel Parker, 
17 receiver of the New Jersey Mutual Life Insurance Company, 

and the said The New Jersey Mutual Life Insurance Com- 
pany. 

(Printed copies of these, found on pages 1 to 19 of printed cases, 
are admitted by consent in place of exemplified copies.) 

2. Answers to Joel Parker, as receiver of the New Jersey Mutual 
Life Insurance Company, and the said ‘The New Jersey Mutual Life 
Insurance Company, on pages 31 to 35 of printed case; and see 
pages 33 to 36. 

3. Answer to John F. Sinyth, superintendent as aforesaid, pages 
36 to 41, inclusive (pages 37 to 42). 

4. Order of reference of January 15th, 1880, on pages 978 to 981 
of printed case (pages 42 to 45). 

5. Findings of judge and direction for decree, separate pamphlet, 
pages 1 to 10 (pages 46 to 55). 

6. Interlocutory judgment, separate pamphlet, pages 11 to 13, with 
the following endorsements (pages 55 to 57): 

“Service of within copy of findings and interlocutory decree and 
order and notice of filing and entry thereof hereby admitted. New 
York, Sept. 17, 1881. (Signed) John E. Parsons, attorney for the 
receiver of New Jersey Mutual Life Insurance Company.” 

7. Decree entered in said cause March 7, 1885, against the other 
parties, reserving directions against Joel Parker, receiver, and others 
(pages 58 to 63). 

8. Exemplified copy of the decree now in question, made and 
dated October 11, 1886, in the said suit in supreme court of New 
York against Joel Parker, receiver, &c., together with the papers 
upon which it was obtained, including admission by John E. Par- 
sons, attorney, of service of notice of motion for said decree and affi- 
dauvit of service upon the other parties (pages 64 to 67). 


- 
g. 
y 
¥ 
&. 
“ef 4 f 
a4 
t 
5, 
® 


12 HENRY E. REYNOLDS ET AL. VS. 


18 It is admitted that the Hope Mutual Life Insurance Com- 

pany, although its name appears as a party defendant in the 
record, was not brought into court by process of summons or In any 
other way during the progress of the cause. 

Mr. Mosgs says: I propose to show why the Hope Company was 
not sunmoned. In the first place, I offer the agreement of Septem- 
ber 30th, 1872, set up in defendants’ answer, by which the New Jer- 
sey Mutual Life Insurance Company agreed to reinsure the Hope 
Mutual. 

Also the agreement of December 31, 1872, referred to in the com- 
plainant’s New York suitand contained in the printed case at pages 
151-153 (pages 75 to 77). 

Copy of resolution of the board of directors of the Hope Life 
Ins. Co. to close business April 9, 1873, page 579 of printed case 
(page 78). 

Notice by the insurance department of such cessation of business 
April 11, 1873, page 577 (pages 78 and 79). 

Chapter 463, Laws 1853, State of New York, and the amendment 
thereto by section 10 of chapter 263 of Laws of 1859, section 19, 
page 1502, of Revised Statutes of New York: 

“ When any company transacting the business of insurance under 
either of the departments specified in the first section of this act 
within the State of New York shall desire to relinquish its business 
the comptroller shall, on application of such company or associa- 
tion, under the oath of the president or principal officer and secre- 
tary or actuary, give notice of such intention in the paper in which 
the State notices are directed to be inserted at least twice a week for 
six months, and after such publication he shall deliver up to such 
company orassuciation the securities held by him belonging to them 
on being satisfied, by the exhibition uf the books and papers of such 
company or association and on examination, to be made by him- 
self or scine competent person, not officer of any life insurance com- 
pany in this State, to be appointed by him, and upon the oath of 
the president or }rincipal officer and the secretary or actuary of the 

same, tha: all debts and liabilities of every kind are paid 
19 and extinguished that are due or may become due upon any 

contract o1 agreement made with any citizen of the United 
States; and the said comptroller may also from time to time de- 
liver up to such company or association or its assigns any portion 
of said securities on being satisfied in manner and form aforesaid 
or by any other competent proof that all the debts and liabilities of 
every kind that are due or may become due upon any contract or 
agreement made with any citizen of this State by said company or 
association are less than one-half of the amount of the portion of 
said securities he shall still retain. Any foreign life insurance 
company desiring to discontinue business in this country and hav- 
ing made the aforesaid publication may, in the discretion of the 
superintendent of the insurance department, withdraw one-half of 
its deposits of one hundred thousand dollars on registering, accord- 
ing to the provisions of law for registered policies, all its outstand- 
ing policies issued to citizens or residents of the United States, and 
-covenanting to maintain unimpaired the reinsurance deposit for 


te got as la iy ¥ tic 
de Be a ae, ee eyes 
* ee a Lp RE SS: 


ee ¥ : ee 
é 4s as ee 
A 3 ¢ 
bi eee, ee em te 
pees Fe et & pa 
ee eee Suen. \! 


ROBERT F. STOCKTON, RECEIVER, 4. 13 


such registered policies at all future times, and specially pledging 
for their security all future premiums payable on American poli- 
cles.” 

It is stipulated that all the above copies of papers offered on be- 
half of the plaintiff and defendant are admitted, subject to correc- 
tion by the original, if necessary. 

Also the following sections of “Code of Procedure in New 
York:” 

Section 1207. “ Where there is no answer the judgment shall not 
be more favorable to the plaintiff than that demanded in the com- 
plaint. Where there is an answer the court may permit the plain- 
tiff to take any judgment consistent with the case made by the com- 
plaint and embraced within the issue.” , 

Section 725. “ The court may upon the trial or at any other stage of 
the action, before or after judgment, in furtherance of justice and 
on such terms as it deems just, amend any process, pleading, or other 

proceeding by adding or striking out the nameof a person as 
20) a party or by correcting a mistake in the name of a party or 

a mistake in any other respect, or by inserting an allegation 
material to the case, or, where the amendment does not change 
substantially the claim or defense, by conforming the pleading or 
other proceeding to the facts proved ; and in every stage of the action 
the court must disregard an error or defect in the pleadings or other 
proceedings which does not affect the substantial rights of the adverse 
party.” 

Section 756. “In case of a transfer of interest or devolution of 
liability the action may be continued by or against the original 
party, unless the court directs the person to whom the interest is 
transferred or upon whom the liability is devolved to be substi- 
tuted in the action or joined with the original party, as the case re- 
quired.” 


21 New York Supreme Court. 
Kings county is the county in which the plaintiffs desire the trial. 


Henry E. Reynoups Individually and Henry E.) 
Reynolds as Executor and Georgiana L. Reynolds 
as Executrix of the Last Will and Testament of 
Moses C. Reynolds, Deceased; Hervey B. Wilbur, 
Harry A. Wilbur, Robert T. O'Reilly, Elizabeth M. 
O’Reilly, Margaret B. Dettmer, Elizabeth S. Sprague, 
and John P. Traver, Plaintiffs, 

against 

Joun F. Smyra, as Superintendent of the Insurance 
Department of the State of New York; The Hope 
Mutual Life Insurance Company of New York; Joel 
Parker, Receiver of the New Jersey Mutual Life In- 
surance Company, and the said The New Jersey 
Mutual Life Insurance Company, Defendants. 5 


> Summons. 


To the above-named defendants: 
You are hereby summoned to answer the complaint in this action 
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and to serve a copy of your answer on the plaintiffs’ attorney within 
twenty days after the service of this summons, exclusive of the day 
of service ; and, in case of your failure to appear or answer, 
22 judgment will be taken against vou by default for the relief 
demanded in the complaint. 
Dated Feb. 7, 1879. 
JOHN C. PERRY, ~ 
Plaintiffs’ Attorney. 


Office and post-office address, No. 346 Fulton street, Brooklyn, 


ny. 7 
New York Supreme Court, Kings County. 


Henry E. Reynotps Individually and Henry E.) 
Reynolds as Executor and Georginia L. Reynolds 
as Executrix of the Last Will and Testament of 
Moses C. Reynolds, Deceased; Hervey B. Wilbur, 

2 Harry A. Wilbur, Robert T. O’Reilley, Elizabeth M. 

‘eo O’Reilley, Margaret B. Dettmar, Elizabeth S.Sprague, 

x and John P. Traver, Plaintiffs, 

against 

Joun F. SmytuH, as Superintendent of the Insurance 
Department of the State of New York; The Hope 
Mutual Life Insurance Company of New York; Joel 
Parker, Receiver of the New Jersey Mutual! Life In- ~~ 
surance Company, and the said The New Jersey 
Mutual Life Insurance Company, Defendants. 


-Complaint. 


23 The complaint of the plaintiffs, by John C. Perry, their 
attorney, respectfully shows and alleges as follows: 


I. That the plaintiffs, the policy-holders hereinafter named, sue | 
and bring this action on behalf of themselves and all others who 
ure policy-holders in the Hope Mutual Life Insurance Company of 
New York, as well as all who are interested in the trust fund herein- 
after meuticned and who shall in due time elect to come in and seek 
relief by contributing to the expenses of this action. 

If. That the plaintiff, the stockholder hereinafter named, sues | 
and brings this action in behalf of himself and all others who are 
stockholders in the said The Hope Mutual Life Insurance Company ~ 
of New York, as well as in behalf of all who are interested in the 
assets of the said company or the trust fund hereinafter mentioned 
and who shall elect to come in and seek relief by contributing to 
_ the expenses of this action. 

III. That the policy-holders of the said The Hope Mutual Life | 
Insurance Company of New York are very numerous, as these | 
_ plaintiffs are informed and believe ; that some of them are unknown | 
_ to these plaintiffs, and cannot, with due diligence, be ascertained by 

them, and many of them are not residents of this State, and that it 
impracticable for these plaintiffs tu bring them all before the 
t this action, aud hence the plaintiffs bring. this action for 


ees 


— = 


SO ES EE AO ME NEL TEE: A Ne ti ie i ae iit tags, 9. kOe RE Ae « 


ROBERT F. STOCKTON, RECEIVER, &C. 15 


the benefit of themselves and all other policy-holders of said com- 
pany interested in the fund hereinafter particularly referred to. 

IV. That the defendant The Hope Mutual Life Insurance Com- 
pany of New York is a corporation and was organized as such on 
or about the thirtieth dav of October, 1869, under an act of the 
Legislature of the State of New York, entitled “ An act to provide 

for the incorporation of life and health insurance companies, 
24 and in relation to the agencies of such companies, passed 

June 24, 1853, and the acts amendatory thereof, for the pur- 
pose of carrying on the business of life insurance.” 

V. That on or about the fifteenth of August, 1871, the said in- 
surance company, for and in consideration of $181.48 paid to the 
said company and of other good and valuable considerations 
unto it moving, delivered to the plaintiff Henry E. Reynolds its 
policy of insurance, whereby it insured the life of said Henry E. 
Reynolds for the sole use of himself in the sum of $2,000 for the 
term of ten years from the date of said policy. 

That in and by said policy said company covenanted and agreed 
well and truly to pay or cause to be paid to the said assured or to 
his legal representatives the sum of $2,000. 

That the said Henry E. Reynolds has at all times duly kept and 
performed the conditions and covenants in the said policy of insur- 
ance contained on his part to be kept and performed. 

VI. That on or about the twenty-seventh day of December, 187], 
the said insurance company, for and in consideration of $151.68 paid 
to the said company and of other good and valuable considerations 
unto it moving, delivered to one Moses C. Reynolds, in his lifetime, 
its policy of insurance, whereby it insured the life of Henry E. Rey- 
nolds, son of the said Moses C. Reynolds, for the sole use of the said 
Moses C. Reynolds in the amount of $8,000 for the term of the 
natural life of the said Henry E. Reynolds. 

That in and by said policy said company covenanted and agreed 
well and truly to pay or cause to be paid to the said Moses C. Rey- 
nolds or his legal representatives the said sum of $8,000. 

That the said Moses C. Reynolds died on or about the twentieth 
day of March, 1878, leaving a will by which the plaintiffs Henry E. 
Reynolds was appointed executor and Georgiana L. Reynolds exec- 
utrix thereof. 

That thereafter and before the commencementof this action 
25 and on or about the sixteenth day of December, 1878, the 
said will of the said Moses C. Reynolds was duly proved and 
admitted to probate and letters testamentary thereupon were duly 
issued to the plaintiffs Henry E. Reynolds and Georgiana L. Rey- 
nolds as executor and executrix of said will, and the said Henry E. 
Reynolds and Georgiana L. Reynolds thereupon duly qualified as 
such executor and executrix and entered upon the discharge of the 
duties of their said office. 

That the conditions and covenants in the said policy of insurance 
contained to be kept and performed by the said Moses C. Reynolds 
have at all times been duly kept and performed on his part. 

VII. That on or about the second day of November, 1869, the 
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said insurance company, for and in consideration of $40.55 paid to 
the said company and of other good and valuable considerations 
unto it moving, delivered to the plaintiff Harry A. Wilbur its policy 
of insurance, whereby it insured the life of Hervey B. Wilbur for the 
sole use of the plaintiff Harry A. Wilbur in the amount of $1,000 
for the term of his natural life. 
That in and by said policy said company covenanted and agreed 
well and truly to pay or cause to be paid to the said Harry A. Wil- 
bur or his legal representatives the said sum of $1,000. 
That the said plaintiff, Harry A. Wilbur, bas at all times duly 
kept and performed the conditions and covenants in the said policy 
of insurance contained on his part to be kept and performed. 
VIII. That on or about the thirty-first day of December, 1869, the 
said insurance company, fur and in consideration of $237.80 paid 
to the said company and of other good and valuable considerations 
unto it moving, delivered to the plaintiff Hervey B. Wilbur its 
policy of insurance, whereby it assured the life of said Hervey B. 
Wilbur for the sole use of the said plaintiff, ervey B. Wilbur, in 
the amount of $4,000 for the term of his natural life. 
26 That in and by said policy said company covenanted and 
agreed well and truly to pay or cause to be paid to the said 
Hervey B. Wilbur or his legal representatives the said sum of 
$4,000. 
That the said plaintiff, Hervey B. Wilbur, has at all times daily 
kept and performed the conditions and covenants in the said policy 
of insurance contained on his part tu be kept and performed. 
IX. That on or about the thirtieth day of December, 1871, the said 
insurance company, for and in consideration of the surrender and 
cancellation of a previous policy of insurance in the said company, 
held by the plaintiffs Robert T. O’Reilly and Elizabeth M. O’Reilly, 
and of other goud and valuable considerations unto it moving, de- 
livered to the said plaintiffs, Robert T. and Elizabeth M. O'Reilly, its 
licy of insurance, whereby it insured the joint lives of the plaintiffs 
Robert T. O'Reilly and Elizabeth M. O’Reilly for the sole use of the 
survivor of the said assured in the airnount of $1,000 for the term of 
the joint lives of said assured from September 22, 1571; that in and 
by said policy said company covenanted and agreed well and truly 
to pay or cause to be paid to the survivor of the said assured or his 
or her legal representatives the said sum of $1,000. 
That the said Robert T. O’Reilly and Elizabeth M. O’Reilly have 
at all times duly kept and performed the conditions and covenants 
in the said policy of insurance contained on their part to be kept 
and perforined. 
X. That on or about the thirtieth day of December, 1871, the said 
insurance company, for and in consideration of the surrender and 
cancellation of a previous policy of insurance in the said company, 
held by Margaret B. Dettmar, one of the plaintiffs, and for the sum 
0 ae tg to said company, and of other good and valuable con- 
ns unto it moving, delivered to the plaintiff Margaret B. 
- Dettmar its policy of insurance, whereby it insured the life 
of J F. tmar, the husband of said plaintiff, for the sole 
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use of the said plaintiff, Margaret B. Dettmar, in the amount 
of $5,000 for the term of bis natural life from Aprii 4th, 1871; that 
in and by said policy said company covenanted and agreed well and 
truly to pay or cause to be paid to the said Margaret B. Dettmar or 
her legal representatives the said sum of $5,000. 

That the said Margaret B. Dettmar has at all times duly kept and 
performed the conditions and covenants in the said policy of insur- 
ance contained on her part to be kept and performed. 

XI. That on or about the seventeenth day of May, 1872, the said 
insurance company, for and in consideration of $205.80 paid to the 
said company and of other good and valuable considerations unto 
it moving, delivered to the plaintiff Elizabeth S. Sprague its policy 
of insurance, whereby it insured the life of Cortland A. Sprague, the 
husband of said plaintiff, for the sole use of the said plaintiff, Eliza- 
beth S. Sprague, in the amount of $10,000 for the term of his natural 
life; that in and by said policy said company covenantec. and agreed 
to pay or cause to be paid to the said Elizabeth 5. Sprague or her 
legal representatives the said sum of $10,000. 

That the said Elizabeth S. Sprague has at all times duly kept and 
performed the conditions and covenants in the said policy of insur- 
ance contained on her part to be kept and performed. 

XII. That each and every of the said policies of insurance were 
issued by the said insurance company in its regular course of busi- 
ness and are now in full force and effect, and that the defendant The 
Hope Mutual Life Insurance Company of New York is liable upon 
each and every of the said policies to the extent of the value 
thereof. 

XIII. These plaintiffs, on information and belief, further show that 

when the said The Hope Mutual Life Insurance Company 
28 of New York commenced business as such it deposited with 

the superintendent of the insurance department of this State, 
as provided by the provisions of the act under which it was organ- 
ized, one hundred thousand dollars in certain securities belonging 
to said company as a fund for the protection of its policy-holders, 
said securities comprising, as the plaintiffs are informed and believe, 
United States bonds, bonds and mortgages, and cash, being of the 
value of one hundred thousand dollars. 

XIV. That the defendant John F. Smyth is the superintendent of 
the insurance departineut of the State of New York, and as such bas 
the sole control and custody of the said securities and fund, and now 
has and holds the same and every part thereof as a fund for the 
protection and security of the policy-holders in the said The Hope 
Mutual Life Insurance Company of New York, with the increase 
and accumulations thereof and interest thereon which has been col- 
lected by the superintendent of the insurance department, and that 
the said fund, together with the increase, interest,and accumulations 
thereof, belong to the plaintiffs, the policy holders, to the extent of 
the value of their respective policies, issued by the said insurance 
company as aforesaid. 

XV. These plaintiffs, on information and belief, further show that 
on or about the thirty-first day of December, 1872, the defendant 
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The New Jersey Mutual Life Insurance Company of New Jersey and 
the defendant The Hope Mutual Life Insurance Company of New 
York entered into a writing, under seal, purporting to be an agree- 
ment whereby, for the consideration therein mentioned, the said 
The New Jersey Mutual Life Insurance Company undertook to bind 
itself to reinsure all policies in force issued by the said Hope Mutual 
Life Insurance Company, and did undertake to obligate itself to as- 
sume all liabilities of non-forfeiture on said policies and for guaran- 
teed and endorsed surrender or loan value on all policies issued 
by said Hope Mutual Life Insurance Company, and did also _ 
29 undertake to assume all liabilities for dividends declared by 
the defendant The Hope Mutual Life Insurance Company, as 
well as all policies in force at the date of said agreement, and did 
undertake to bind itself in general to save, defend, and keep harm- 
less said defendant, The Hope Mutual Life Insurance Company of 
New York, from all and every liability and all and every suit and 
suits and from all costs, charges, and expenses that the said com- 
pany had or might be put to or have incurred on account of any 
matter or thing connected with or growing out of its business as a 
life insurance company. In consideration of which the said defend- 
ant, The Hope Mutual Life Insurance Company, did undertake to | 
bind itself to transfer, assign, and make over unto the said The New | 
Jersey Mutual Life Insurance Company all the assets, claims, con- 
tracts, reinsurances of risks, and all its entire business of every name 
end nature then possessed, owned, or lield by the said Hope Mutual ~— 
Life Insurance Company, and to make, execute, and deliver any 
and all transfers, assignments, and conveyances that might be re- 
cuired by the said The New Jersey Mutual Life Insurance Company | 
or the purposes aforesaid ; which said agreement was signed by the 
said insurance companies respectively, and is hereunto annexed, 
marked Schedule A, and is to be taken and understood as forming . 
a part of this complaint. 
XVI. These plaintiffs further aver, on information and belief, } 
that the said insurance companies had no power or authority to 
enter into said contract; that the said contract is and at the date | 
thereof was wholly null and void, but that if valid it conveyed and | 
| 
: 
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transferred to the defendant The New Jersey Mutual Life Insurance 
Company no interest whatever in the fund and securities on deposit 
as aforesaid nor in any of the assets or property of the said company, 
except such as may remain after all the claims of the policy-holders 
in the said The Hope Mutual Life Insurance Company of New York 
are satisfied and discharged. 
30 XVII. That the said The Hope Mutual Life Insurance 
Company continued the business of life insurance in the city 
of New York down to and including the thirty-first day of Deceim- 
ber, 1872, that being the day and date on which the agreement and 
transfer aforesaid with the New Jersey Mutual Life Insurance Com- 
ath was entered into by the said The Hope Mutual Life Insurance 
mpany, and that from and after that date the said. The Hope 
Mutual Life Insurance Company has held and possessed no property 
or assets of any kind or description and has had no claim or inter- 
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est in any property or assets whatever except such as it may claim 
in the fund and securitiés deposited as aforesaid,and that during all 
the said period the said company has been and now is wholly in- 
solvent and irresponsible, having and possessing no property or as- 
sets of any kind. 

XVIII. These plaintiffs further aver on information and belief 
that it was the object and purpose of the said contract that the said 
Hope Mutual Life Insurance Company should transfer and part with 
all its business to the defendant The New Jersey Mutual Life In- 
surance Company and should thereafter wholly cease to do busi- 
ness asa life insurance company and should forever abandon all its 
rights and franchises as such company, and that the said The Hope 
Mutual Life Insuranee Company did, on the said thirty-first day of 
December, 1872, wholly cease to do business as a life insurance com- 
pany and to issne policies as such, and did wholly abandon its 
rights and franchises as a life insurance company by neglecting and 
ceasing to do business as such, and that the said insurance company 
ever since has and now wholly does refuse and neglect to exercise 
its rights and franchises and to do business as a life insurance com- 
pany, and in all things refuses and neglects ‘to comply with the pro- 
visions of the statutes of this State regulating and controlling all in- 
corporated companies known as life insurance companies and the 

business thereof. | 
ol XIX. The plaintiffs, the policy-holders, therefore claim and 

allege that they are entitled to receive the amount due on 
their respective policies of insurance issued to them by the said The 
Hope Mutual Life Insurance Company out of the fund and securi- 
ties in the hands of the defendant, the superintendent of the in- 
surance department of the State of New York, and should be paid 
out of the said fund the value of their said respective policies, and 
that the respective amounts due to them on their said policies of in- 
surance so issued as aforesaid are a lien on the fund and securities 
aud on all the interests and accumulations thereof in the hands of 
the said superintendent of the insurance department to the extent 
of the value of each of their said policies, as the same shall be ascer- 
tained and determined by this court. | 

XX. The plaintiffs, on information and belief, further show that 
the defendant, the said The New Jersey Mutual Life Insurance Com- 
pany, has become wholly irresponsible and unable to pay its liabil- 
ities, and has, by proceedings duly had for that purpose, been de- 
clared insolvent by the chancellor of the State of New Jersey, and 
that the Hon. Joel Parker, under and in pursuance of an order of 
the chancellor of the said State, has been duly appointed receiver of 
the said The New Jersey Mutual Life Insurance Company, and that 
the said receiyer and said insurance company have or claim to have 
some right or interest in the said fund and securities deposited in 
the insurance department in this State by the said The Hope 
Mutual Life Insurance Company, and these plaintiffs pray that the 
claims and interests of each of the said defendants, whatever they 
are, may be settled and adjudicated in this action. 

XXI. These plaintiffs aver on information and belief that for over 
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six years last past, to wit, since the thirty-first day of December, 
1872, there has been no person or persons who have had the legal 

authority or power to receive or collect the interest on the 
32 fund and securities deposited with the defendant, the super- 

intendent of the insurance department, as aforesaid, by the 
defendant The Hope Mutual Life Insurance Company, and that the 
same should have accumulated during the period aforesaid in the 
hands of the said superintendent of the insurance department, and 
that, if the said interest and accumulations had been preserved by 
the said superintendent for the purposes for which said trust was 
created, the same, together with the said trust fund, these plaintiffs 
aver on Information and belief, would umount now to thesum of at 
least one hundred and forty thousand dollars, which would belong 
to and which the policy-holders of the said company, including the 
plaintiffs in this action, would be entitled to receive to the extent of 
the value of their said policies respectively, which said last-men- 
tioned’ sum the defendant, the superintendent of the insurance de- 
partment, is liable as the custodian thereof to pay to these plaintiffs 
and to the other policy-holders and beneficiaries entitled thereto to 
the extent of the value of their said policies respectively. 

XXII. The plaintiff John P. Traver, in his own behalf, further 
shows and alleges that he is a stockholder in the said The Hope 
Mutual Life Insurance Company of New York; that at and about 
the time of the making of the contract aforesaid the defendant The 
New Jersey Mutual Life Insurance Compauy, in consideration of the 
transfer to it by John C. Dimmick of one hundred shares of the 
capital stock of the said The Hope Mutual Insurance Company of 
New York, of the par value of ten thousand dollars, then held and 
owned by said Diimmick, issued to the said Dimmick a certificate 
for his said stock, whereby the said The New Jersey Mutual Life 
Insurance Company agreed to pay for said stock in the manner set 
forth in said certificate, which said certificate is hereunto annexed, 
marked Schedule E, and is to be taken and understood as forming 
a part of this compiaint. 

That subsequently and before the commencement of this 

33 action the said certificate, together with all the right, title, 
and interest which the said Dimmick had or could have 
therein, as well as all the right and interest which he had or could 
have in the said one hundred shares of the capital stock of the Hope 
Mutual Life Insurance Company and in any dividends and dis- 
tributive shares which then or ever thereafter could belong to the said 
Dimmick or his legal representatives on account of the said stock, 
was duly assigned and transferred to this plaintiff, and this plaintiff 
is now the lawful owner and holder of the said certificate and of the 
said one hundred shares of stock and of all interest, dividends, and 
distributive shares belonging to the said stock and to the holder 
and owner thereof in the fund and securities hereinbefore men- 
tioned, as well as in any and all assets belonging to the said com- 


ny. 
XXIIT. The plaintiff Johu P. Traver, in his own behalf, farther 
shows and alleges that he is also the holder and owner of twenty- 
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four shares of the original capital stock of the defendant The Hope 
Mutual Life Insurance Company of New York, of the par value of 
twenty-four hundred dollars; that said stock was duly issued by the 
said The Hope Mutual Life Insurance Company for a valuable con- 
sideration on the twenty-fourth day of January, 1870, and this plaintiff 
avers and claims that as the owner and holder of such original stock 
in such company he is rightfully entitled to be paid therefor out of 
auy surplus which may remain of the said trust fund and the ac- 
cumulations thereof after paying the policy-holders as aforesaid, 
and that the said surplus will rightfully belong to this plaintiff and 
to the holders and owners of the rest of the capital stock of the said 
company after payment of the policy-holders as aforesaid. 

XXIV. The plaintiff John P. Traver further alleges in his own 
behalf that the said The New Jersey Mutual Life Insurance Com- 
pany have never paid anything whatever for the said stock, and 

that it has never kept or performed its promises and agree- 
34 ments aforesaid with the defendant The Hope Mutual Life 

Insurance Company, nor with the holder and owner of the 
said certificate; and this plaintiff avers on information and belief 
that the said transfer of the said stock to the defendant The New 
Jersey Mutual Life Insurance Company. was absolutely null and 
void, and that this plaintiff is still entitied to the said one hundred 
shares of the capital stock of the Hope Mutual Life Insurance Com- 
pany, which was of the par value of ten thousand dollars, as afore- 
said, and is rightfully entitled to be paid therefor, as such owner and 
holder of said stock, his distributive share out of any surplus which 
may remain of the said trust fund and the accumulations thereof 
in the hands of the superintendent of the insurance department 
after paying the policy-holders aforesaid in the said company. 

XXV. The plaintiffs further show on information and belief that 
the defendant, the superintendent of the insurance department, on 
a petition signed by himself, has obtained from Justice T. R. West- 
brook a paper purporting to be an order directing that it be referred 
to one William McDermott to enquire into the allegations contained 
in the petition of the said superintendent, and report, among other 
things, the names of the persons who are entitled to share in the 
distribution of the trust fund hereinbefore mentioned, which said 
paper purporting to be an order bears date the twenty-eighth day of 
December, 1878, a copy of which and of the said petition of the 
superintendent are hereto annexed, marked, respectively, Schedules 
B and C, and are to be taken and considered as forming a part of 
this complaint. 

XXVI. That William McDermott, the person named in the paper 
signed by Justice Westbrook, as aforesaid, and purporting to be an 
order, has, in accordance therewith, caused to be published and is 
now publishing in certain newspapers in the said order mentioned 
what purports to be a notice to the policy-holders of the said The 

Hope Mutual Life Insurance Company of New York, signed 
35 by him, a copy of which said notice is hereto annexed, 

marked Schedule D, and it is to be taken and considered as 
forming part of this complaint. 
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XXVII. These plaintiffs further show that they are informed and 
believe that thesaid proceedings and order instituted and obtained by 
the defendant, the superintendent of the insurance department, as 
aforesaid, are wholly unauthorized and without authority of law; 
that the said order of reference signed by Justice Westbrook as afore- 
said was an ex parte proceeding, not obtained or entered in any ac- 
tion in any court having before it the parties to whom the said tund 
and securities belong and are interested, and that it is not a pro- 
ceeding in which the trust can be finally wound up, nor. in which 
any proper adjudication can be had of the conflicting claims which 
are made and existing against the said fund and securities, and that 
it is the purpose and intention of the said superintendent of the in- 
surance department to convert the said securities under the pro- 
ceedings aforesaid which are held in trust by him for the benefit of 
the policy-holders of the said insurance company, and ina summary 
and an unauthorized and unlawful manner to part with, distribute, 
and dispose of the same unless restrained from so doing by an order 
of this court. 

XXVIII. These plaintiffs further show that it appears from the 
petition and statement of the defendant, the superintendent of the 
insurance department, being the same hereto annexed, marked 
Schedule B, that the total of the fund in his hands deposited by the 
Hope Mutual Life Insurance Company as aforesaid, with the accu- 
mulations thereof, amount at present to only $87,044.61, showing, 
as these plaintiffs are informed and believe, that there is a deficiency 
in the said fund and accumulations thereof of about $53,000, which 
have been wrongfully or unlawfully diverted or parted with and for 
which, these plaintiffs are informed and believe, the defendant, the 

superintendent of the insurance department, is liable to the 
36 plaintiffs and other policy-holders of the said company, but 

that if the said superintendent is allowed to distribute the 
said funds in his hands in the proceedings instituted by him as 
aforesaid before Justice Westbrook these plaintiffs and the policy- 
holders of the said company will only receive their distributive share 
of the said sum of $87,044.61, that being the total of the said fund 
and the accumulations thereof which the said superintendent, in his 
proceedings aforesaid, offered or intends to distribute among the 
policy-holders of the said company. 

Wherefore these plaintiffs demand judgment that the defendant 
John F. Smyth, the superintendent of the insurance department of the 
Stateof New York, beadjudged to account for allsumsof money, bonds, 
aud securities which were deposited in his hands by the defendant The 
Hope Mutual Life Insurance Company of New York, and for all in- 
terest, increase, and accumulations of the said fund and every part 
thereof; that the said securities be ordered to be suld by order of 
this court; that the proceeds thereof be distributed among the plain- 
tiffs and other policy-holders of the said The Hope Matual Life In- 
surance Company in the proportion in which they are entitled to 
the same; that the said The Hope Mutual Life Insurance Company 
of New York may be dissolved and adjudged by this honorable 
court to have surrendered and abandoned ail its rights, privileges, 
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and franchises as an incorporated life insurance company, and that 
after the payment of the policy-holders and creditors of the said 
company that any surplus that may be left of the said trust fund 
and accumulations thereof may be distributed among the stock- 
holders of the said company, and that the plaintiffs may have such 
other, further, or different order or relief in the premises as may be 
just and equitable, and that the defendant John F. Smyth, the su- 
perintendent of the insurance department, his officers, servants, 
agent, and attorneys, and all other persons acting for or under him, 

be enjoined from converting the said securities or paying or 
ol distributing or parting with the same or any part thereof, 

except under and pursuant to an order or decree to be entered 
in this action. 

JOHN C. PERRY, 
Plaintiffs’ Attorney, 346 Fulton Street, Brooklyn, NY. 


Supreme Court. 


Henry E. Reynorps, Individually, &e., and Others, 
against 
Jor. PARKER, as Receiver of the New Jersey Mutual Life Insur- 
ance Co., and the said The New Jersey Mutual Life Insurance 
Co., Impleaded with John F. Smyth and Others. 


The defendant Joel Parker, as receiver of the New Jersey Mutual 
Life Insurance Company, and the said The New Jersey Mutual Life 
Insurance Company, for answer to the plaintiffs’ complaint say : 

1. The Hope Mutual Life Insurance Company of the City of New 
York was a corporation created as such under and pursuant to the 
statutes of the State of New York. 

2. At or about the time that the said The Hope Company com- 
menced business it deposited with the superintendent of the insur- 
ance department of this State, as required by the statutes under 
which it was organized, certain securities, to the amount in all, as 

these defendants are informed and believe, of one hundred 
38 thousand dollars. Of the particulars of such deposit these 

defendants have no knowledge or informatidn sufficient to 
form a belief, but at some time such deposit has consisted of United 
States bonds, bonds and mortgages, and cash. 

3. The defendant John F. Smyth is the superintendent of the in- 
surance department of New York. As such he has the control and 
custody of the said deposit, and he now has and holds or should 
have and hold the same and every part thereof, with all increase and 
accumulations thereof and with all interest which has been collected 
by his department. 

4. To whom such fund, with its Increase and accumulation, be- 
longs these defendants are advised is a question of law, depending 
upon the construction to be given to the statutes in pursuance of 
which such deposit was made and upon the effect of the various 
proceedings affecting such deposit. These defendants, however, 
claim and insist that the same now belongs to the defendant Jvel 


94 HENRY E. REYNOLDS FT AL. VS. 


Parker, as such receiver of the New Jersey Mutual Life Insurance 
Company. 

5. On or about December 31,1872, there was executed by the said 
New Jersey Company and by the said Hope Company an instru- 
ment by which, as these defendants are informed and believe, all the 
property and effects of the said Hope Company, including the said 
deposit and all its increase and accumulations, were transferred to 
the said New Jersey Company. Thesedefendants believe that a true 
copy of such instrument is annexed to the complaint, but for 
greater certainty for the contents thereof they refer to the original 
when produced. 

6. At the time such instrument was executed and such transfer 
was made the said New Jersey Company was a sound and substan- 
tial life insurance company. Whether the said company had the 

legal right to enter into such a contract these defendants are 
39 advised is a question of law, and they ask that the same may 

be determined by this honerable court, but as a matter of fact 
these defendants say that in pursuance of such instrument the said 
New Jersey Company did assume policies of life insurance to the 
amount of over nine million dollars,and upon such policies and in 
other ways in pursuance of the provisions of such instrument it has 
made payments to the amount in ail of over $250,000. 

7. These defendants maintain that whatever shall be held in refer- 
ence to the force and effect of the said instrument the same should 
be maintained as far as is necessary for the protection and indemnity 
of tie said New Jersey Company and its said receiver. 

8. The said Hope Company did continue the business of life in- 
surance in the city of New York down to and including December 
31, 1872. 

Y. It was the object and purpose of the said instrument, as these 
defendants are informed and believe, that the said New Jersey Com- 
pany should reinsure the said Hope Company, assuming all its risks 
and taking all its assets, and the said New Jersey Company did, in 
accordance with such purpose, reinsure the said Hope Company and 
did assume all its risks. Subsequently the said New Jersey Com- 
pany did become insolvent and unable to pay its liabilities in full, 
and by proceedings duly had for that purpose in the court of chan- 
cery of New Jersey the defendant Joel Parker was appointed re- 
ceiver of the said New Jersey Company, and subsequently such pro- 
ceedings were taken in this court that the defendant Joel Parker, as 
such receiver, became appointed receiver of the said New Jersey 
Company in this State, such appointment being ancillary to his ap- 
pointment in New Jersey. 

10. The said New Jersey Company did execute and deliver the 
certificate, a copy of which is annexed to the complaint, marked 

Schedule E, the only consideration thereof being the transfer 
40 by the said Hope Company to the said New Jersey Company 
of its assets, as hereinbefore alleged. 

1). The defendant, the superintendent of the insurance depart- 
ment, did, upon a petition signed by him, obtain the said order ap- 
pointing William. McDermott referee, and such referee has given the 
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notice alleged in the complaint. Such proceedings these defendants 
claim to be wholly unauthorized and without authority of law. The 
said order of reference was an ex parle proceeding not obtained or 
entered in any action in any court having properly before it the 
parties to be affected by the proceeding. ‘These defendants acqui- 
esce in the objections to such proceedings, which are set forth in tne 
complaint. 

12. As to each and every allegation of the complaint not herein- 
before specifically answered these defendants say that they have no 
knowledge or information thereof sufficient to form a belief. If it 
shall appear that either of the plaintiffs was or that either of the 
plaintiffs represents any one who was, on December 31, 1872, a pol- 
icy-holder of the said Hope Company or a holder of stock of such 
company, then, as to such plaintiff, these defendants allege that he 
or those whom he represents, with full knowledge of the reinsur- 
ance by the New Jersey Company of the Hope Company of its assets 
to the New Jersey Company, as hereinbefore alleged, ratified and 
confirmed the same and claimed and has enjoyed the benefit of the 
transaction. 

13. Wherefore these defendants ask that it may be adjudged that 
the said deposit, with its increase and accumulations, belongs to the 
defendant, the said Joel Parker, as such receiver, and that the same 
may be transferred to him, and that the defendants may have their 
costs of this action. 

MAN & PARSONS, 
Attorneys Defendant Parker, as Receiver, and the 
N. J. Mutual Life Ins. Co. 


41 New York Supreme Court, Kings County. 


Henry E. Reynoips Individually and Henry E. ReyNocps as ) 
Executor and Georgiana L. Reynolds as Executrix of the Last 
Will and Testament of Moses C. Reynolds, Deceased; Henry 
B. Wilbur, Henry A. Wilbur, Robert T. O'Reilly, Elizabeth M. 
O’Reilly, Margaret B. Dettmar, Llizabeth S. Sprague, and John 
P. Traver, Plaintiffs, 


— -- 


against 
Joun F. Smyru, as Superintendent of the Insurance Department 
of the State of New York; The Hope Mutual Life Insurance 
Company of New York; Joel Parker, Receiver of the New Jer- 
sey Mutual Life Insurance Company, and the said The New 
Jersey Mutual Life Insurance Company, Defendants. j 


The separate answer of John F. Smyth, as superintendent of the 
insurance department of the State of New York, one of the defend- 
ants above named, to the complaint of the plaintiffs herein, respect- 
fully shows and alleges as follows : 

First. Thatsaid defendant has no kuowledge or information suf- 
ficient to form a belief as to the allegations contained in the fifth, 
sixth, seventh, eighth, ninth, tenth, eleventh, and twelfth paragraphs 
of said complaint, and therefore he denies the same. 

4—250 | 
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42 Second. That thesaid defendant admits that certain securities 


were deposited by the Hope Mutual Life Insurance Company 
of New York with the superintendent of the insurance department 
at the time of the organization of said company,and said defendant 
alleges that said securities were of the nominal or face value of 
$100,000. 

Third. That said defendant admits that, as superintendent of the 
insurance department of the State of New York, he has the sole 
control and custody of the said securities and fund and now holds the 
same as a fund for the protection and security and for the benefit of 
the policy-holders in the said Hope Mutual Life Insurance Com- 
pany; but said defendant alleges that he bas not sufficient knowl- 
edge or information to form a belief as to who are the policy-hold- 
ers or as to whether said plaintiffs have any right, title, or interest 
in or to said fund, and therefore he denies the same. 

Fourth. That said defendant has not sufficient knowledge or in- 
formation to form a belief as to the allegations contained in the fif- 
teenth paragraph of said complaint, aud therefore denies each of 
said allegations, except that said Hope Life Insurance Company did 
enter into a contract of reinsurance with the New Jersey Mutual 
Life Insurance Company, but as to the provisions and particulars of 
said contract defendant John F. Smyth is not informed. 

Fifth. That said defendant admits the truth of each and every 
allegation contained in the sixteenth paragraph of said complaint. 

Sixth. That said defendant alleges that if the said plaintiffs are 
policy-ho!ders in the said Hope Mutual Life Insurance Company 
that then they are entitled to receive ratably according to their re- 
spective policies of insurance the proportionate amount due on said 
policies of insurance issued by said company out of the fund and 

securities held by said defendant, Smyth, as superintendent of 
43 the insurance departmentas aforesaid; and defendant further 

states and alleges that as said funds and securities and the 
avails thereof belong to the policy-holders in said Hope Mutual 
Life Insurance Company, and that said policy-holders are entitled 
thereto and to the whole thereof, save what is actually necessary to 
expend in the conversion and distribution of said fund, he caused 
to be presented to the supreme court of this State a petition, a copy 
of which is annexed to the said complaint, asking for the aid of the 
court to enable him to determine who were the policy-holders in 
said Hope Mutual Life Insurance Company and in what propor- 
tionate share each of said policy-holders is entitled to said fund and 
any further or other matter or information which would enable said 
defendant, as superintendent as aforesaid, to distribute said funds in 
a just and equitable manner to those entitled to the same without 
the unnecessary delay and great expense of a multiplicity of actions 
at law. | 

Seventh. That said defendant alleges, upon information and be- 
lief, that said New Jersey Mutual Life Insurance Company has be- 
come wholly insolvent, and that Joel Parker has been appointed re- 
ceiver thereof, and that said receiver claims. to have some interest 

in or right to said fund; but defendant denies that said New Jersey 
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Mutual Life Insurance Company or the receiver thereof has any 
right, title, or interest in said fund. 

Eighth. That said defendant alleges that the securities deposited 
with the superintendent of the insurance department as aforesaid 
have been preserved and carefully guarded for the purposes of the 
trust by him since the date of his assuming the duties of the office 
of superintendent of the insurance department, namely, February 
22, 1877. 

Ninth. That said defendant has not knowledge or information 
sufficient to form a belief as to the allegations contained in the 

twenty-second, twenty-third, and twenty-fourth paragraphs 
44 of said complaint, and therefore denies each and every alle- 
gation in said paragraphs contained. 

Tenth. That said defendant alleges that the petition signed by 
himself, heretofore mentioned, was presented to Hon. T. R. West- 
brook, one of the justices of the supreme court of this State, at special 
term, and after hearing counsel on behalf of said defendant and 
the attorney general of this State in person the said justice granted 
the order, a copy of which is annexed to the said complaint, and 
which with the said petition are therein referred to as Schedules 
“C” and “ B” respectively, and that William McDermott, who in 
said order is named and by said order was duly appointed referee 
for the purpose therein mentioned, has proceeded, as said defendant 
is informed and believes, to carry out the requirements and pro- 
visions of said order. 

Eleventh. That said defendant, furthor answering said complaint, 
states and alleges that he is advised and believes that the proceed- 
ings above referred to are authorized by and in strict conformity 
with the law of the State of New York, and that said proceedings 
are for the purpose of aiding the said superintendent in ascertain- 
ing who are the persons entitled to share in the distribution of the 
avails of said fund and of bringing such persons before the court in 
order that the rights of each of the said policy-holders may be de- 
termined in or to said fund, and that the same may be distributed ina 
just and equitable manner; and said defendant alleges that it is his 
duty, as superintendent of the insurance department, to collect said 
securities and distribute the avails thereof to the policy-holders, but 
he denies that it his intention to part with, distribute, or dispose of 
the same in a summary, unauthorized, or unlawful manner; and 
said defendant further alleges that, as he is informe? and believes, 
he, as superintendent of the insurance department, “ has full author- 

ity to collect as well as distribute the avails of the securities, 
45 and that it is clearly more in accordance with the purpose 

for which these securities were deposited that they should be 
collected and disposed of by the superintendent of the insurance 
department, upon whom is enjoined the especial duty of guarding 
and protecting the rights of policy-holders as well as creditors,” 
than that they should be wasted by fruitless litigation. 

Twelfth. That said defendant alleges that no part of said fund or 
the accumulations thereon have been wrongfully or unlawfully 


directed or parted with, but that the same have been preserved and 
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carefully guarded during his administration of the office of super- 
intendent of the insurance department, and that hereto annexed is 
a schedule, marked “A,” showing in detail the condition of said fund, 
with the amount now on deposit with said superintendent for the 
benefit of policy-bolders of the Hope Mutual Life Insurance Com- 
pany of New York, and that said schedule is to be considered as 
part of this answer, 

Thirteenth. And the said defendant, for further answer to the 
complaint of the plaintiffs herein, alleges ‘that although the facts 
stated in said complaint are not sufficient to constitute a cause of 
action, as he is advised and believes, yet he answers and says that 
every proceeding which has thus far been had towards the conver- 
sion and distribution of the securities held by said defendant, as su- 
perintendent for the benefit of the Hope Mutual Life Insurance 
Company of New York, has beentaken under the advice of counsel 
and with the approval of the attorney general of this State, in ac- 
cordance with the laws and decisions of the courts of this State, and 
that said proceedings so taken will, in the opinion of this defendant, 
best protect the policy-holders and those interested in said fund, 
and will tend to a more speedy and economical distribution of said 
fund to those entitled thereto than any other course that can be 

pursued. Wherefore the said defendant, John F. Smyth, as 
46 superintendent of the insurance department, demands a dis- 
missal of said complaint with costs. 
HARRIS & RUDD, 
Atty’s for Deft John F. Smyth, Sup’, 
29 N. Pearl St., Albany, N. Y. 


Ata special term of the supreme court, held at the court-house, 
in the city of Brooklyn, the 15th day of January, in the year 1880. 
Present: Hon. Jasper W. Gilbert, justice. 


Henry E. Reynovps [ndividually and Henry E. Reynorps as) 
Executor and Georgiana L. Reynolds as Executrix of the Last 
Wili and Testament of Moses ©. Reynolds, Deceased ; Harvey 
B. Wilbur, Harry A. Wilbur, Robert T. O’Reilly, Elizabeth M. 
O’Reilly, Margaret B. Dettmar, Elizabeth S. Sprague, and John 

_P. Traver, Plaintiffs, | 
against : 

JOHN F. SmyTuHeE, as Superintendent of the Insurance Department 
of the State of New York; The Hope Mutual Life Insurance 
Company of New York; Joel Parker, Receiver of the New Jer- 
sey Mutual Life Insurance Company, and the said The New 
Jersey Mutual Life Insurance Company, Defendants. | 


This action being reached in its regular order for trial, 

47 the plaintiffs appearing by John C. Perry, Esq., the superin- 
tendent of the insurance department of the State of New 

York and the attorney general of the State appearing by Hamilton 
_ Harris, Esq.,and Joel Parker, as the receiver of the New Jersey 
_ Mutual Life Insurance Company, appearing by Jno. E. Parsons, 


* 
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Esq., there being no other appearances, and all parties consent- 
iIng— 

It is ordered that it be, and it is hereby, referred to James W. 
Husted, Esq., of the city of New York, counselor-at-law, to enquire 
into and report his findings upon all the issues of fact and to report 
his opinion upon all the questions of law raised by the pleadings and 
which shall be raised by or upon any claims which shall be made before 
him in pursuance of theother provisions of this order ; and, further, to 
take proof and ascertain the condition, amount, and numbers of the 
securities constituting the fund held in trust by the superintendent of 
the insurance departinent, and to take proof and ascertain from the 
books, records, and papers of the said company or otherwise the per- 
sons or parties entitled to share in the distribution of the said se- 
curities, the number of policies outstanding in foree, the names in 
which the same were issued, and the persons who are now entitled 
to the benefit of distribution under the saine; also to take proof 
and ascertain the value of each of said policies, and what sum is 
due and owing upon each of said policies and to other persons pre- 
senting claims before the said referee, and the proportionate share 
of the avails of said securities so held in trust by said superintendent 
which each of said policy-holders and claimants ts entitled to receive 
according to law from said superintendent in the distribution of the 
avails of said securities so held by him. 

And it is hereby further ordered that John A. Mortimore or some 
other suitable person be, and he hereby is, appointed as an actuary, 
whose duty it shall be to aid and assist tlfe said referee in ascertain- 
ing the value of each of said policies and in such other ways as the 

said referee may require. 
48 And it is hereby further ordered that if there should be a 
surplus arising from the avails of said securities after the dis- 
tribution of the same among the policy-holders and claimants as 
their rights may be determined by the court upon the coming in of 
the report of the said referee, then such residue of said fund shall be 
paid by the superintendent as the court shall hereafter determine. 

And itis hereby further ordered that if the avails arising from 
said securities be insufficient to pay the aggregate amount that shall 
be ascertained to be due and owing such policy-holders and claim- 
ants in full, then that the said superintendent shall distribute the 
avails of the said securities among the persons or parties entitled 
thereto pro rata. 

And it is further ordered that the sail referee give notice of his 
appointment and of the time when and place where proofs concern- 
ing all policies and policy-holders and all claims made against the 
said fund are required to be presented, by publishing the same twice 
in each week for four weeks in the State paperand in the Brooklyn 
Daily Eagle and in the New York Evening Post; that the said 
referee continue to receive and take such proofs for three successive 
months thereafter, at the end of which time the case shall be closed, 
and the said referee shall thereupon make his report to this court 
with all convenient speed. 

And it is hereby further ordered that the said referee may sit and 
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conduct the proceedings before him as such referee in the city of New 
York. 

And it is hereby further ordered that the report of the said referee, 
when ready, shall be presented to the court for confirmation and for 
determination of all questions upon notice to the attorneys of all 
parties who shall appear upon the reference, with liberty to any 
party to file exceptions thereto according to the ruies and practice 
of the court. 

And it is hereby further ordered that the reference heretofore made 
to William McDermott, Esquire, as referee, by an order made on 

December 28th, 1878, at the special term of this court, in 
49 Ulster county, in the matter of the Hope Mutual Life Insur- 

ance Company of New York, on the application of the said su- 
perintendent, be, and the same hereby is, merged in the refere ice 
hereby ordered, and that thereafter proceedings under that order be 
wholly taken in this action, it being further ordered that the said 
order is wholly superseded by this order, and that in so far as the 
said order requires things to be done which are not required to be 
done by this order the said order shall go for naught. 

And itis hereby further ordered that the expense of this and of 
the proceeding in which the said other order of reference was made 
be fixed and determined upon the coming in of the report of the 
said referee. 

And it is hereby further ordered that the said referee be, and he 
hereby is, authorized to employ such assistance and clerks as shall 
be necessary to aid him int performing his duty under this decree, 
and that the defendant, the superintendent of the insurance de- 
partment of the State, be, and he hereby is, directed to pay out of 
the said trust fund the expenses and disbursements which may be 
necessarily incurred by the said referee and the actuary in perform- 
ing their respective duties under this decree, upon the requisition 
and certificate of the said referee that such expenses and disburse- 
ments have been necessarily incurred in the performance of said 
duties, and that he take proper vouchers therefor; and it is further 
ordered that the said referee include in his report the proper allow- 
ances to be made to the respective attorneys and counsel engaged 
herein. 

Copy. 

CHAS. B. ELLIOTT, Clerk. 


50 Supreme Court, Kings County. 


Henry E. Reynowps et al. 
against 
JoHN F. Smyrua, as Superintendent, &c., et al. 


This action having been tried before me, without a jury, at a 
special tern of this court, held at the court-house,in Brooklyn, on 
the — day of January, 1884, I now hereby file this decision upon 
the matters of fact and law involved therein : 

1. The Hope Mutual Life Insurance Company is a corporation 
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organized at the time and for the purposes alleged inthe fourth 
paragraph of the complaint. 

2. That said company deposited with the superintendent of the 
insurance department various securities as a fund for the security of 
the policy obligations, which securities have been from time to time 
changed, and that at the commencement of this action there re- 
mained in said fund money, bonds secured by mortgage, and other 
securities, aggregating about $87,530.22, and that the defendant 
Smyth was superintendent at the commencement of and during a 
part of the pendency of this action. 

3. That said company began business soon after its organization 
and continued the same until December 3lst, 1872, during which 
time it issued nearly sixteen thousand policies of life insurance, 
— which those mentioned in “Schedule Aa,” attached to the report 

of James W. Husted, Esq., filed June 20th, 1883, together 
5] with those hereinafter described by numbers, were outstand- 
ing at said last-mentioned date. 

4. That on the 25th of May, 1872, said company entered into an 
agreement with another life insurance company, organized under 
the lawsof this State, known as the Craftsmen’s Life Insurance Com- 
pany, whereby it in form undertook to reinsure in bulk all risks in 
consideration of certain sums to be ascertained by certain means 
therein provided, it being understood at the same time that said 
Craftsmen’s Company should cease to do business as a life insurance 
company, which agreement thereafter was adjudged to be void as in 
excess of the power of said corporations and as a fraud upon the 
stockholders of said Craftsmen’s Company, and that under said 
agreement said Hope Insurance Compatiy became liable to pay one 
Fisher the sum of about $1,200.00 in consequence of insurance upon 
his life and the receipt of premiums therefor, and that a judgment 
was recovered against said Hope Company in the superior court of 
New York city upon said liability; that an appeal was taken from 
said judgment to the court of appeals and thereon an undertaking 
was filed in order to perfect said appeal, in which undertaking J. H. 
Stedwell was one of the sureties; that said judgment was affirmed 
by the court of appeals and said Stedwell then became liable to pay 
aud there was recovered against and from him on his said under- 
taking $1,248.24 about August 14th, 1879. 

5. That on said 31st day of December, 1872, said Hope Company 
entered into an agreement in writing with the New Jersey Mutual 
Life Insurance Company, a corporation of that name then existing 
under the laws of the State of New Jersey, whereby in form it as- 
signed and transferred to said New Jersey Company all its assets and 
property in consideration of an agreement to assume all its obliga- 
tions and to reinsure in bulk all its outstanding insurance risks, 

which assets, independently of its interests in said fund, 
52 amounted to the sum of $530,075.94 and were of that value; 
that said contract was effected without the knowledge or as- 
sent of all the stockholders or policy — or other creditors of said 
company and never has been ratified by all of said stockholders, 
policy-holders, or other creditors; that said agreement was effected 
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by means of the purchase by parties interested in said New Jersey 
Company and those acting for them of the majority of the capital 
steck of said Hope Company, and in the personal interest of its offi- 
cers and a majority of its directors who executed said contract, and 
was in fact seriously injurious to the stockholders, policy-holders, and 
other creditors of the said Hope Company, and that it was intended 
by each of said companies and by the officers and directors through 
whom said contract was effected that said Hope Company should 
cease to do insurance business and abandon the purpose of its or- 
ganization; that thereafter and tn pursuance of said contract said 
officers and trustees did deliver to and said New Jersey Company 
did take and has ever since kept all of said assets and property save 
that which constituted said fund in the insurance department. 

6. That said Hope Company thereupon ceased business, gave up 
and refused to maintain any office for the transaction of business, 
and notified its policy-holders to that effect, and requested them to 
pay their premiums to the said New Jersey Company, and in pur- 
suance of said notice many of said policy-holders did pay premi- 
ums to said New Jersey Company, the aggregate of which exceeded 
the sum of ($300,000) three hundred thousand dollars. 

7. That. prior to the year 1876 said New Jersey Company became 
and thence remained insolvent, and thereafter and on or abvut the 
8th day of February, 1877, the chancellor of the State of New Jer- 
sey, having jurisdiction in tbat behalf, appointed the defendant 

Joel Parker a receiver thereof and of its assets and property 
53 under the laws of said State relating to insolvent corporations 

and to the winding up of their affairs, and thereafter and on 
the 20th day of March, 1877, the said Joel Parker was appointed a 
receiver of the assets of and property of said New Jersey Company 
in this State by an order of this court in an action pending against 
said company, and that he has ever since been and still is acting in 
that capacity. 

8. That after said contract with said New Jersey Company it 
solicited Hope policy-holders to exchange their policies for its own 
policies, and many of the policy-holders of said Hope Company 
voluntarily abandoned their policies therein, and in lieu thereof 
voluntarily accepted policies issued by said New Jersey Company ; 
that it prepared and tendered to Hope policy-holders, upon the 
occasion of payments of premiums, a paper called a “ contract 
renewal,” which purported to witness an agreement that its obliga- 
tion was substituted for the liability of the Hope Company on the 
policies therein referred to, and in many cases these papers were 
taken by policy-holders without giving up their policies; that the 
New Jersey Company also purchased divers policies from policy- 
holders of said Hope Company, who thereupon respectively assigned 
the same to said New Jersey Company; particular description of 
which policies so assigned is given in schedule marked Ce, attached 
to said report, except as hereinafter stated; that among the policies 
delivered to said New Jersey Company and for which its policies 
were exchanged were those bearing numbers 9133, 8694, 8721, 7422, 
9583, and 7979, to the holders of each of which the said New Jersey 
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Company, at the time of said exchanges, made false and fraudulent 
statements, upon which they severally relied and acted and were 
thereby misled in making said exchanges to the effect that it was a 
strong and solvent company when in fact it was weak and insolvent; 
that the policy of said Hope Company numbered 7979 was out- 
standing against said Hope Company upon the life of the person 

therein specified in favor of his wife, who was the lawful 
54 holder thereof, the husband having the custody thereof, but 

no authority to surrender, assign, or exchange the same; that 
said New Jersey Company, upon like fraudulent representation and 
upon like state of actual facts, applied to said custodian, who, relying 
and acting thereon and being misled thereby, without the knowl- 
edge or consent of said holder, delivered the same to said New Jersey 
Company and accepted its policy in its place; that each of said per- 
sons who thus received said policies, upou discovery of the insolvency 
of said New Jersey Company, respectively elected to rescind the 
transaction, and the said holder of No. 7979, upon discovery of the 
fact that her said policy had been so delivered, repudiated the said 
transaction and never thereafter ratified the same, but returned said 
New Jersey policy to said receiver. 

9. That annexed hereto is a list of policies of said Hope Company 
which are still outstanding and which ought to be added to the list 
contained in said Schedule Aa. 

10. ‘That said policies indicated by said Schedule Aa, together with 
those contained in the list hereto annexed and those contained in 
schedule attached to said referee’s supplemental report to be added 
to said Schedule Aa, are the only outstanding policies of said Hope 
Company, whose holders have appeared in this action. 

ll. That the said New Jersey Company, after the said reinsurance 
agreement, paid certain obligations of the said Hope Company which 
had matured at that time. 

12. That on the 28th of December, 1878, the defendant Smyth 
presented the petition to this court,and obtained the orders thereon, 
which are respectively attached to the complaint. 

13. That the plaintiffs are respectively stockholders and 
55 policy-holders of said Hope Company, as alleged in the 
com piaint. 

14. That the followiug persons, besides the stockholders last afore- 
said, were and still are stockholders of said Hope Company, holding 
and owning the number of shares respectively specified, of the par 
value of $100 each, and are the only stockholders who have ap- 
peared as such in this action—that is to say, James O Brien, twenty- 
four shares 

15. That the following persons are general creditors of said Hope 
Compauy, which is indebted to them respectively in the sums herein 
specified, and they are the only general creditors who have appeared 
in this action—that is to say, Joon L. Hill, $1,683; 8S. A. & D. J. 
Noyes, $2,500; John J. Anderson, $440. 

16. That the divers sums of money have been from time to time 
paid out of said fund since the commencement of this action for 
expenses thereof amounting to $10,678.11, besides $2,258.10, leay- 
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ing a balance in said fund of cash and securities aggregating to 
$66,967.70 on June 12th, 1883. 

My conclusion of Jaw and directions for decree are as follows: 

First. That said fund ought to be converted into money by the su- 
perintendent of the insurance department with all reasonable 
speed. 

That the same is applicable, first, to the lawful expenses of the dis- 
tribution thereof, to be fixed and determined by the final judgment 
in this action. 

3. That the balance thereof should be applied to the payment of 
the claims of the persons who hold policies of. said Hope Company 
and who shall be included in the schedule to be prepared in pur- 

suance of the interlocutory judgment hereon. 
56 4. That the residue thereof, if any shall remain, should 
be applied to the payment of said general creditors of said 
company. 

5. That the surplus, if any should remain, shall be distributed 
pro rata among the stockholders who are hereinbefore named. 

6. I do not now determine the propriety of the payment of ex- 
penditures from said funds, but hold that the accounts of said referee 
shall be submitted to the referee appointed by the interlocutory 
judgment to be entered hereon for his examination and report, and 
the order made herein June 24, 1882, so far as it appoints a referee, 
shall be vacated, but otherwise continued in force. 

7. That the interlocutory judgment shall provide that it be re- 
ferred back to the same referee (Husted) from day to day, and give 
notice of these findings and said decree to the parties who have ap- 
peared herein or their attorneys, and perform the following duties, 
with power to sit in New York or Kings county, and shall make re- 
port within thirty days from the entry of this decree—that is to say, 
first, he shal] prepare a new schedule, which shall contain in the 
first column the numbers of all policies contained in Schedule Aa 
and those which are hereby directed to be added thereto, arranged 
in numerical order; in the second column the names of the persons 
entitled to receive a distributive share of said fund, and the third 
column the sum representing the value or basis upon which each 
policy is entitled to rank as a creditor in the distribution. 

Second. Being satisfied from the evidence that some of the pol- 
icies represented by C. C. Higgins, Esq., were at one time in the cus- 
tody of the New Jersey Company, but being unable to distinguish 
which of them were so possessed by it, | direct said referee to in- 
quire and determine which, if any, of the policies represented by 

Mr. Higgins befure Mr. Husted, as referee, so far as they are 
57 now included in Schedule Aa, were surrendered to or have 

been in the custody of said New Jersey Company, and I 
direct that he shall place each one which has not been transferred 
to said New Jersey Company in its appropriate place on said new 
schedule. 

Third. He shall state an account between said New Jersey Com- 
pany and said Hope Company, in which he shall charge the former 
with $530,075.94, together with the aggregate amount of premiums 
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which it collected upon said Hope Company’s policies whose holders 
did not finally aecept the said New Jersey Company, either by vol- 
untarily accepting its policies or by making claim for matured in- 
surance money against it, from which sum he shall deduct all sums 
which were aetually paid by seid New Jersey Company for debts other 
than outstanding policy obligations which existed December 31, 
1872, and the value of the policies of the Hope Company transferred 
to and owned by said New Jersey Company. If balance shall ap- 
pear in favor of said New Jersey Company lhe shall add its name 
and the amount of said balance to the said schedule of distributees 
of said fund ; otherwise he shall omit the same from said schedule. 

8. That a referee be appointed, who shall carefully examine the 
accounts and report to the court as to the employment of clerks, 
assistants, and actuaries aud the services required ox performed by 
them and the said value thereof and what is a proper compensa- 
tion therefor; also the payments already made, from what source, 
and for what purpose and authority therefor; also the services per- 
formed by the referee, Mr. Husted, and the value thereof; also what 
allowance shall be made to the plaintiff. by way of costs or compen- 
sation or to any other person claiming pay for services herein. 
The referee may employ a stenographer, who will aecept such com- 
pensation as the court shall allow, but he shall furnish but one copy 
of the testimony at the expense of the fund, and no allowance will 

be made for printing testimony. 
58 83. Lalso hold that the policies hereinbefore referred to as 
including those to be added to the new schedule are the only 
policy-holders entitled to participate in the distribution of said 
fund. 

9. That policies numbered 9133, 8721, 7422, and 9583 and 7979 
were never lawfully obtained by said New Jersey Company, and 
that they are still outstanding, and that their owners are entitled to 
participate in said distribution. 

10. That the value of each policy shall be computed with refer- 
ence toall payments thereon, whether to the Hope or New Jersey 
Company, irrespective of contract renewals. 

11. That all policy-holders who voluntarily surrendered their 
policies to said New Jersey Company and _ accepted its policies, or 
who finally made claim against it for insurance company on Hope 
policies, thereby elected to abanden the Hope Company as an in- 
surer and accepted the New Jersey Company in its place. 

12. That the reinsurance agreement between the Hope and New 
Jersey Companies was in excess of the !awful power of the Hope 
Company, and was fraudulent and void as against the policy-hold- 
ers and stock-holders who are herein permitted to rank against said 
assets for distribution. 

13. That the said reinsurance agreement between said Hope Com- 
pany and said Craftsmen’s Company was also void, and in and of 
itself imposed no liability upon the Hope Company in favor of the 
Craftsmen’s poliev hereinbefore referred to. 

14. But that, by reason of the judgment in favor of said Fisher, 
said Hope Company is estopped to deny its liability as upon an in- 
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surance contract, and that said Stedwell was entitled to a standing 
as a beneficiary of said trust fund as though he had held its 

59 matured policy of the value of $1,248.24,and that his claim 
should be included in the new schedule hereby required. 

16. I do not now pass upon the application of any applicant for 
costs, allowance, or compensation for services, but reserve the same 
for determination after the report of the last-named referee, until 
the interlocutory judgment shall have been filed. 


CO. & Fa & 


At a special term of the supreme court, held at the court-house, in 
Brooklyn, N. Y., —— —, 1884. 
Present: Calvin E. Pratt, justice. 


Henry E. Reynorps et al. 
against Interlocutory Judgment. 
| JoHN F. Smita, Imp., e¢ al. 


This cause having been heard at a special term of this court, held 
by Calvin E. Pratt, one of the justices of this court, without jury, 
and his decision having been herewith filed— 

It is now ordered, adjudged, and decreed that the funds in the 
hands of the superintendent of the insurance department of this 
Stute, deposited by the Hope Mutual Insurance Company, shall be 
converted into money with all practical speed consistent with the 
realization of the vulue of the securities of which it is part com- 
posed, and that the said superintendent shall then pay therefrom 
any sum which may be directed to be paid therefrom by the final 

judgment in the court for costs, allowances, or other expenses 
60 in this action, and the residue thereof shall be distributed to 

and among those holders of said company’s policies, and 
those who stand in the relation of holders of its policies are indi- 
cated by the findings herein to be entitled to participate therein, 
pro rata according to the value of their policies and claims until 
such claims are satisfied, and that the residue thereof, if any shall 
remain, shall be distributed pro rata to the general creditors of said 
company, who are specified in said findings, until their claims are 
paid, and that the surplus, if any remain, shall be distributed pro 
rata among the stockholders of said company, who are mentioned 
in said findings; and to the end that the namesand claims of said 
distributees may be definitely known it is also further ordered, ad- 
judged, and decreed that it be referred back to said J. W. Husted, 
referee, who shall have the power and who is hereby directed to 
prepare a schedule of said distributees upon the principles and ac- 
cording to the directions given in the annexed conclusions of law 
and directions for this decree. 

It is further ordered, adjudged, and decreed that said referee shall 
forthwith proceed and perform his said duties as indicated by said 
directions, which are hereby made a part of this judgment. It is 
also ordered, adjudged, and decreed that the order made in this 
cause June 24, 1882, so far as it directs a reference, is hereby va- 


cated, but in other respects it is continued in full force, and that all 
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applications for costs, allowances, compensation, and expenses are 
hereby reserved and shall be heard and determined by the court 
upon exceptions after the filing of the report of the referee hereby 
appointed. 

It is also ordered that it be referred to Samuel F. Prentice, Esq., 
as referee, to examine, take proof, and report upon all payments 
made by the superintendent of insurance in the course of those 
proceedings, and the cause and wherefore, and what further sums, 

if any, should be paid from said fund, and to whom, for costs, 
61 allowances, expenses, and compensation of or in these pro- 

ceedings in according with the findings herein upon these 
matters. 

It is also ordered, adjudged, and decreed that said referee 
do ascertain and report the condition of said fund at the date 
of his report, together with the changes in the fund since the com- 
mencement of this action (and to that end he may make use of tes- 
timony already taken and may take further testimony), and that he 
also report his opinion whether or not any sums and, if any, what 
sums have been unlawfully or improperly paid or lost therefrom, 
and to whom and under what circumstances that they were paid. 


62 At a special term of thesupreme court of the State of New 
York, held at the court-house, in the city of Brooklyn, on the 
7th day of March, 18865. 
Present: Hon. Calvin E. Pratt, justice. 


Henry E. Reynortps Individually and Henry E. Reynorps) 
as Executor and Georgiana L. Reynolds, as Executrix of the 
Last Will and Testament of Moses C. Reynolds, Deceased ; Henry 
B. Wilbur, Harry A. Wilbur, Robert T. O’Reilly, Elizabeth M. 
O’Reilly, Margaret B. Dettmar, Elizabeth 5. Sprague, and John 
P. Traver, Plaintiffs, 

against 

Joun F. Smyra, as Superintendent of the Insurance Department 
of the State of New York; The Hope Mutual Life Insurence 
Company of New York; Joel Parker, Receiver of the New Jer- 
sey Mutual Life Insurance Company, and the said The New 
Jersey Mutual Life Insurance Company, Defendants. 


Thisaction having been duly broughttotrial ataspecial term of this 
court, on the 15th day of January, 1880, on the issues presented by the 
pleadings herein, and thecourt, after hearing the proofsand allegations 
of the several parties and after hearing the respective counsel on their 
behalf, having made and filed its decision in favor of the plaintiffs, 

pursuant to which an interlocutory decree was made and filed 
63 in the clerk’s office of the county of Kings, bearing date the 

15th day of January, 1880, by which, among other things, it 
was ordered that it be referred to James W. Husted, Esq., as referee, 
to inquire into and report his findings upon all the questions of law 
raised by the pleadings, and which shall be raised by or upon any 
claims which shall be made before him in pursuance of certain pro- 
visions of said decree, and, further, to take proof and ascertain the 
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condition, amount, and numbers of the securities constituting the 
fund held in trust by the superintendent of the insurance depart- 
ment, and to take proof and ascertain from the books, records, and 
papers of said company, or otherwise, tle persons or parties entitled 
to share in the distribution of the said securities, the number of pol- 
icies outstanding in force, the names in which the same were issued, 
and the persons who are now entitled to the benefit of the distri- 
bution under the same, and also to take proof and ascertain the value 
of each of said policies, and what sum is due and owing upon each 
of said policies, and to other persons presenting claims before said 
referee. 
And was further in and by said interlocutory decre adjudged— 
“That if the avails arising from said securities be insufficient to 
pay the aggregate amount that shall be ascertained to be due and 
owing such policy-holders and claimants in full, then that the super- 
intendent of the insurance department shall distribute the avails of 
_ the said securities among the persons or parties entitled thereto.” 
And thereafter, on the 13th day of November, 1882, upon due 
notice to all parties in interest this court modified said first-named 
order or interlocutory decree in so far as related to the proceedings 
before said referee, as will more fully appear by reference to said 
order on file, and therein provided, among other things, and so or- 
dered and directed, that all claims not presented and within the time 
therein, and as in said order required, would be forever barred from 
any share or part in the distribution of said fund. And thereafter, 
on the 20th day of June, 1883, the referee, James W. 
64 Husted, having made and filed the report herein, covering 
all the matters embraced in the several orders of reference 
made to him, and due notice of the filing of said report having been 
given to all parties in interest, and objections having been filed to 
suid report by different claimants, the said matter came on to be 
heard before this court, upon due notice to all parties in interest and 
by order made upon such hearing, bearing date the 8th day of Oc- 
tober, 1883. The said report was referred back to said referee for 
further action, as in and by said order of file more fully appears, 
and thereafter, on the 24th and 26th davs of November, 1883, while 
said matter was stil] pending before said referee, upon due notice to 
all parties in interest, this court gave further directions to said ref- 
eree as to certain claims in said orders of file specifically set out. 
And thereafter, on the 30th day of November, 1883, the referee, 
_Jumes W. Husted, made and filed with the clerk of this court his 
report upon the matters referred to him in and by said orders of 
October 8th and November 24th and 2€th, 1883, and thereafter ex- 
ceptions to the said amended report in the nature of objections were 
made and filed by various parties in interest, and the argument of 
said exceptions and of a motion made to confirm the two reports of 
the referee, James W. Husted, came on regularly to be heard. upon 
due notice to all parties in interest, before this court on the 8th day 
' of December, 1883, and on subsequent days to which the said motion 
was duly: a poner and this court on the 6th day of July, 1884, 
having filed its decision upon all the matters in controversy and 
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findings of fact, and made a further interlocutory decree bearing 
date the 6th day of Julv, 1884, whereby, among other things, it was 
ordered that the cause be referred back to Janes W. Husted, referee, 
who shall have power and was thereby directed to prepare a sched- 
ule of the persons entitled to shave in the fund held by the insur- 
ance department, upon the principles and according to the directions 

given in the conclusions of law and directions for decree 
65 therein contained, which said interlocutory decree was fur- 

ther modified by the order of this court, on file, dated Sep- 
tember 6, 1884; and it was also referred to Samuel F. Prentiss, 
Esq., as referee, to examine and take proof and report upon all pay- 
ments made by thesuperintendent of insurance in these proceedings, 
and the cause and wherefore, and what further suis, if any, should 
be paid from said fund, and to whom, for costs, allowances, expenses 
or compensation of or in these proceedings, in accordance with the 
findings herein, upon these matters. 

And it was further ordered and adjudged that said referee last 
named do ascertain and report the condition of said fund at the date 
of his report, together with the changes in the fund since the com- 
mencement of this action, and that he also report his opinion 
whether or not any and, if any, what sums have been unlawfully or 
improperly paid or loss therefrom and to whom and under what 
circumstances that they were paid. 

And the referee, James W. Husted, having prepared the schedule 
required of him, and made and filed the same with this court on 
the 24th day of February, 1885, and a duplicate thereof with the 
superintendent of the insurance department, giving in numerical 
order a list of the policies, the name of the person and of his or her 
attorney of record, and the value or basis upon which each policy 
is entitled to rank as a creditor— 

Whereby it appears that there are 603 claimants, whose aggre- 
gate claims amount to $102,880.19; and the said referee, Sa:auel 
I’. Prentiss, having, on the 24th day of February, 1885, made and 
filed his report, whereby it appears that there is now in the hands 
of the superintendent of the insurance department to the credit of 
this action $52,622.63, and interest at °24 from June 30, 1884, in 
cash,and $4,550 par value, but of the market value of $7,450.62 of U.S. 
4} bonds, and a balance of $9,7U0 and interest from October 30, 
1884, at 7 per cent. in bonds and mortgages, making a total of 
$70,950 (seventy thousand nine hundred and fifty dollars), in addi- 

tion to the following sums: $1,691.30 to Harris & Rudd, Feb. 
66 19, 1881, and $567.30 to William McDermot, Nov. 30, 1881, 
reported by said referee as improperly paid from said fund. 

And various exceptions having been filed to the report of said 
Samuel F. Prentiss, referee, and to the report of James W. Husted, 
referee, and the argumeut of said exceptions and of a motion to con- 
firm each of said reports, and for a decree in substance as this decree 
having been regularly brought on for bearing before this court— 

It is adjudged and decreed— 

I. The report of referee, Jas. W. Husted, made and filed herein on 
the 24th day of February, 1885, and tiie schedule thereunto annexed, 
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and all things therein contained, do stand ratified and affirmed as 
amended by the order of this court, dated March 7, 1886. 

II. That the superintendent of the insurance department forth- 
with convert the U. S. bonds and mortgages held by him, deposited 
by the Hope Mutual Life Insurance Company, into cash. 

III. That, from the funds in his hands, the superintendent of the 
insurance department retain the sum of 5,997.02 dollars, the pay 
the expenses of executing this order and the suis ordered to be 
paid for the expenses hereof on the confirmation of the report of 
Samuel F. Prentiss, referee, ansounting to 5,239 dollars 49 cents, ex- 
elusive of taxable costs awarded the plaintiffs. 

IV. That from the residue of said fund, amounting to 64,814.62 
dollars, the superintendent of t..e insurance department pay, with 
all convenient speed, to each claimant or his or her attorney, specified 
in the schedules attached tothe report of the referee, James W. Husted, 
of wnich the original was filed with the clerk of this court on the 
24th of February, 1885, and a duplicate with the superintendent, a 

dividend of sixty-three per cent. on the valuation in said 

67 schedule last set torth as corrected valuation ; and where sey- 

| eral sums would be due a.d payable hereunder to a single 

claimant or attorney, representing one or more claimants, the super- 

intendent may pay the whole sum so due in a single payment on 

taking a receipt particularizing the claims so paid and the amount 
received on each. 

VII. And it is further ordered that the superintendent of the in- 
surance department file with the clerk of this court, in the county 
of Kings, within ninety days from the entry and service upon him 
of a copy of this decree, and serve notice of such filing on the parties 
to this action or their attorneys of record, a statement showing what 
acts have been performed by him under and pursuant to this de- 
cree. 

VIII. And it is further ordered that either party to this action or 
any person interested in the subject-matter thereof have liberty to 
apply for further directions on the foot of this decree, and the ques- 
tion of the indebtedness of Joel Parker, as receiver of the New Jersey 
Mutual Life Insurance Company, and the former superintendent, 
John F. Smyth, and William McDermott and Messrs. Harris and 
Rudd, reported by Referee Samuel Prentiss, be reserved. 


68 The people of the State of New York, by the grace of God 
free and independent, to whow these presents may come, 
Greeting: 


Know ye that we have inspected the files and records of our su- 
preme court, at the city of Brooklyn, in the county of Kings, 
[seaL.] —dofind a certain decree in Henry E. Reynolds et al. vs. 
John F. Smyth eal. remaining there on file of record in the 

words and figures following, to wit: 


At a special term of the supreme court of the State of New York, 
held at the court-house, in the city of Brooklyn, on the 11th day of 
October, 1886. 


ROBERT F. STOCKTON, RECEIVER, &c. 41 


Present: Hon. Calvin E. Pratt. 


Henry E. Reynotps Individually and Henry E. R&yNowps ) 
as Executor and Georgianna L. Reynolds as Executrix of the 
Last Will and Testament of Moses C. Reynolds, Deceased ; 
Hervey B. Wilbur, Harry A. Wilbur, Robert T. O’ Reilly, Bliz- 
abeth M. O’Reilly, Margaret B. Dettmar, Elizabeth S. Sprague, 
and John P. Traver, Plaintiffs, 


against | 
| 


Joun F. Smyru, as Superintendent of the Insurance Department 

of the State of New York : The Hope Mutual Life [usur- 

69 ance Company of New York ; Joel Parker, Receiver of 

the New Jersey Mutual Life Insurance Company, and 

the said The New Jersey Mutual Life Insurance Company, 
Defendants. 


A decree having been entered in this case on the 7th day of 
March, 1885, wherein it was provided, among other things, as fol- 
lows: 

“And it is further ordered that either party to this action or any 
person interested in the subject-matter thereot have liberty to apply 
at the foot of this decree for further directions, and the question of 
the indebtedness of Joel Parker, as receiver of the New Jersey Mutual 
Life Insurance Company, and of the former superintendent, John 
F. Smyth, and William McDermott and Messrs. Harris and Rudd, 
reported by Referee Samuel F. Prentiss, be reserved.” 

And the plaintiff in this action, pursuant to the liberty so granted, 
having noticed a motion for judgment against Joel Parker, as re- 
ceiver of the New Jersey Mutual Life Insurance Company, for the 
‘sum of five hundred and thirty-one thousand six hundred and thir- 
teen dollars and ninety-four cents ($531,613,94), with interest on 
$530,075.94 from the 3lst day of December, 1872, and on $1,540 
thereof from the Ist day of May, 1877. 

And the interest aforesaid having been calculated at seven per 
centum per annum from December 3], 1872, and May Ist, 1877, to 
January Ist, 1880, and at (6%) six per centum per annum since the 
Ist day of January, 1886, and being found to be so calculated to the 
lith day of October, 1886, to equal the sum of $478,882.35, and 
principal and interest together to ($1,010,496.29) one million and 
ten thousand four hundred and ninety-six dollars and twenty-nine 
cents : 

Now, then, on filing due proof of the service of said motion 
70 and the papers therein specified and all the pleadings and 
proceedings herein, on motion of Charles J. Patterson, plain- 

tiffs’ attorney— 

It is adjudged that the plaintiffs recover of Joel Parker, as re- 
ceiver of the New Jersey Mutual Life Insurance Company, and 
against the New Jersey Mutual Life Insurance Company the sum of 
one million and ten thousand four hundred and ninety-six dollars 
and twenty-nine cents, the money so recovered, to be brought by the 
plaintiffs into court and distributed in accordance with the provis- 
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ions of the original decree herein, and such further directions as 
may be made by the court herein on the application of any party 
in interest. 


Enter. 
+i Se we PO 


All which we have caused by these presents to be exemplified 
and the seal of our said court for said county to be hereunto affixed. 
Witness Hon. Joseph F. Barnard, presiding justice of our supreme 
court in and for the second ju licial department of said State, this 
12th day of October, 1886, and in the 111th year of the Independ- 


ence of the United States. | 
JOHN M. RANKEN, Clerk. 


I, Joseph F. Barnard, presiding justice of the supreme court of 
the State of New York in and for the second judicial department 
thereof, do hereby certify that John M. Ranken, whose name is sub- 
scribed to the preceding exemplification, is the clerk of the county 
of Kings and clerk of the supreme court in and for said county, and 
that full faith and credit are due to his official acts. 

I further certify that the seal affixed tosaid exemplification is the 
proper seal’of said court for said county, and that the attestation 
thereof is in due form of law and-by the proper officer. 
71 Witness my hand, at the city of Brooklyn, this twelfth day 
of October, in the year 1886. 
J. F. BARNARD, 


Presiding Justice of the Supreme Court of the State of 
New York in and for the Second Judicial Department. 


STATE OF New a) 
County of Kings, #4 


I, John M. Ranken, clerk of the county of Kings, and also clerk 
of the supreme court of said county in and for the second judicial 
department of said State (said court being a court of record), do 
hereby certify that Hon. Joseph F. Barnard, whose name is sub- 
scribed to the preceding certificate, is presiding justice of the supreme 
court of said State in and for the second judicial department, duly 
elected and sworn, and that the signature of said justice to said cer- 
tificate is genuine. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said county and court this twelfth day of October, in the 
year 1886. 


(seaL.] JOHN M. RANKEN, Clerk. 


i. # 


ROBERT F. STOCKTON, RECEIVER, &c. 43 


~J 
to 


Supreme Court, Kings County. 


Henry E. Reynocps ef al., Plaintiffs, ) 

against 

JoHn F. SmyruH, Superintendent of the Insurance Department; } 
Joel Parker, Receiver of the New Jersey Mutual Life Insurance [ 
Company, and Others, Defendants. J 


Ciry AND County or New YorK, 88: 


Raphael J. Moses, Jr., being duly sworn, says: I am counsel for 
the plaintiffs herein. ‘The decree was entered March 7th, 1885, and 
an appeal taken by the defendant Joel Parker, as receiver of the 
New Jersey Mutual Life Insurance Company, on April 8th, 1885, 
and the said appeal was dismissed by the order of general term 
September 21st, 1885, and a copy thereof, with notice of entry, served 
on the defendant September 24th, 1885; that more than one year 
has elapsed since the service of said order of dismissal, and no ap- 
peal has been taken therefrom to the court of appeals. Deponent 
has only learned within the last week that the defendant, without 
notice to him of the application, has obtained an order allowing 
him to transfer the assets held by him in this State to the receiver 
of the company in the State of New Jersey; and further deponent 
sayeth not. 


RAPHAEL J. MOSES, Jr. 


Sworn to before me this 29th day of Sept., 1886. 
J. 5S. MICHAELS, 
Notary Public. 


73 Supreme Court, Kings County. 
Henry E. Reynotps et al., Plaintiffs, ) 
against 


Joun F. Smyru, Superintendent of the Insur- { 
ance Department; Joel Parker, Receiver of { 
the New Jersey Mutual Life Insurance sie, 
pany, and Others, Defendants. 


Notice of Motion. 


At the supreme court chambers, Brooklyn, at 10.30 a. m., October 
7th, 1886. 

On the annexed affidavit and the pleadings herein motion will be 
made for judgment before the Hon. Calvin E. Pratt against Joel 
Parker, as receiver of the New Jersey Mutual Life Insurance Com- 
pany, for the sum of five hundred and thirty-one thousand six hun- 
dred and thirteen dollars and ninety-four cents ($531,613.94), with 
interest on $530,075.94 from the 3lst day of December, 1872, and on 
$1,540 thereof from the Ist day of May, 1877, and for such other 
and further relief as may be meet in the premises. 


New York, Sept. 29, 1884. 
CHAS. J. PATTERSON, 
Plaintiffs’ Attorney. 
RAPHAEL J. MOSES, Jr., Of Counsel. 
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74 Supreme Court, Kings County. 


Henry E. Reynoxps et al., Plaintiffs, 
against Affidavit of Service. 
Joun F. Smyru et al., Defendants. 


City AND County oF New YORK, 383: ’ 


. 


Arthur S. Luria, being duly sworn, says that he is a clerk in the 
office of Raphael J. Moses, Jr., and over eighteen years of age; that 
on the 2d day of October, 1856, at the citv of New York, he served 
the annexed motion papers on Lucius McAdam, Esq., by delivering 
a copy of the affidavit and notice, of which the annexed is a copy, 
to the person in charge of his office, at 18 Broadway, and having 
the same with him, the said Lucius McAdam being himself absent 
at the time, and that on the same day he served the said papers on 
Gratz Nathan, Esq., at 289 Greenwich street, by leaving a copy of 
said affidavit and a notice,-af which the annexed is a copy, in a con- 
spicuous place in his said offiee, to wit, on his desk, the said Gratz 
Nathan, Esq., being absent at the time, and that on the same day he 
served the said papers on William D. Whiting, Esq., at 261 Broad- 
way, by leaving a copy of said affidavit and a notice, of which the 
annexed is a copy, in a conspicuous place in his said office, to wit, 
on his desk, the said William D. Whiting being himself abseut at 
the time. 


ARTHUR S. LURIA. 
Sworn to before tne the 2d day of October, 1886. 


JOSH. 8S. MICHAEL, 
lolary Public, New York County. 


79 CITY OF —} 
County of Kings. 


Raphael J. Moses, Jr., being duly sworn, savs: I am counsel for 
a and, as such counsel, attended at supreme court chambers, 
rooklyn, on the 7th day of October, 1886, from 10.30 a. in. to 11 
a. m., and that the within case — called twice, and noone appeared 
except a representative from the office of Jobn E. Parsons, Esq., 
and, at request — said representative, this motion was adjourned to 
the day Oct. 11th, 1886, at 10.30 a. m., and that deponent again 
attended supreme court oa Oct. 11th, before Hon. Calvin E. Pratt, 
and waited until 11 a. m., and had said case called, and that Jolin ’ 
E. Parsons then made default. 


RAPHAEL J. MOSES, Jr. 


Sworn to before me this 11th day of October, 1886. 
ROB’T MERCHANT, 
Clerk of Court. 


ROBERT F. STOCKTON, RECEIVER, &c. 45 


Service of a copy of the within affidavit and notice is hereby ad- 
mitted. 

Sept. 29th. 

JOHN E. PARSONS, 

D. O'BRIEN, 

Attorneys General. 

Oct. 2d, 1886. 

C. C. HIGGINS. 


Adjourned to Oct. 11th, at 10.30 a. m., at request.of John E. Par- 
sons, no one else appearing. 


76 Agreement. 


Hope Mutual Life Insurance Company of New York and the New 
Jersey Mutual Life Insurance Company. 


This agreement, made this day, hereinafter stated, by and between 
the Hope Mutual Life Insurance Company of New York, of the first 
part, and the New Jersey Mutual Life Insurance Company of New 
Jersey, of the second part, witnesseth : 

That the said parties, in consideration of the covenants and agree- 
ments hereinafter stated, do hereby mutually covenant and agree 
each with the other as follows, to wit: 


That, for and in consideration of one dollar in hand paid, the 
receipt whereof is hereby acknowledged, and for further valuable 
considerations hereinafter mentioned, the said Hope Mutual Life 
Insurance Company of New York, party of the first part, does 
hereby reinsure all policies in force issued by said New Jersey Mutual 
Life Insurance Company, party of thesecond part, with the assump- 
tion of all liability of non-forfeiture on same and on all policies 
issued by said company, party of the second part, not renewed, and 
also assumes all liability for dividends declared by said company, 
party of the second part, on policies in force at the date of this agree- 
ment, and also assume all other liability on said policies. 

The said company, party of the first part, also assumes all liability 
of the said company, party of the second part, for losses unpaid, 
contested, or otherwise, with all expenses incurred in settlement of 
same. 7 
Said company, party of the first part, also assume all liability of 
said company, party of the second part, under contracts with agents, 

and carry out agreements so made in good faith. 
77 Said company, party of the first part, assumes and agrees 

to pay all claims and indebtedness of the said company, party 
of the second part, for losses incurred and unpaid, as well as other 
liabilities, as shown by said New Jersey Mutual Life Insurance Com- 
pany, party of the second part. Said company, party of the first 
part, hereby agrees to continue the pay of officers and employees of 
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said company, party of the second part, to the thirty-first day of De- 
cember, A. D. 1872, inclusive, whose services shall be rendered to 
said party of the first part to perfect the transfer of the business of | 
the said party of the second part to said company, party of the first 
part, said party of the first part to assume the leases of the offices 
and pay any other liability as may be due by said company, party 
of the second part. 

Said company, party of the first part, also agree with said com- 
pany, party of the second part, to pay the stockholders of the said 
company, party of the second part, the amount of capital stock held 
by them to the amount of one hundred thousand dollars, which 
sum was actually subscribed for and paid into said company, party 
of the second part, aud will also pay said stockholders above men- 
tioned a bonus of fifty per cent. on said capital stock paid in to, say, 
the sum of fifty thousand dollars, which sums of one hundred thou- 
sand dollars and fifty thousand dollars to be paid said company or 
stockholders out of the bonds and mortgages now held by said com- 
pany, party of the second part, as may be agreed upon by both par- 
ties to this agreement. 

And the said party of the second part, in consideration of the fore- 
going covenants and agreements herein stated by said company, 
party of the first part, do hereby sell, transfer, assign, and make over 
to said party of the first part all the assets, claims, contracts, rein- 
surances of risks, and entire business of every nature now possessed, 

owned, and held by said company, party of the second part. 
78 In witness whereof we hereby affix our signatures this 
iwenty-eighth day of September, A. D. 1872. 
W. E. PLUMMER, 
Pres’t Hope Mutual Life Ins. Company. [SEAL. | 


Witness to the signature of W. E. Plummer, pres’t: 
J. EDWIN F. BOND. 


WM. M. FORCE, 
Pres't New Jersey Mutual Life Ins. Company. [SEAL.] 


Witness — the signature of Wm. M. Force, pres’t : 


CHAS. C. LATHROP. 
It is agreed that this contract takes effect October 1, 1872. 
[U. 5S. 5-c. rev. stamp, canceled. ] ’ 
Agreement. 


Hope Mutual Life Insurance Company of New York and New Jer- 
sey Mutual Life Insurance Company. 


This agreement, made this first day of October, 1872, between the 
Hope Mutual Life Insurance Company, party of the first part, and 


»«* 


ROBERT F. STOCKTON, RECEIVER, &€¢. 47 


the New Jersey Mutual Life Insurance Company, party of the second 
part, witnesseth : 

That said party of the first part, for a valuable consideration 
to them paid, having reinsured al! the policies issued by the said 
party of the second part and assumed all the debts and liabilities of 
every kind of the said party of the second part, the said party of the 
first part, in consideration of the premises and of one dollar to them 
in hand paid, the receipt of which is hereby acknowledged, have 
and by these presents do covenant and agree to and with the said 
party of the second part to save, defend, keep harmless, and in- 
demnify the said party of the second part from all and every suit 
and suits, claims,and demands whatsoever that may be made or had 
against them, of and from all costs, charges, and expenses they have 

or may be put to for or on account of any matter or thing 
79 connected with their business or any contract they may have 
heretofore made relating thereto. 

In witness whereof the said party of the first part have hereunto 
set their corporate seal and caused these presents to be signed by their 
president the day and year first above written. 

W. E. PLUMMER, 
Pres’t Hope Mutual Life Ins. Co. [SEAL] 


Signed, sealed, and delivered in the presence of— 


H. C. ATWOOD. 


Agreement. 


This agreement, made the thirty-first day of December, A. D. one 
thousand eight hundred and seventy-two, by and between the New 
Jersey Mutual Life Insurance Company of Newark, New Jersey, of 
the first part, and the Hope Mutual Life Insurance Company of New 
York City, State of New York, witnesseth : 

That the said parties,in consideration of the covenants and agree- 
ments hereinafter stated, do by these presents hereby mutually cov- 
enant and agree each with the other as follows, to wit: That, for 
and in consideration of one dollar in hand paid, the receipt whereof 
is hereby acknowledged, and for further valuable considerations 
hereinafter mentioned, the said New Jersey Mutual Life Insurance 
Company of Newark, New Jersey, party of the first part, does hereby 
reinsure all policies in force issued bv said Hope Mutual Life In- 
surance Company of New York, party of the second part, with the 
assumption of all liability of non-forfeiture on same and for guar- 
anteed and endorsed surrender or loan value on all polices issued 
by said Hope Mutual Life Insurance Company of New York, party 

of the second part, and on all policies issued by said com- 
80 pany, party of the second part, not reinsured, and also as- 
sumes all liability for dividends declared by said company, 
party of the second part, on all policies in force at the date of the 
agreement; and said New Jersey Mutual Life Insurance Company, 
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party of the first part, also assumes all liability of the said Hope 
Mutual Life Insurance Company, party of the second part, for all 
losses unpaid, contracted or otherwise, with all expenses incurred 
in the settlement of same; and said New Jersey Mutual Life Insur- 
ance Company, party of the first part, also assumes all liability of 
said Hope Mutual Life Insurance Company, party of the second 
part, for all contracts with agents and agreements so made in good 
faith. 

And said New Jersey Mutual Life Insurance Company, party of 
the first part, also assumes all liability the said Hope Mutual Life 
Insurance Company, party of the second part, incurred by virtue 
and condition of contract and agreement made by said Hope Mu- 
tual Insurance Company of New York, party of the second part, 
with the Craftsmen’s Life Assurance Company of New York, whereby 
the said Hope Mutual Life Insurance Company of New York, party 
of the second part, reinsured all policies in force issued by said 
Craftsmen’s Life Assurance Company,and assumed other liabilities, 
which are fully set forth in the agreement made between the said 
Hope Mutual Life Insurance Company of New York, party of the 
second part, and the said Craftsmen’s Life Assurance Company of 
New York, under date of May —, A. D. one thousand eight hun- 
dred and seventy-two; and the said New Jersey Mutual Life Insur- 
ance Company, party ef the first part, also assumes and agrees to 


pay all claims and indebtedness of the said Hope Mutual Life In- 


surance Company, party of the second part, for losses incurred and 
unpaid, as well as all other liability, and to save, defend, and keep 
harmless and indemnify the said Hope Mutual Life Insurance 
Company of New York, party of the second part, from all and 
every suit and suits that may be made_or had against them or 
and from all costs, charges, and expenses they have or may be 
put to for or on account of any matter or thing connected 

81 with their business or any contract they may have heretofore 
made relating thereto; and said New Jersey Mutual Life In- 
surance Company, party of the first part, hereby assumes the leases 
of offices and any other liability as may be due by said Hope Mu- 
tual Life Insurance Company of New York, party of the second 
part; and said Hope Mutual Life Insurance Company of New York, 
party of the second part, in consideration of the foregoing covenants 
and agreements herein stated by the said New Jersey Mutual Life 
Insurance Company, party of the first part, do hereby sell, transfer, 
assign, and make over to said party of the first part all the assets, 
claims, contracts, reinsurances of risks, and entire business of every 
name and nature now possessed, owned, and held by said company, 
arty of the second part; and the parties further agree that the 
dope Mutual Life Insurance Company of New York shall make and 
execute all such other and further transfers, assignments, and con- 
veyances as may be required by the New Jersey Mutual Life Insur- 
ance Company for the purpose of transferring any and all of the 
property or assets of the Hope Mutual Life Insurance Company of 
New York to the said New Jersey Mutual Life Insurance Company. 


ia. 


ROBERT F. STOCKTON, RECEIVER, &C. 49 


In witness whereof we hereby affix our signatures the day and 


date hereinbefore mentioned. 


[Seal of N. J. M. L. Ins. Co.] 
W. E. PLUMMER, 
Pres't New Jersey Mut. Ins. Co. 


Witness to signature of W. E. Plummer— 
EK. L. MERRIAM. 
JNO. J. ANDERSON, 
Sec’y of New Jersey Mut. Life Ins. Co. 


Witness to signature of Jno. J. Anderson— 
Ek. L. MERRIAM. 
[Seal of H. M. L. I. Co.) 
JOHN W. STOUT, Jr., 
Vice-Pres’'t Hope Mutual Life Ins. Co., N. Y. 


Witness to signature of John W. Stout, Jr.— 
E. L. MERRIAM. 
C. H. DEWEY, 
Sec’y Hope Mutual Life Ins. Co. of N. Y. 


Witness of signature of Chas. H. Dewey— 
KE. L. MERRIAM. 
82 “New York, April 9, 1878. 
At a meeting of the board of directors of the Hope Mutual 
Life Insurance Company of New York held this day, it was— 
Resolved, To close up the business of said company, and to that 
end the president and secretary are instructed to apply, on behalf of 
said company, to the superintendent of the insurance department of 
the State of New York for a publication of a notice of the intention 
of said company to close up its business, as provided by § 19 of chap. 
463 of the Laws of 1853 as amended by § 10 of chap. 263 of the Laws 
of 1859 of the State of New York. , 
JOHN J. ANDERSON, Secretary.” 


“ Notice.” 


“Srate or New York, INSURANCE DEPARTMENT, 
“ALBANY, April 11, 1873. 

“ Whereas the Hope Mutual Life Insurance Company of the City 
of New York desire to relinquish the business of life insurance and 
an application dated the 9th day of April, 1873, has been duly made 
for that purpose to the superintendent of the insurance department 
of said State by the said company under the oaths of William E. 
Plummer, the president, and Jolin J. Anderson, the secretary, of the 
suid company, as required by the 19th sec. of chap. 463 of the act 
entitled ‘An act to provide for the incorporation of life insurance 
companies and in relation to the agency of such companies,’ passed 
June 24, 1853, as amended by the first section of chap. 263 of the 
Laws of 1859: Now, therefore, notice is hereby given, in conformity 
with the provisions of the 19th section, that the said Hope Mutual 


7—289 


te i a 
SE Oe SE ee eee eM Le ee hee ct ee, oe TR Mee ee ee ee 


i OE BI Re Kot’ =” 


. a ro ny 
% : Rip es, i Si OE OO 
taped ae ne Bias chat SCARS 
pee my — ss 


~ 
seein. Ahab Si siateaienatye 
_ ie Sh i-aaarhetie & 


chee eet antes 


50 HENRY E. REYNOLDS ET AL. VS. 


Life Insurance Company of the City of New York intends to relin- 
quish and discontinue the business of insurance and desires to ob- 
tain a surrender and a redelivery to said company of the stocks and 
securities or a portion of them now on deposit with the said super- 
intendent for the security of the policy-holders of the said company. 
“ORLOW W. CHAPMAN, 
“ Superintendent.” 


83 Exuisit 1 ror RESPONDENT. 


At a special term of the supreme court, held at the court-house, in 
the city of New York, the 22d day of March, in the year 1886. 
Present: Hon. Charles H. Van Brunt, justice. 


Jacop VaNaATra and WILLIAM GEASA | 
against A oti ’ 
1 ' Action No. 1. 
Tue New Jersey Mutua Lire Insurance Com- | 
PANY. J 


WILLIAM GEASA 
against 
Tae New Jersey Mutuar Lire INsuRANCE Com- { 
pany, The National Capital Insurance Company | 
of Washington, D. C., Jacob Vanatta, &c., and | 
Others. J 


An order having been made in these actions on the first Monday 
of January, in the year 1886, referring the account of Joel Parker, 
as ancillary receiver in this State of the assets of the New Jersey 
Mutual Life Insurance Company, duly appointed as such in these 
actions, to the Honorable John T. Hoffman, as referee, to examine 
and to report thereon, and by the said order the said referee having 
been directed to ascertain and report what amount should be paid to 

the said Joe! Parker, as such ancillary receiver, for his fees 
84 and expenses and what compensation should be made to his 

counsel for services as such; and the said referee, by his re- 
port bearing date March 4, 1886, having reported that a reasonable 
charge for services rendered to the receiver by John E. Parsons, his- 
counsel, for which compensation had not been made, would be 
$0,100.86; that the counsel of the receiver had proposed to accept in 
full for such services $3,592.91, which amount the referee approved 
and reported should be paid to him; and by hissaid report the said 
referee having reported that there should be paid to the said re- 
ceiver his statutory commission upon the sum of $17,040.59, which 
had come into his hands; and the said referee having further re- 
ported that such commission was inadequate compensation for serv- 
ices of a special character which were rendered by the receiver, and 
that $1,500 in addition to his commission would, in the judgment 
of the referee, be moderate compensation for such services. 

And it further appearing that of the money which has come into 
the hands of the said Joel Parker, as such ancillary receiver, the 


~~ 
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total amount which remains consists of the sum of $11,733.10, by 
the receiver deposited in the New York Life Insurance and Trust 
Company, on April 8, 1880, with accumulations of interest thereon, 
increasing the amount to $13,872.09— 

On reading and filing the report of the said referee and the pa- 
pers thereto annexed, and on motion of John E. Parsons, of counsel 
for the said Joel Parker, as such ancillary receiver, it is hereby or- 
dered and directed that the said report of the said referee be, and 
the same hereby is, in all respects approved and confirmed, and that 
the account of the said Joel Parker, as such receiver, filed by him 
herein and submitted to the suid referee be, and the same hereby is, 
in all respects approved and passed. 

And it is further ordered and directed that from the said money 
deposited by the said receiver in the New York Life Insurance and 
Trust Company there be paid as follows : 

To John T. Hoffman, Esq., referee herein, for his fees upon the 

reference to him, $256.25. 
So To Joel Parker, as such receiver, a commission of five per 
cent. on the said sum of $17,040.59, being the sum of $852; 
and in addition thereto the sum of $1,500 as compensation to the 
said receiver for services of a special character which were rendered 
by him. 

To John E. Parsons, counsel for the said receiver, $3,592.91. 

And it is further ordered and directed that the resides of the said 
money in the hands of the said receiver, and so deposited by him 
in the New York Life Insurance and Trust Company, be paid to the 
receiver of the New Jersey Mutual Life Insurance Company ap- 
pointed by the chancellor of New Jersey, to be disposed of by him 
according to the cirection of the chancellor of that State. 

And it is further ordered and directed that the New York Life 
Insurance and Trust Company may, upon the surrender to it of the 
certificate of deposit given by it to the said Joel Parker for the 
money on deposit with it, make either, any, or all of the payments 
herein directed to be made, or that the said Joel Parker, as such re- 
ceiver, may withdraw the said money from the said New York Life 
Insurance and Trust Company and. make either, any, or all of such 
payments himself. 

And it is further ordered and directed that upon compliance with 
this order the said Joel Parker, as such ancillary receiver, be dis- 
charged from all liability, and that the bonds given by him upon 
his appointment as such be, and the same here by are, discharged. 


A copy. 
[SEAL. ] JAMES A. FLACK, Clerk. 


It is agreed between counsel that the following appears in the 
report of “Joel Parker, receiver, made by him May "24, 1880: 
“On the 7th day of March, A. D. 1877, I was appointed 
86 receiver in the State of New York and gave bond in that 
State. A number of suits have been pending there, some of 
which have not yet been concluded.” 
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“Subsequently I was appointed receiver in the State of New York, 
and gave bond there in a large sum.” 


“Memorandum of N. J. Mutual Life Insurance Company; suits 
pending in New York. 


“Jacob Vanatta and William Geasa against The New Jersey Life 
Insurance Company. Suit commenced February 26, 1877. 

“This is the suit in which Joel Parker was appointed receiver in 
New York. ‘That was the object of the suit.” 

* * * * * * * 

“Henry E. Reynolds and the executor of Moses C. Reynolds and 
several policy-holders and stockholders of the Hope Mutual Life 
Insurance Company against John F. Smyth, as superintendent of 
insurance.department of New York; the Hope Mutual, Joel Parker, 
as receiver, and the New Jersey Mutual. Suit commenced February 
19, 1879. 

“This suit is brought to distribute the assets of ‘the Hope Mutual 
Life Insurance Company and to determine the rights of all the 
parties to the assets. 

“The case came on for trial and was then referred for trial to 
William McDermott, under an order which permits the insurance 
department to carry along with it, before the referee, a proceeding 
for the distribution of the funds deposited by said company with it. 
It is similar in some respects to the Underhill suit.” 


87 In Chancery of New Jersey. 
Between— 


THe Atr’y GENERAL, Informant, 
and 
Tae New Jersey Mutvar Lire Ins. Co., Respondent. 


On the appeal of Henry E. Reynolds e al. from decision of receiver 
rejecting their claim. 


for appellants, A. Q. Keasbey & Sons and Mr. R. J. Moses, Jr., of 
New York; for the receiver, Mr. F. W. Stevens. 


Mem. of Adv. Master. 


Assuming, as I think we are bound to do, that the views set forth 
in Munday vs. Vail,5 Vroom, 418, as to the necessity of proper alle- 
gations in the pleadings to justify judicial action are applicable to 
this case, and accepting the proposition of Mr. Moses in his argu- 
ment for the appellants that we may take the 2nd, 15th, 16th, 17th, 
18th, and 20th paragraphs of the complaint in the New York suit 
as constituting its material part for the present purpose, I am unable 
to find therein such allegations as would put the receiver of the 

N. J. Mutual on his defence in respect to the whole account 
88 and controversy between that company and the Hope Life 
Insurance Co., or any allegations referring at all to it, nor 


sife 


in 
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does the receiver’s answer make such: an issue or appear to contem- 
plate it. 

The whole scope of that suit was to ascertain who were entitled to 
the fund in charge of N. Y. insurance department and to distribute 
it. When it was found on the issues made that the N. J. Mutual 
Co. was not entitled to it, because their agreement with the Hope 
Co. was unavailing against the Hope Co.’s creditors and the N. J. 
Co. stood bound by all the rights of those creditors against that 
fund, end when that fund was accordingly distributed among those 
creditors, the object of the suit, as defined by the pleadings, was ac- 
complished. 

I find no such consent to any further proceedings as would show 
an intention to be bound by them; nor, if there had been, does it 
seem that such consent would have been effectual in such a matter 
or permitted to control this court in its duty of collecting and dis- 
tributing the assets of the New Jersey Co. according to law. 

But it also appears that the receiver, who was a party to the suit 
and answered, went out of office before the judgment now set up was 
obtained. It seems clear that a judgment obtained in the absence 
of any one representing the fund cannot bind its administration 
here; nor can it be admitted that the presence of the New Jersey 
Co. in that proceeding would have the effect to make it conclusive 
here after this court has declared that company insolvent and un- 
dertaken to administer its affairs by a receiver, whatever force such 
proceeding might have in respect to assets found in New York. 

In my opinion the claim as presented on the N. Y. judgment 
ought not to be allowed and the present appeal should be dis- 
missed. 

June 10, 1887 

W. B. WILLIAMS, Adv. Master. 


89 In Chancery of New Jersey. 
Between— 


THe ATTORNEY GENERAL OF New Jersey, I[n- ) 
formant, 
and » On Information. 
Tak New Jersey Motvat Lire INsuRgANCE | 
ComMPANY, Respondents. J 


Henry E. Reynolds, Georgianna L. Reynolds, Henry B. Wilbur, 
Harry A. Wilbur, Robert T. O'Reilly, Elizabeth M. O. Reilly, 
Margaret B. Detmar, Elizabeth S. Sprague, and John R. Traver 
having presented to Robert F. Stockton, the receiver appointed in 
the above cause, a claim on behalf of the Hope Mutual Life Insur- 
ance Company against the New Jersey Mutual Life Insurance Com- 
pany and Joel Parker, as receiver of said company, for the sum of 
one million ten thousand four hundred and ninety-six dollars and 
twenty-nine cents, purporting to be a claim arising out of a final 
judgment rendered by the supreme court of the State of New York 
in favor of said claimants against the said The New Jersey Life In- 
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surance Company and said Joel Parker, as such receiver, for the 
benefit of said Hope Mutual Life Insurance Company ; 

And the said Robert F. Stockton, as such receiver, having re- 
jected said claim, and an appeal from his determination having been 
taken to this court, and the pleadings and proofs taken in said ap- 
peal having been read,and the arguments of Edward Q. Keasbey 
and Raphael J. Moses, on behalf of said claimants, and of Frederick 
W. Stevens, on behalf of said receiver, having been heard and con- 
sidered, and the court being of opinion that said claim was properly 

disallowed by said Robert F. Stockton, the receiver aforesaid— 
90 It is, on this seventeenth day of June, in the year 1887, on 

notion of F. W. Stevens, ordered, adjudged, and decreed that 
said appeal so taken from said determination be dismissed with 
costs. 


ALEX. T. McGILL, @. 
Respectfully advised. 
WASHINGTON B. WILLIAMS, 
Advisory Master. 
9] New Jersey Court of Errors and Appeals. 


Between— 


Henry E. Reynowps and al., Appellants, 

and 

Rosert F. Srocxton, Receiver of the New Jersey Mutual Life { 
Insurance Company, Respondent. 


To the honorable the court of errors and appeals in the last resort 
in all causes: 

The humble petition of Henry E. Reynolds, Georgianna L. Rey- 
nolds, Hervey B. Wilbur, Harry A. Wilbur, Robert T. O'Reilly, 
Elizabeth H. O’Reilly, Margaret B. Detmar, Elizabeth 8. Sprague, 
and John P. Traver, the appellants in the above-stated cause, re- 
spectfully shows that your petitioners find themselves aggrieved by 
an order made in the court of chancery of New Jersey by his honor 
Alex. T. McGill, Jr., chancellor of New Jersey, bearing date the sev- 
enteenth day of June inst., wherein your petitioners were petition- 
ers and Robert F. Stockton, receiver of the New Jersey Mutual Life 
insurance Company, was respondent, in this respect, to wit, that the 
said order adjudges that your petitioners’ petition be dismissed with 
costs. 

And your petitioners humbly appeal from the said order on the 
ground that the same is erroneous, for that it should have been or- 
dered that the said petition should be granted. Your petitioners 
therefore pray that said order of the chancellor may be reversed, 

set uside, and for nothing holden, and that your petitioners 
92 may have such other relief in the premises as to this honorable 
court shall seem meet. 
A. Q. KEASBEY. & SONS, Solicitors. 
EDW. Q. KEASBY, Of Counsel, 


a 
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In Chancery of New Jersey. 


Between— 
THE ATTORNEY GENERAL OF New. Jersey, In- 
formant, On Information. 
and > Notice of Ap- 


THe New Jersey Murtvat Lire Insurance| peal. 
Company et al., Respondents. 


The petitioners, Henry E. Reynolds, Georgianna L. Reynolds, 
Hervey b. Wilbur, Harry A. Wilbur, Robert-T. O’Reilly, Elizabeth 
H. O’Reilly, Margaret B. Detmar, Elizabeth 8S. Sprague, and John 
P. Traver, hereby appeal from an order made on the seventeenth 
day of June, eighteen hundred and eighty-seven, in this court in 
the above-stated cause, adjudging that the petitioners’ petition be 


dismissed with costs, and from the whole and every part thereof to. 


the court of errors and appeals in the last resort in all causes. 
A. Q. KEASBEY & SONS, Solicitors. 
Dated June 18, 1887. 
[ conceive there is good cause for appeal in the above-stuated cause. 


EWD. Q. KEASBEY, 


Of Counsel with Petitioners. 


93 Court of Errors and Appeals of N. J. June Term, 1887. 


Between— 


Henry E. Reynovwps eé al. 
and 
Rosert F. Stockton, Receiver of the New Jersey Mutual 
Life Insurance Company. 


Appeal. 


Syllabus. 


1. A decree in New York which adjudicates a matter not pre- 
sented by the pleadings nor within the issue can have no higher 
effect than a judgment rendered in our own courts under like con- 
ditions. Under the authority of Munday vs. Vail, 5 Vr., 413, it 
must be treated as a nullity. 

2. A receiver of an insolvent. corporation appointed in this State 
to administer. the assets here has no power to transfer to a foreign 
jurisdiction any question touching the distribution of such assets. 
He cannot deprive the court which appointed him of its authority 
over him and over the fund which he holds as its officer. 

3. A judgment obtained in New York in the absence of any one 
representing the assets cannot bind their administration here, what- 
ever force it might have with respect to assets which may be found 


there. 
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94 Court of Errors and Appeals of N. J. June Term, 1887. 
Between— 


Henry E. Reynowps and Others, Appellants, 
and 
Ropert F. Srocxton, Receiver of the New Jersey 
Mutual Life Insurance Company, Respondent. 


~On Appeal. 


Argued at June term, 1887. 
R. J. Moses, Jr., Esq., for app'l’ts. 
F. W. Stevens, Esq., for respondent. 


The opinion of the court was delivered by VAN SycKEL, J.: 


The appeliants in this proceeding commenced an action in Feb- 
ruary, 1879, in the supreme court of New York against the Hope 
Life Insurance Company, John F. Smyth, then superintendent of 
the insurance department of New York; Joel Parker, receiver, and 
the New Jersey Mutual Life Insurance Company. Joel Parker was 
then acting receiver of the last-mentioned company under appoint- 
ment of the court of chancery of New Jersey, and also ancillary 
receiver under appointment by the supreme court of New York. It 
is admitted that the Hope Company was not brought into court by 
process of summons or otherwise, and that no appearance to said 

suit was put in by said company. 
95 The range and object of that suit as presented by the plead- 

ings was to determine who was entitled to the fund deposited 
with the New York superintendent of insurance by the Hope Com- 
pany. ‘The New Jersey Company claimed it under its agreement to 
reinsure the Hope Company. Joel Parker, as receiver, and the New 
Jersey Company filed an answer, in which that is the only issue 
made. 

No amendment was subsequently made to the pleadings and no 
further answer filed by said receiver or said company. 

The case was referred, and on the 7th of March, 1885, a decree 
was made adjudging the relative interests of the parties in the de- 
posit funds. 

Before the decree was entered in New York Joel Parker was suc- 
ceeded by Robert F. Stockton as receiver in New Jersey, but he con- 
tinued to be ancillary receiver in New York until 1886, when he was 
discharged there by an order of the supreme court and directed to 
turn over the assets in his hands to the New Jersey receiver. 

On the 11th of Oetober, 1886, after the discharge of the receiver 
in New York, a further proceeding was taken in the aforesaid suit in 
New York without in anywise amending the pleadings and without 
further answer or appearance on the part of Parker, receiver, or the 
New Jersey Company, in which it was adjudged that the plaintiffs 
in said proceeding recover of Joel Parker, as receiver of the New 
Jersey Mutual Life Insurance Company, the sum of one million and 
ten thousand four hundred and ninety-six dollars and twenty-nine 
cents. 

This claim was presented to Rebert F. Stockton, receiver of the 
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New Jersey Company, and by him rejected on the ground that the 
New York adjudication did not constitute legal proof of the 
96 alleged indebtedness. On appeal to the court of chancery the 
action of the receiver was sustained and the appellants dis- 
missed without relief. 
- The question presented by the appeal to this court is whether to 
the decree of the New York court the conclusive force and effect of 
a judgment must be accorded. That question is distinetly presented 
in Munday vs. Vail,5 Vr., 418, where it is held by the supreme court 
of this State that a decree which is entirely aside of the issue raised 
in the record is invalid and will be treated as a nullity, even in a 
collateral proceeding. A decree or judgment which is not appro- 
priate to any part of the matter in controversy before the court can 
have no force. The matter in controversy is that exclusively which 
is presented by the pleadings and the issue framed thereby. 

The object of the New York suit was fully accomplished, so far as 
the pleadings disclosed its purpose, when the New York fund was 
disposed of. There was an entire absence of such specific allega- 
tions in the complaint as were necessary to put the receiver of the 
New Jersey Company on his defence in respect to the state of the ac- 
count between that company and the Hope Company. 

The decree in New York, having adjudicated a matter not pre- 
sented by the pleadings nor within the issue, can have no higher 
effect than a judgment rendered in our own courts under like con- 
ditions. Under the authority of Munday vs. Vail it must be treated 
as a nullity. 

A further infirmity in the appellants’ position is the fact that the 
New Jersey court had the exclusive right to administer and dispose 

of the assets which the receiver held in this State. The re- 
97 ceiver had no power to transfer to a foreign jurisdiction any 

question touching the appropriation and distribution of such 
assets. He could not thus deprive the court which appointed him 
of its authority over him and over the fund which he held as its 
officer. If he could change the forum to New York he would have 
been without restraint — if he had selected the courts of Mexico or 
Chinai The issue made by the answer of Receiver Parker to the 
complaint in New York clearly restricts the inquiry in that case to 
the disposition of the New York fund. Over that subject the juris- 
diction of the foreign court is not challenged. It appears also that 
Parker was discharged as ancillary receiver in New York, and also 
was discharged as receiver in New Jersey before the Judgment now 
set up was obtained. 

A judgment obtained in the absence of any one representing the 
assets cannot bind their administration here, whatever force it might 
have with respect to assets which may be found in New York. 

In my opinion the decree below should be affirmed with costs. 


98 State oF New Jersey, DEPARTMENT OF STATE. 
I, Henry C. Kelsey, secretary of state of the State of New 
Jersey and ez officio clerk of the court of errors and appeals in the 
last resort in all causes, do hereby certify that the foregoing is a true 
8—289 
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copy of an opinion. in the above-stated case as the same is taken 
from and compared with the original now remaining on file in my 
office. 

In testimony whereof I have hereunto set my hand and 
[seaL.] affixed the official seal of said court this third day of Sep- 

tember, A. D. 1887. 
HENRY C. KELSEY, 
Secretary of State. 


99 New Jersey Court of Errors and Appeals. June Term, 1887. 


Between— 


Henry E. Reynowps ef als., Appellants, —) 
and 
Ropert F. Stockton, Receiver of the New >On Appeal. Decree. 
Jersey Mutual Life Insurance Company, | 
Respondent. 
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This cause having been brought to a hearing on an appeal from 
the court of chancery, at the June term of this court, anno Domini 
eighteen hundred and eighty-seven, and Raphael J. Moses, Esquire, 
of counsel with the appellants, and Frederic W. Stevens, Esquire, 
of counsel with the respondent, having been heard and the ques- 
tions brought up by said appeal having been duly considered, it 
is, on this twenty-second day of July, in the year of our Lord one 
thousand eight hundred and eighty-seven, ordered, adjudged, and 
decreed that the decree of the court of chancery made on the seven- 
teenth day of June, in the year of our Lord one thousand eight hun- 
dred and eiglity-seven, which is appealed from by the appellant, be, 
and the same is hereby, in all things affirmed with costs in this 
court and in the court of chancery to be paid by the appellant, and 
that the petition of appeal be dismissed; and it is further ordered 
that the record be remitted to the court of ehancery to proceed 
further thereon according to law and the practice of said court. 

On motion of Frederic W. Stevens, solicitor and of counse! with 
respondent. 
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I, Henry C. Kelsey, secretary of state of the State of New Jersey 
and ex officio clerk of the court of appeals in the last resort 
[t.s.] in all causes, &c.,do hereby certify the foregoing to be a true 
copy of a decree made in the above-stated cause, as the same 
is taken from and compared with the minutes of said court. 
In witness whereof | have hereunto set my hand and affixed my 
official seal this fifteenth day of September, A. D. 1887. 
HENRY ©. KELSEY. 
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101 It is hereby stipulated and agreed that the foregoing is a 
true transcript of the record and proceedings in the matter of 
Henry E. Reynolds and others against the receiver of the New Jer- 
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sey Mutual Life Insurance Company, in the court of chancery, in- 
cluding the proceedings in the court of errors and appeals affirming 
the decree in chancery. 
A. Q. KEASBEY & SONS, 
Att’ys of PU?fsin Error. 
FREDERIC W. STEVENS, 
Att'y of Def’t in Error. 


102 Srare or New JERSEY, ss: 


I, Allen McDermott, clerk of the court of chancery of the State of 
New Jersey, do hereby certify the foregoing to be a true transcript 
of the record and proceedings in the said entitled cause, as the same 
remain of record and on file in my office at Trenton, including the 
remittitur from the court of errors and appeals in the last resort and 
the proceedings thereon in the said court of chancery. 

' | In testimony whereof I have hereunto set 
Seal of the Court of . = ay 
' ' my hand and affixed the official seal of said 
Chancery, State of : “4 : 
: . court this eleventh day of October, A. D. 
New Jersey. saan 
: 1587. 
ALLAN McDERMOTT, CVE. 


103 To the honorable the justices of the Supreme Court of the 
United States : 

The petition of Henry E. Reynolds, Georgianna L. Reynolds, 
Henry B. Wilbur, Harry A. Wilbur, Margaret T. O'Reilly, Elizabeth 
M. O’Reilly, Margaret B. Detmar, Elizabeth 5. Sprague, and John R. 
Traver respectfully shows— 

That manifest error hath happened, to the great damage of your 
petitioners, in the record and proceedings and also in the rendition 
of a decree in a suit between your petitioners, appellants, and Robert 
F. Stockton, receiver of the New Jersey Mutual Life Insurance Com- 
pany, respondent, in the court of chancery of New Jersey, made on 
the seventeenth day of June, eighteen hundred and eighty-seven, 
from which decree an appeal was taken to the court of errors and 
appeals in the last resort in all causes in the State of New Jersey, 
and which was on said appeal affirmed by said court of errors and 

appeals, and the record and proceedings in said suit were 
104 thereupon, on the fifteenth of September, eighteen hundred 

and eighty-seven, remitted to the said court of chancery, where 
the same now remain. 

And your petitioners say that, having recovered a judgment in 
the supreme court of the State of New York against the New Jersey 
Mutual Life Insurance Company and Joel Parker, as receiver thereof, 
in New York, for one million ten thousand four hundred aud ninety- 
six dollars and twenty-nine cents in favor of themselves and the 
other policy-holders and stockholders of the Hope Mutual Life In- 
surance Company, they presented to the said Robert F. Stockton, the 
receiver of the New Jersey Mutual Life Insurance Company, duly 
appointed by the chancellor of the State of New Jersey, in an in- 
formation proceeding by the attorney general of New Jersey against 
the said The New Jersey Mutual Life Insurance Company, an in- 
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solvent corporation, their claim for the allowance out of the funds 
of the said insolvent corporation in the hands of the said receiver 
their proper proportion of the assets of the said insolvent corpora- 
tion in the hands of the said receiver and about seventy-nine hun- 
dred dollars of the assets of the said insolvent corporation re- 

covered from the State of New York by the said New Jersey 
105 receiver, and also fifteen hundred and forty dollars, interest 

on a mortgage belonging to the Hope Mutual Life Insurance 
Company, paid by the insurance department of New York to the 
said New Jersey receiver by mistake. 

And thereupon the said receiver refused to allow said claim and 
your petitioners appealed from said determination of the receiver to 
the court of chancery of New Jersey, by petition, to which petition 
the said receiver filed an answer claiming, among other things, 
that the said judgment was of no validity against him as such re- 
ceiver, and that the receiver in New York had no power to bind 
him by any acts done in the foreign jurisdiction of the State of New 
York, and that he, the said receiver, had never authorized or con- 
sented to the adjudication of the question of the indebtedness of the 
New Jersey Mutual Life Insurance Company to the Hope Mutual 
Life Insurance Company by any tribunals other than those consti- 
tuted by the laws of New Jersey, and that he and the New Jersey 
Mutual Life Insurance Company still possess the right to litigate 

de novo the subject-matter of the said New York judgment. 
106 And thereupon, upon the said petition and answer and the 

proofs taken, the court of chaneery of New Jersey refused to 
allow the said claiin and dismissed the said petition, from which 
decree of dismissal your petitioners appealed to the New Jersey court 
of errors and appeals, which court affirmed the said decree of the 
chancellor and ordered that said appeal be dismissed, and remitted 
the record of said suit to the said court of chancery, by reason of 
which affirmance and remittitur the said decree entered in the court 
of chancery became the final decree in said suit, affirmed by the 
highest court of the said State in which a decision could be had 
therein; ali which appears in the record and proceedings in 
said suit. 

And your petitioners show that in the said suit or proceeding 
your petitioners claimed that the said judgment recovered by them 
in the supreme court of the State of New York against The New 
Jersey Mutual Life Insurance Company and its receiver appointed 
under the laws of New York, upon due service, appearance, and an- 

swer of the said company and its receiver, was conclusive as 
107 against the said company and its receiver in New Jersey, and 

that the subject-inatter thereof could not be litigated de novo 
by the said receiver in New Jersey, and that under the provisions 
of the first section of the fourth article of the Constitution full faith 
and credit should have been given in the State of New Jersey to 
the said a of the supreme court of the State of New York. 

That the said claim of your petitioners was disputed by the said 
receiver, and the decisions of the said court of chancery and the 
said court of errors and appeals, respectively, were against the said 
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title, right, and privilege specially set up and claimed by your peti- 
tioners under the Constitution of the United States. 

Wherefore they pray for the allowance of a writ of error and such 
other process as may cause the same to be corrected by the Supreme 
Court of the United States. 

A. Q. KEASBEY & SONS, 
Attorneys of said Petitioners. 


The writ of error hereinbefore prayed for is allowed this 27th 
September, 1887. 
JOSEPH P. BRADLEY, 


Associate Justice of the Supreme Court U. 8. 


108 [ Endorsed :] Supreme Court of the United States. Henry 

E. Reynolds and others, plaintiffs in error, vs. Robert F. 
Stockton, receiver of the N. J. Mutual Life Ins. Co., defendant in 
error. Petition for writ of error. A. Q. Keasbey & Sons, att’ys 
for pl’ffs in error. 


109 Uwnirep STates OF AMERICA, 88: 


To Robert F. Stockton, receiver of the New Jersey Mutual Life In- 
surance Company, Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington 
on the second Monday in October next, pursuant to a writ of error 
filed in the office of the clerk of the court of chancery of New Jersey, 
wherein Henry E. Reynolds, Georgianna L. Reynolds, Henry B. 
Wilbur, Harry A. Wilbur, Margaret T. O'Reilly, Elizabeth M. 
O’Reilly, Margaret B. Detmar, Elizabeth 5S. Sprague, and John R. 
Traver are plaintiffs and you are defendant in error, to show cause, 
if any there be, why the decree in the said writ of error mentioned 
should not be corrected and speedy justice should not be done tothe 
parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of Su- 
preme Court of the United States, this 27th day of September, in 
the year of our Lord one thousand eight hundred and eighty-seven. 


JOSEPH P. BRADLEY. 
Asso. Justice Sup. C’t U. 8. 


1093 Due & legal service of this citation is hereby acknowledged. 
Fr. W. STEVENS, 
Sol. of Def’t in Error. 
110 [Endorsed :] Supreme Court of the United States. Henry 


E. Reynolds and others, plaintiffs in error, vs. Robert F. Stock- 
ton, receiver of the N. J. Mutual Life Ins. Co., defendant in error. 


Citation on writ of error to the court of chancery of New Jersey. 


A. Q. Keasbey & Sons, att’ys of pl'ffs in error. 
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111 Unitrep STATES OF AMERICA, 88: 


The President of the United States to the honorable the court of 
chancery of the State of New Jersey, Greeting : 


Because in the record and proceedings and also in the rendering 
of a decree in a suit before you or some of you, entered on the seven- 
teenth day of June, eighteen hundred and eighty-seven, and after- 
wards affirmed by the court of errors and appeals in the last resort 
in all canses in the said State, being the highest court of law or 
equity of the said State in which a decision could be had in the 
said suit between Henry E. Reynolds, Georgianna L. Reynolds, 
Henry B. Wilbur, Harry A. Wilbur, Margaret T. O’Reilly, Eliza- 
beth M. O’Reilly, Margaret B. Detmar, Elizabeth S. Sprague, and 
John R. Traver, plaintiffs in error, and Robert F. Stockton, receiver 
of the New Jersey Mutual Life Insurance Company, wherein was 

drawn in question the construction of the first section of the 

112 fourth article of the Constitution of the United States and the 
decision was against the title, right, and privilege specially 

set up and claimed under such clause of the Constitution, a manifest 
error hath happened to the great damage of the said Henry E. 
Reynolds, Georgianna L. Reynolds, Henry B. Wilbur, Harry A. 
Wilbur, Margaret T. O’Reilly, Elizabeth M. O’Reilly, Margaret B. 
Detmar, Elizabeth S. Sprague, and John R. Traver, as by their com- 
»laint appears, we, being willing that the error, if any there be, should 
e corrected in due manner and that full and speedy justice should 
be done to the parties aforesaid in this behalf, do command you, if 
judgment be therein given, that then, under your seal, you do, dis- 
tinctly and openly, send the record and proceedings in the suit 
aforesaid, with all things concerning them, and this writ, so that 
you may have the same at Washington on the second Monday of 
October next in the said Supreme Court, to be then and there held, 
that, the record of the proceedings aforesaid being inspected, the said 
Supreme Court may cause further to be done therein to correct that 
error what of right and according to the laws and customs of the 

United States should be done. 

113 Witness the Honorable Morrison R. Waite, Chief Justice 
The Seal of the U. 8. of the said Supreme Court, the 27th day 
Cirenit Court. Dist. of September, in the year of our Lord 
one thousand eight hundred and eighty- 

of New Jersey. S BM") 


seven. 
Ss. D. OLIPHANT, Clerk. 
114 [Endorsed :] Supreme Court of the United States. Henry 


E. Reynolds and others, plaintiffs in error, vs. Robert F. 
Stockton, receiver of the N. J. Mut. Life Ins. Co., defendant in error. 
Writ of error to court of chancery of New Jersey. Returnable Oc- 
tober term, 1887. A. Q. Keasbey & Suns, attorneys. Allocatur, 
Sep. 27, 1887. Joseph P. Bradley, asso. justice Sup. C’t U.S 
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115 Supreme Court of the United States. 


Henry E. Reynoips, Gzorciayna L. Reynonps, Henry B. ) 
Wilbur, Harry A. Wilbur, Margaret T. O'Reilly, Elizabeth M. 
Q’ Reilly, Margaret B. Detar, Elizabeth 8. tacit and Joho 
R. Traver, Plaintiffs in Error, \ 

vs. 

Ropert F. Stockton, Receiver of the New Jersey Mutual Life 

Insurance Company, Defendant in Error. | 


Know all men by these presents that we, Charles L. Borgmeyer 
and James L. Hays, both of the city of Newark, in the county of 
Essex and State of New Jersey, are held and firmly bound unto 
Robert F. Stockton, receiver of the New Jersey Mutual Life Insur- 
auce Company, in the sum of five hundred dollars, to be paid to 
the said Robert F. Stockton, receiver, his executors or administra- 
tors. to which payment, well and truly to be made, we bind our- 
selves and each of us, jointly and severally, and our and each of 
our heirs, executors, and administrators, firmly by these pres- 

ents. 
116 Sealed with our seals and dated the twenty-sixth day of 
September, one thousand eight hundred and eighty-seven. 

Whereas the above-named Henry E. Reynolds, Georgianna L. 
Reynolds, Henry B. Wilbur, Harry A. Wilbur, Margaret T. O'Reilly, 
Elizabeth M. O'Reilly, Margaret B. Detmar, Elizabeth S. Sprague, 
and John R. Traver have prosecuted a writ of error in the Supreme 
Court of the United States to reverse the decree rendered in the 
above-entitled suit by the court of chancery of New Jersey and af- 
firmed in the court of errors and appeals, in the last resort in all 
causes, by remittitur therefrom to the said court of chancery : 

Now, therefore, the condition of this obligation is such that if the 
above-named Henry E. Reynolds, Georgianna’L. Reynolds, Henry 
B. Wilbur, Harry A. Wilbur, Margaret T. O'Reilly, Elizabeth M. 
O'Reilly, Margaret B. Detmar, Elizabeth S. Sprague, and John R. 
Traver shall prosecute their said writ of error to effect and answer 
all costs if they shall fail to make good their plea, then this obliga- 
tion shall be void ; otherwise to remain in full force and virtue. 


CHARLES L. BORGMEYER. [. s. 
JAMES L. HAYS. [L. s 


Signed, sealed, and delivered, in the presence of— 
WM. LINN ALLEN. 


117. Uwnrrep Srates or AMERICA, | ~ 
District of New Jersey, | 


Charles L. Borgmeyer and James L. Hays, being duly sworn each 
for himself, deposes and says that he is worth the sum ‘of one thou- 
sand dollars over and above alli his just debts and liabilities. 


CHARLES L. BORGMEYER., 
JAMES L. HAYS. 
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Sworn to before me this 26th day of September, 1887. 
WM. LINN ALLEN, 
M. C. C. of N. J. 


The above bond approved this 27th day of September, 1887. 
JOSEPH P. BRADLEY, 
Asso. Justice Sup. C’t U. 8. 


118 [Endorsed :] Supreme Court of the United States. Henry 

E. Reynolds and others, plaintiffs in error, vs. Robert F. 
Stockton, receiver of the N. J. Mutual Life Ins. Co., defendants in 
error. Bond. On writ of error to the court of chancery of New 


Jersey. 
119 In Chancery of New Jersey. 


Between— 
Henry E. Reynoups and Others, Petitioners, ) 
| and | 
Ropert F. Stockton, Receiver of the New Jersey Mutual Life 
Insurance Company, Defendant. 


A final decree dismissing the petition in the above-stated cause 
having been made on the twenty-fifth day of October, 1887, as of 
the sixteenth day of September, 1887, in pursuance of the remittitur 
of the court of errors and appeals— 

It is ordered that the said decree be entered and filed nunc pro tune 
as of the said sixteenth day of September, 1887. 


ALEX. T. McGILL, Jr., (. 


Respectfully advised. 
A. V. VAN FLEET, V. C. 


120 [Endorsed:] In chancery of New Jersey. Between Henry 

E. Reynolds and others, petitioners, and Robert F. Stockton, 
receiver of the New Jersey Mutual Life Insurance Company. Order 
to enter and file decree nunc pro tune. A. Q. Keasbey & Sons, sol’rs 
for petitioners. Filed Oct. 25, 1887. 


121 In Chancery of New Jersey. 
Between— 
Henry E. Reynowps and Others, Petitioner 
and 


Ropert F. Stockton, Receiver of the New Jersey Mutual Life 
Insurance Company. 


The decree in this cause made ou the seventeenth day of June, 
eighteen hundred and eighty-seven, dismissing the appeal of the 
itioners, with costs, having been appealed from, and the remit- 
titur from the court of errors and appeals made on the twenty-second 
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day ef July, eighteen hundred and eighty-seven, having been filed 
in this court, whereby it was ordered, adjudged, and decreed that 
the said decree of this court be in all things affirmed, with costs, in 
the court of errors and appeals, and this court to be paid by the ap 
pellant, and that the petition of appeal be dismissed— 

It is on this sixteenth day of September, eighteen hundred and 
eighty-seven, in pursuance of the said remittitur, and in order to 
‘arry into effect the said order and decree of the court of errors and 
appeals, ordered, adjudged, and decreed that the said decree of that 
court, made on the seventeenth day of June, eighteen hundred and 
eighty-seven, be, and the same is hereby, reaffirmed, and that the 
said petition of the complainants be dismissed, and that said Robert 

F’. Stockton, receiver of the New Jersey Mutual Life Insurance 
122. Company, do recover his costs in the court of errors and ap- 
peals, and in this court to be taxed, and have execution 
therefor. 
ALEX. T. McGILL, JRr., C. 
Respectfully advised. 


A. V. VAN FLEET, V. C. 


123 [Endorsed :] In chancery of New Jersey. Between Henry 
E. Reynolds and others, petitioners, and Robert F. Stockton, 

receiver of the New Jersey Mutual Life Insurance Company. A. Q. 

Keasbey & Sons, sol’rs. Filed Oct. 25, 1887, us of Sept. 16, 1887. 


124 I, Allan McDermott, clerk of the court of chancery of the 

State of New Jersey, the same being a court of record, do 

hereby certify that the foregoing are true copies of the order to enter 

and file decree nunc pro tune, filed Oct. 25, 

Seal of the Court of 1887, and order tiled Oct. 25, 1887, as of 

Chancery, State of Sept. 16, 1887, reaffirming decree in a cause 

New Jersey. wherein Henry E. Reynolds and others are 

petitioners and Robert F. Stockton, receiver 

of the New Jersey Mutual Life Insurance Company, now on the files 
of my office. 

In testimony whereof I have hereto set my hand and affixed the 
seal of said court, at Trenton, this twenty-sixth day of October, A. D. 
eighteen hundred and eighty-seven. 

ALLAN McDERMOTYT, Clerk. 


I, Alexander T. McGill, Jr., chancellor of the State of New Jersey, 
do hereby certify that Allan McDermott, whose name is subscribed 
to the above certificate, was at the date thereof and now isthe clerk 
of the court of chancery of the State of New Jersey ; that said attes- 
tation is in due form; that the seal thereto annexed is the seal of 
said court, and that the signature of the said Allan McDermott is in 
his own proper handwriting. 

Witness my hand, at the city of Trenton, this twenty-sixth day of 
October, A. D. eighteen hundred and eighty-seven. 


ALEX. T. McGILL, Jr., C 
9—289 
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125 [Endorsed :] In chancery of New Jersey. Between Henry 
E. Reynolds, compl’t, and ‘Robert F. Stockton, receiver of N. 
J. M. L. I. Co., def’t. , solicitor. Filed —, 188-. 


Endorsed on cover: New Jersey court of chancery. No. 289. 
Henry E. Reynolds, Georgianna L. Reynolds, Henry B. Wilbur, 
Harry A. Wilbur, | Margaret T. O'Reilly, Elizabeth M. 0” Reilly, Mar- 
garet B. Detmar, Elizabeth S. Sprague, and John R. Traver, plain- 
tiffs in error, vs. Robert F. Stockton, receiver of ‘The New Jersey Mu- 
tual Life Insurance Company. Filed October 28, 1887. 
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Supreme Court of the anited States. 


HENRY FE. REYNOLDS and 
others, 
Plaintiffs in Error, 


VERSUS 
ROBERT I’, STOCKTON, Receiver 
of the New Jersey Mutual 


| a fe, 
Defendant in Error. 


Statement, 


The writ of error in this case (p. 62) brings up for 
review a decree of the Court of Chancery of New 
Jersey, entered on the 17th day of June, 1887, and 
afterwards affirmed by the Court of Errors and Ap- 
peals of New Jersey, wherein was drawn In ques- 
tion the construction of the first section of the fourth 
article of the Constitution of the United States, re- } 
quiring full faith and credit to be given to judgments mm 
of other States, and the decision was against the 
right, title and privilege specially set up and claimed 
under such clause of the Constitution by Henry 
EK. Reynolds and his associates, plaintiffs in error 
herein. 

On the eleventh day of October, 1886, at a Special 
Term of the Supreme Court in Kings County, in the 
State of New York (p. 41), judgment was rendered 
in favor of the plaintiffs in error herein against Joel 


Parker, as Receiver of the New Jersey Mutual Life 
Insurance Company, and against the New Jersey 
Mutual Life Insurance Company, for the sum of one 
million and ten thousand four hundred and ninety- 
six dollars and twenty-nine cents. 

The judgment was rendered in an action, the 
pleadings of which are contained on pages 15 to 28, 
in which an order of reference was entered January 
15, 1880 (p. 28). 

Referring to James W. Husted, Esq., to inquire 
into and report his findings upon all the issues of 
fact, and report his opinion upon all the questions of 
law raised by the pleadings, and which shall be 
raised by or upon any claim which shall be made be- 
fore him in pursuance of the other provisions of this 
order (p. 29, top). 

Page 36. An interlocutory judgment was entered 
herein in 1884, and by its terms embraces the pre- 
vious findings and directions (pp. 31 to 36). 

The fifth finding (p. 31) shows that on the 31st of 
December, 1872, the New Jersey Mutual Life In- 
surance Company illegally obtained possession of 
$530,075.94 assets of the Hope Mutual Life Insurance 
Company, and afterwards (finding, p. 32) received 
an additional $300,000. 

The third direction to the Referee (p. 34) is to state 
an account between the Hope and New Jersey 
Mutual, charging them with this $530,075.94, to- 
gether with the additional premiums received from 
policyholders retaining their Hope policies, and 
crediting the New Jersey Company with the amount 
of claim paid on such policies. 

Upon the coming in of the Referee’s report (Mr. 
Prentice, page 37) a decree was entered on the 7th 
day of March, 1875, distributing the funds then in 
the hands of the Superintendent of Insurance, and the 
8th clause (page 40), reserving liberty to apply for 
further directions on the foot of this decree, and 
**the question of the indebtedness of Joel Parker, as 


fas 


3 


Receiver of the New Jersey Mutual Life Insurance 
Company, and the former superintendent, * * * 
reported by Referee Samuel Prentice be reserved.” 

Under this provision in the decree of March, 1885, 
application for judgment against Joel Parker, as 
Receiver, and the New Jersey Mutual Lite Insur- 
ance Company, was made in October, 1886 (page 
41), and the judgment rendered as first set out 
herein. Application was made in Chancery, New 
Jersey (page 1), for leave to prove this claim 
against the Receiver of the New Jersey, so as 
to affect, first, the funds in his hands, proceeds 
of New Jersey assets; secondly, the sum of seventy- 
nine hundred dollars turned over from New York by 
him without notice as ancillary Receiver; and 
thirdly, a specific sum of fifteen hundred and forty 
dollars interest money in the hands of the Receiver 
on the Trenor mortgage, one of the securities depos- 
4S ited with the Superintendent of the Insurance in 
New York, the distribution of which was the pri- 
mary object of the suit in New York, and for which 
sum the Court in New specifically rendered judg- 
ment. As the time to present claims in New Jersey 
had expired the Chancellor first made an order re- 
quiring the Receiver to show cause why the time to 
present this claim should not be extended for ten 
days, and upon the return of this order (page 3) did 
extend the period for ten days from November 1, 
1886, and the claim was duly presented within the 
time, and on December 8, 1885, the claim was 
‘ rejected (page 4). Upon this an appeal was taken 
to the Chancellor as to all three funds hereinbefore 
specified. The matter then came on before Advisory 
Master W. B. Williams February 26, 13887. 

The answer of the Receiver (paragraph 2, page 5) 
admits the receipt of both the seventy-nine hundred 
dollars from New York assets and $1,540 interest on 
the ‘‘ Trust ” fund, but claims the same to have been 
made under an order of the New York Supreme 
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Court, but does not deny the allegations of the 
petition (page 1) that the order of the Supreme 
Court of New York transferring this fund, $7,900, 
was made without notice to the petitioners or 
knowledge on their part of such proceedings. 

The denial in the answer (paragraph 4, page 6) 
that the judgment of October, 1886, was obtained 
without notice to Mr. Parker, as Receiver, refers 
only to personal notice to Mr. Parker, as the Court 
will see top page 45, that Mr. John E. Parsons 
admits service of the motion for judgment on Sep- 
tember 29, 1886, and on his motion the hearing was 
adjourned to October 11th from October 7th (page 45), 
and in the interlocutory judgment on the 15th of 
January, 1880, we find the recital, ‘‘ Joel Parker as 
Receiver of the New Jersey Mutual Life Insurance 
Co., appearing by John E. Parsons, Esq.” 

Mr. Parker as Receiver of the New Jersey Mutual 
was the party to the decree entered on March 7, 
1885 (page 37). He took an appeal therefrom (page 
43), and this appeal was dismissed September 21, 
1885, and notice of entry served on the defendant 
September 24th. By the decree so appealed from (page 
40), the question of the indebtedness of Joel Parker 
as Receiver of the New Jersey Mutual Life Insur- 
ance Company was specially reserved. 

No appeal was taken by Mr. Parker as Receiver from 
the order requiring the Referee to state an account 
(page 34) between the New Jersey Company and the 
Hope Company. The Hope Company absolutely re- 
tired from business April 9, 1873 (page 12), under the 
provisions Chap.463, Laws of 1853,State of New York, 
and the amendment thereto by Section 10, Chap. 263, 
Laws of 1859, being Section 19, page 1502, of the Re- 
vised Statutes of New York. All of the assets of the 
Hope Company were transferred to the New Jersey 
Mutual under the agreements set out in pages 45 
and 47, except the deposit in Albany with Superin- 
tendent Smyth; and as the suit in New York is 
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brought by both policy and stockholders of the 
Hope, in behalf of themselves and all others simt- 
larly situated, against the New Jersey Mutual Life 
and its Receiver, and against John F. Smyth, Super- 
intendent Insurance Department, the Court had be- 
fore it every person on either side that had or could 
have had any interest in the assets turned over to 
the New Jersey Mutual Life in 1872, or in the de- 
posits made with the Superintendent of the Insur- 
ance Department. 

The error claimed to exist in the decision of the 
Court below is in holding that the New York Court, 
under the pleadings and proceedings in this action, 
after taking an account between the Hope and New 
Jersey Mutual Life, was limited in the use to be 
made of that account to the determination of the 
rights of the New Jersey Mutual Life in the hun- 
dred thousand dollars deposited at Albany, and 
could not render an affirmative judgment thereon 
against the defendant, the New Jersey Mutual. 

The contention of the plaintiff in error is that while 
the complaint is inartistically drawn, it distinctly 
alleges matters against the. New Jersey Mutual Life 
which, if judicially found to be be true, would 
establish a legal liability on the part of that company 
to account for the assets; and issue having been 
joined on these allegations and trial had, the Court 
could mould its judgment to conform to the facts 
established on the trial, and was not limited to the 
specific relief prayed for in the complaint. 
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POINTS. 
Point If. 


The allegations in the complaint tendered the 
issue of the new Jersey Mutual liability for the assets 
received by it in 1872. 


(A.) The first and second paragraphs in the com- 
plaint (page 14), distinguish between the two classes 
of plaintiffs joined therein, in paragraph I., *‘ all 
who are interested in the ‘Trust Fund’ hereinafter 
mentioned.” In paragraph II., ‘‘ all who are inter- 
ested in the assets of the said company or the ‘ Trust 
Fund ’ hereinafter mentioned.” 


(6.) Paragraphs 13 and 14, 15 and 16 describe 
two sets of assets, paragraphs 13 and 14 referring to 
the *‘ Trust Fund,” and paragraphs 15 and 16 to the 
fund transferred to the New Jersey Mutual; there 
is a distinct allegation in paragraph 15 of the making 
of the contract of December 31, 1872 (see page 47), 
and this is made a part of the complaint; that con- 
tract ‘‘ sells, transfers, assigns and makes over to 
the New Jersey Mutual all the assets, claims, con- 
tracts, reinsurances of risks, and entire business of 
every name and nature, now possessed, owned and 
held by Hope Company ” (see bottom of page 48), 
the sixteenth paragraph alleges (page 18): ** That 
the said contract is and at the date thereof was 
wholly null and void, but that if valid it conveyed 
and transferred to the defendant the New Jersey 
Mutual Life Insurance Company no interest what- 
ever in the funds and securities upon the deposits as 
aforesaid, nor in any of the assets or properly of the 
said company, except such as may remain after all 
the claims of policyholders in the said The Hope 
Mutual Life Insurance Company of New York are 
satisfied and discharged.” 
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(C.) Paragraphs 17 and 18 of the complaint con- 
tain allegations of the non-user of its franchise by 
the ** Hope ” since 1872, and that such non-user was 
pursuant to the contract made with the New 
Jersey Company. 


(D.) Paragraph 20 alleges that the Receiver and 
the New Jersey Company both claim an interest in 
the ** Trust Fund,” and pray, ‘‘ That the claims and 
interest of each of the said defendants whatever they 
are may be settled and adjudicated in this action.”’ 
| call particular attention to this twentieth paragraph 
as being the usual and common allegation in all 
cases where no personal claim is made, foreclosures 
of mortgages, &c. The courts in New Jersey have 
treated the pleadings as though it contained only 
this paragraph against the New Jersey Mutual and 
its Receiver, utterly ignoring paragraphs 15 and 16, 
i7 and 18 and the contract made part of paragraph 
15. : 


(2.) Paragraph 21 alleges the deficit in the ‘* Trust 
Fund” and the personal liability of the Superintend- 
ent of Insurance therefor, and this in paragraph 28 
is alleged to amount to fifty-three thousand dollars, 
and paragraphs 25, 26 and 27 allegations against the 
Superintendent, that he was trying to shield himself 
from this liability through ex parte proceedings un- 
authorized by law. 


(F.) The prayer of the complaint is fur (1) a per- 
sonal judgment against John F. Smyth, Superin- 
tendent; (2) the sale of the securities on hand and 
their distribution among the policyholders; (3) de- 
creeing the dissolution of the Hope Company, and the 
distribution among its policy and stock holders of 
any surplus of the ‘* Trust Fund;” (4) for such other, 
further or different order or relief in the premises as 
may be just and equitable. 
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Point tf, 


The answer of the defendant meets the allegations 
of the complaint (paragraphs 15 and 16) by way of 
confession and avoidance. 

In paragraph 5 of the answer, page 24, it admits 
the making of the contract, and in paragraphs 9 and 
10 the receipt of the assets of the company there- 
under, but seeks to avoid the effect by an allegation 
in paragraph 6, that the New Jersey Company had, 
in pursuance of the provisions of that contract, made 
payments in all to the amount of over two hundred 
and fifty thousand dollars. 

The fifth and sixth findings vy Judge Pratt, pages 
21 and 22, are that the New Jersey Company on De- 
‘cember 1, 1872, received under this contract $530,- 
075.94, and afterwards an additional sum of $300,000, 
making in all $850,075.94 received, and only $250,000 
paid out. 

Judge Pratt finds (bottom of page 31) this contract 
‘‘was effected without the knowledge or consent of 
all the stockholders or policy or other creditors of said 
company and never has been ratified by all those 
stockholders, policyholders or other creditors; that 
said agreement was effected by means of the purchase 
by parties interested in said New Jersey Company 
and those acting for them, of the majority of the 
capital stock of said Hope Company, and in the per- 
sonal interests of its officers and a majority of its 
directors who executed said contract, and was in fact 
seriously injurious to the stockholders, policyholders 
and other creditors of the said Hope Company. 

In the third paragraph, page 34 of directions for 
the future account, he ‘‘ ordered an account to be 
stated between the Hope Company and the New 
Jersey Company.” 


Point iff. 


This action, Cerberus like, presented three dis- 
tinct heads: 1. The claim against the fund on hand; 
2. The claim against John F. Smyth for deficiencies 
in that fund; 3. The claim against the New Jersey 
Life for conversion of assets under a void contract. 
The decree of March, 1885, disposed only of the first 
matter distributing the fund on hand, but expressly 
reserved the questions of indebtedness of both the 
Superintendent of Insurance and Mr. Parker as Re- 
ceiver of the New Jersey Mutual. 


Point IV. 


The Court had power, on issues contested before 
it as to which all parties in interest had been fully 
heard, to allow any judgment consistent with the 
case made by the complaint and embraced within 
the issue (Section 1207, Code of Civil Procedure of 
New York, set out at page 13 of the Record). 

On authority the judgment in this case was a 
conclusive adjudication of the liability of the New 
Jersey Mutual to the stockholders of the Hope. 


I.—The adverse case relied upon by Master Wil- 
liams, Munday ws. Vail, 5 Vroom, 418, and the only 
one quoted by the Court of Errors, page 57, in sup- 
port of its decision, is not applicable. The facts in 
that case were : Asa Munday had made a deed of trust 
to one Conger in favor of the plaintit! Hetty Mun- 
day, in a suit brought by Ephraim Munday, a cred1- 
tor, to have the deed declared fraudulent and void 
as against Ephraim Munday’s debt, .the Court 
not only declared it void as against Ephraim Mun- 
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day, but also as against Hetty Munday, and ordered 
the deed canceled. No proceedings were taken 
under this decree, the debt having been paid, but on 
another execution issued subsequently against Asa 
Munday, the premises were so]d at Sheriff’s sale, 
and the defendant Vail putin possession. The action 
tried was one of ejectment between Hetty Munday 
as plaintiff, claiming under the deed of trust, and 
Vail the purchaser at Sheriff’s sale, relying on the 
language in the decree of Ephraim Munday vs. Asa 
Monday and Hetty Munday (she being at the time 
of the rendering of such decree an infant, appearing 
by guardian ad litem). It is perfectly clear that there 
never was a suggestion in Ephraim Munday’s plead- 
ings, either: I. That Ephraim Munday was the 
owner of the fee of the property, as in this case plain- 
tiff John R. Traver alleges himself and his co-stock- 
holders to be. 2. That there was no allegation that 
the deed as between.Asa Munday and Hetty was 
void, obtained by fraud, and in violation of the rights 
of Ephraim Munday, irrespective of his claim asa 
judgment creditor. 3. There was no answer of 
Hetty Munday submitting to the Court the validity 
of the deed of trust between her and Asa Munday, 
and alleging that even if the Court should hold the 
deed valid she had in reliance thereon expended 
$250,000 and over in improvements upon the prop- 
erty, and asking to be allowed therefor if said deed 
should be held invalid. 4. There was no finding of 
the Court that the deed made by Asa Munday to 
Conger as trustee, was void as against the title in 
fee, in addition to the creditor’s claim, of Ephraim 
Munday. 5. There was no finding of the Court that 
the value of thefee of the property turned over was 
$530,064.94, and of the rents received therefrom 
$300,000, and ordering an account to be stated as to 
the sums expended for improvements. 6. The de- 
cree did not proceed to order a sale of the land or so 
much thereof as might be necessary to satisfy 
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Ephraim Munday’s claim as creditor, and expressly 
reserve for future consideration the questions arising 
out of the claim of liis title of owner in the fee. 7. 
Neither did Conger or Hetty Munday appeal, as did 
Joel Parker in this case, from the decree reserving 
this question of Ephraim Munday’s claim as owner 
in the fee. 8. Nor was the appeal to General Term 
dismissed and the one year given to appeal to the 
Court of Appeals allowed to pass without taking 
such an appeal. 9. There was no specific motion 
thereafter made by Ephraim Munday for judgment 
between him and Conger and Hetty Munday as to 
the validity of the title between her and Asa Mun- 
day, and her obligations for mesne rents and profits 
upon the state of the accounts taken under order of 
the Court at her request and allowing her all the 
sums she claimed to have paid out for improvements. 

These, I submit, are manifest and radical distinc- 
tions between the case of Munday wv. Vail and the 
case at bar. 

The decree in Munday v. Vail was clearly an 
inadvertence, a lack of precision in the draughts- 
man. Chief Justice Beasley says (page 421): 
‘“My respect for the Court and for counsel 
engaged in those proceedings lead me to the 
conviction that it was the result of  inad- 
vertence and the ground of this conviction is 
it deprived an infant defendant of an estate vested 
in her without an issue or a hearing with respects to 
her rights.” In the case at bar we have not an infant 
defendant, but an insurance company with a Re- 
ceiver, one of the Judges of the Court of Error of 
the State of New Jersey, and with such able counsel 
representing him in the State of New York as Mr. 
John EK. Parsons. Again, there is a distinct issue 
here presented by the allegations of Mr. Traver, 24d, 
15th and 16th paragraphs of complaint, and the 5th 
to the 10th paragraphs of the answer. There was a 
hearing actual through all the references and the 
proceedings up to September, 1885, there was notice 
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and full opportunity given to be heard in October, 
1886, but the defendant elected not to be heard and 
preferred to stand upon the position that after a ver- 
dict was rendered against him as Receiver, he could 
resign without notice to any party in that action, and 
thereby deprive the plaintiffs of any right to enter 
judgment against him. 

There is this further manifest distinction between 
the case of Munday v. Vail and the case at bar 
pointed out by Chief Justice Beasley (page 421). In 
that case the creditor had no standing to ask that 
the deed of trust should be annulled as between the 
trustee and cestuis que trust. In this case John 
Traver the plaintiff stockholder, sues in that capa- 
city, and makes allegations not only of the invalidity 
of the deed and his rights resulting therefrom, para- 
graphs 15 and 16, but also in paragraphs 17 and 18 
of the complaint alleges matters which entitle him 
and other stockholders to be subrogated to all the 
rights of the Hope Life, there is sufficient allegations 
for the purposes of sustaining this judgment of the 
refusal of the corporation to bring the suit in the 
allegation, paragraph 18, that the said insurance 
company ‘* Ever since, has and now does refuse and 
neglects to exercise its rights and franchises.”’ 


If.—The authorities cited in Munday v. Vail do 
not controvert this position. They are Coke upon 
Littleton, 352B, where, in explaining the rules of 
estoppel, he gives as the fourth limitation ‘‘a matter 
alleged that is neither traversable nor material 
shall not estop.” This has no application here, as the 
invalidity of the contract between the Hope and 
New Jersey is distinctly alleged; the same remark 
applies to the next citation, Baron Comyn in note in 
the Duchess of Kingston’s case, 2 Smith’s Lead. 
Cases, 535. Judgments “ are conclusive” as to nothing 
which might not have been in question or was not 
material. ‘‘ The instances given on such matters are 
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Attorney-General v. King, 5 Price, 195, as to the par- 
ticular day in an indictment, and Skipworth v. Greene, 
| Strange, 610, where the tenant was held not to be 
estopped by the description of the nature of the 
land in the least. The case of Outram v. More- 
wood, 3 East, 316, contains an elaborate discussion 
of the extent of the doctrine of estoppel by record 
(pages 356-358), the question decided is whether an 
allegation on record upon which issue has been once 
taken and found is between the parties taking it 
and their privies conclusive according to the finding 
thereof,” and so holds after a full examination of the 
authorities. The question tried in the New York 
Court was the state of the accounts between the 
New Jersey and Hope Life,-and the answer of the 
Receiver to the petition, pages, 5, 9 and 10, seeks to 
reopen this accounting and to bring into it certain 
claims which he alleges the New Jersey Mutual 
Life has against private individuals not parties to 
either litigation, for violation of their duty as 
directors of the New Jersey Mutual. In the case of 
Gifford v. Hoit, 3 Schoales and Lefroy’s Reports, 
page 386, Lord Chancellor Redesdale lays down the 
rule which we invoke in this case: ‘* Where all 
the parties are brought before the Court that 
can be brought before it, and the Court 
acts on the property according to the rights 
that appear, without fraud, its decision must, 
of necessity, be final and conclusive.” In Gore 
v. Sacpole, 1 Dow., 30, merely decides that a jadg- 
ment obtained by fraud was not a protection to the 
person holding under it, who was cognizant of the 
fraud when he took under the judgment. Lord 
Eldon in his opinion (page 31) draws the distinction 
that I have already pointed out between this case 
and Munday v. Vail, that here we have not only the 
creditor but owner of the fee, parties plaintiff. 
Colclough v. Sterum, 3 Bligh. R., 186, merely de- 
cides that a purchaser under a decree directing lands 
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to be sold subject to encumbrances prior but nol 
subsequent to the date of its settlement, 1767, where 
the sale is made subject to both, such encumbrances 
cannot be protected, the decree affording protection 
to such acts only as are done in pursuance of it, and 
not those in violation. Curtis v. Price, 12 Vesey, 
102, merely declares that a conveyance made to de- 
fraud creditors, though voidable by them is valid 
against the vendor and his heirs, the last case cited, 
Corwithe v. Griffin, 21 Barber, 9, a judgment in par- 
tition was entered on a coguovit of the defendant’s 
acknowledging the correctness of the allegations 
contained in the petition, and consenting that parti. 
tion should be made of the land therein described, 
the Court held that such a consent would not sup- 
port a judginent for the partition of land nol therein 
described. ‘This case, certainly, has no bearing as 
to what judgment may be taken after issue joined 
and trial had. 


Ill.—The followin’ authorities are relied on as 
sustaining the New York judgment: 


UNITED STATES CASES. 


Six Nations eft al. v. Johnson et al., 24 Howard’s 
Rep., U. 8., page 202. 


Mr. Justice CLIFFORD: 


Opinion of the Court.—Where a court has juris- 
diction it has a right to decide every question which 
occurs in the cause; and whether its decision be cor- 
rect or otherwise, its judgment, until reversed, as a 
general rule, is regarded as binding in every other 
court. Whenever the parties to a suit, and the sub- 
ject-matter in controversy between them, are within 
the regular jurisdiction of a court of equity, the de- 
cree of that court is to every intent as binding as 
would be the judgment of a court of law, 
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Had the decree, therefore, been rendered in the 
subordinate court before the appeal, the right of the 
plaintiffs below to recover in this suit would have 
been beyond question, unless there is some other 
error in the record. Courts of genera! jurisdiction 
are presumed to act by right, and not by wrong, un- 
less it clearly appears that they have transcended 
their powers. 


Gregnon’s Lessee v. Astor, 2 Howard, 319. Voorhees 
v. The Bank of U.S., 10 Pet., 440. 


(Page 203.) Personal service was made upon the 
defendant in this case by due process of law in the 
court of original jurisdiction, and the question here 
is, Whether a party duly served with notice in a 
subordinate court, after he has appeared and 
answered to the suit, and secured an erroneous judg- 
ment in his favor, may voluntarily absent himself 
from the jurisdiction of the appellate tribunal, so 
as to render it impossible to give him personal notice 
of appeal, and still have a right to complain that 
notice was served by publication, pursuant to the 
law of the jurisdiction from which he has thus 
voluntarily withdrawn. We think not. 


Eldred v. Bank, 17 Wallace’s Rep. U.3S., page 551. 


Mr. Justice MILLER: 


Opinion of the Court.—It is argued by the counsel 
of the defendant in error that the withdrawal of the 
plea of Anson Eldred left the case as to him as 
though he had never filed the plea, and that never 
having been served with process he was not liable to 
the personal judgment of the Court. 

We do not agree to this proposition. The filing 
of the plea was both an appearance and a defense. 
The tase stood for the time between one term and 
another with an appearance and a plea. The with- 
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drawal of the plea could not have the effect of with- 
drawing the appearance of the defendant, and re- 
quiring the plaintiff to take steps to bring that 
defendant again within the jurisdiction of the Court. 


Habich v. Folger, 20 Wallace, 6. 
Mr. Justice Hunt: 

Opinion of the Court.—The copy of the record re- 
ferred to shows that the trustees (the present plain- 
tiffs in error), the Columbian Insurance Company, 
by its attorney, and the receivers, by their attorney, 
composing all who in any manner were interested 
in the transaction or entitled to appear in the action, 
were before the Court; and that on the 14th of June 
a formal judgment for the amount was rendered for 
the plaintiff, reciting that the trustees are charged 
upon their answer, and the claimants withdrew. 

It is impossible to present the case of a judgment 
which would be more conclusive upon the corpora- 
tion, and upon the receivers, than the case presented. 
They were parties in form and in fact. 


New Yor«K CASEs. 


Dusenbury v. Dusenbury, 4 Civil Procedure Reports, 
page 128. 

Neither is the Court limited in awarding judg- 
ment; that is given in accord with the facts, and not 
the requests of the suitor. A different rule would 
make the actions of the Court subordinate to the 
wish of parties instead of the rules of law or prac- 
tice. This portion of a pleading is given controlling 
effect but in one instance. It is where there is no 
answer the judgment must be restricted to what is 
asked for in the complaint. If an ansWer is inter 
posed, the Court grants any relief within the case 
shown by the complaint and embraced in the issue. 
If the defendant answers, the demand for relief be- 
comes immaterial. Marquart v. Marquart, 12 N. Y., 
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336; Emery v. Pease, 20 Id., 62; Redfield v. Frear, 
9 Abb. N. 8S., 449; Hopkins v. Lane, 2 Hun, 35; 
Caswell v. West, 3 T. & C. (N. Y. Sup.), 383. 


Chester v. Jumel, 24 N. Y. State Rep., Sup. Ct., 230. 
Justice DANIELS: 


Opinion of the Court.—It was not important that 
the demand for judgment contained in the complaint 
did not specifically require all the relief provided for 
by the Referee and the judgment following his re- 
port. For where an issue of fact may be taken in 
an action, as was the case here, the judgment is re- 
quired to dispose of the action and to award any 
suitable relief adapted to the case and within the 
issue. The relief which was provided for was within 
the application of this provision of the Code, as it is 
contained in Section 1207. 


soardman v. Davidson, 7 Abbott’s Rep., 448. 
Justice JONES: 

Opinion of the Court.—Another of the cases is 
Baily v. Baily (8 Humph., 334), in which case the 
Court did certainly grant to the plaintiff, upon 
the defendant’s answer, relief clearly not within 
the case made by the bill. This, as appears by 
the opinion of the Court, was based on an ad- 
mission in the answer that the defendant 
was willing to perform the contract alleged 
by him, as the Court might direct; for the language 
of the Court is: ‘‘ Inasmuch as the defendant Wil- 
liam Baily admitted in his answer that he had 
agreed to convey, in consideration of the deed made 
to him a certain tract of land, and that he was will- 
ing to convey the same as the Court might direct, 
the complainant may have a decree vesting him with 
a title to the same.” In the case at bar a similar 
admission is made. 
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Muldowney v. Morris & Essex R. R. Co., 42 Hun, 
447. 


Defendant’s Answer, page 24. 


Justice PRATT : 

Opinion of the Court.—It is plain that if the 
plaintiff can have no relief in this action, he is with 
out remedy, for he has stated all the facts constitut- 
ing his cause of action, and answer has_ been 
interposed and the issues tried. Toso state his facts 
was all the law required of him, and an answer hav- 
ing been filed and case tried, it was competent for 
the Court to permit the plaintiff to take any judg- 
ment consistent with the case made by the com- 
plaint and embraced within the issue. The object 
is to do complete justice between the parties when 
they both have an opportunity to be heard, irrespect.- 
ive of any theories the parties may entertain when 
they file their pleadings. 

Under the present system of Code pleading the 
plaintiff must state the facts and pray for such relief 
as he supposes himself entitled, but he is not to be 
turned out of Court because he prays for too much 
or too little, or wrong relief. In this case the plain- 
tiff prayed for enough, but if he prayed for too 
much it is of no consequence. 


Banich v. Schifferdecker, 48 Hun, 357. 


Justice LANDON: 


Opinion of the Court.—The plaintiff was allowed 
to recover damages down to the time of the 
trial. If the action had been simply an action at 
law for damages, this would have been error 
(Uline vs. N. Y.C. R. R. Co., 101 N. Y., 109, 116). 
But as the action was for relief, both in law and 
equity, it was proper for the Court to allow a 
recovery for damages down to the day of the trial, 


19 


because when a court of equity once has jurisdiction 
of a case, tt awards all the relief the nature of the 
case demands (Madison Ave. Bap. Ch. vs. Bap. Ch. 
wn Oliver St., 73 N. Y., 95). 


Armitage wus. Pulver, 37 N. Y., 496. 
Justice WOODRUFF: 

Opinion of the Court.—In the face of an express 
statute providing that where the defendants appear 
and answer, the Court may grant the plaintiff any 
relief consistent with the case made by the com- 
plaint, and embraced within the issue (Code, § 275), 
it is not error, to allow the plaintiff any judgment 
to which, upon the allegations and proof, he is en- 
titled, either at law or equity. 


Graham ef al. vs. Read et al., 57 New York, 683. 


Held, that masmuch as the complaint is based 
upon the assumption of the validity of the transac- 
tion, and it was asked that the trust be established 
and enforced, plaintiffs would not claim it to be 
illegal; that, while the prayer for relief in a complaint 
did not control, and the Court could give any other 
relief consistent with the case made in the complaint, 
the judgment must be still secundum allegata et pro- 
bata; that judgment could not be given in direct 
hostility to the theory of the action and the sub- 
stantial allegations of the complaint. 


Madison Ave. Bap. Ch. vs. Oliver St. Bap. Ch., 73 
ie Rea Oe 
Justice EARL: 

Opinion of the Court.—It matters not that the 
defendant obtained the other mortgages after the 
commencement of the action. They were due 
before the action was finally at issue, and in adjust- 
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ing the equitable rights of the parties, the Court 
could properly require payment of them also. It is 
the practice of courts of equity, when they have 
once obtained jurisdiction of a case, to administer 
all the relief which the nature of the case and the 
facts demand, and to bring such relief down to the 
close of the litigation between the parties. 


Murtha v. Curley, 90 N. Y., 377. 
Justice EARLE: : 

Opinion of the Court.—Even if the prayer for 
judgment was defective for equitable relief, an an- 
swer having been interposed, the plaintiff could 
have any relief ‘‘consistent with the case made by 
the complaint, and embraced within the issue” 
(Code, § 1207). 

Under our present system of practice a plaintiff is 
not to be turned out of Court when an answer has 
been interposed, because he has prayed for too much 
or too little relief, or for wrong relief. 


Chatfield v. Simonson ef al., 92 N. Y., 216. 
Chief Justice RUGER: 

Opinion of the Court.—The rule has been so fre- 
quently stated in this Court that the relief demanded 
in a pleading is unimportant so long as the facts 
stoted entitle the party pleading them to some form 
of relief, that no one ought now to be considered ig- 
norant of it. The courts now uniformly administer 
the relief to which the facts set forth in a pleading 
seem to entitle the party, without regard to the par- 
ticular form of relief demanded. 


Peck v. Goodbulett, 109 N. Y., 189. 


Justice DANFORTH: 


Opinion of the Court.—The appellant objects to a 
discussion which goes beyond the cause of action 
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stated in the complaint, but his counsel did not ex. 
cept to the refusal of the Referee to dismiss the com- 
plaint upon that ground, nor was the evidence offered 
by the plaintiff objected to, for the reason that it 
was not within the proceedings. In the absence of 
such objections, it was the duty of the Court below 
to give the plaintiff the benefit of any cause of action 
established by the evidence. 


1V.—Prayer for geieral relief in the bill was suffi- 
cient, coupled with the prayer for special relief, 
given at the hearing by the notice of motion (Story’s 
Equity Pleadings, Section 40), in support of which 
he cites Note 2, Metf. Eq. Pl. by Jeremy, 38, 39; 
Cooper Eq. Pl., 14; Barton’s Suit in Eq., 40, Note 
(1); Wilkinson v. Beal, 4 Mad. 


(a.) It was so held in two recent cases in America 
(Lewiston Falls Manuf. Co., 408; Cook v. Martyn, 2 
Atk. 2; Grimes v. French, 2 Atk., 141; Topham v. 
Constantine, Tamlyn, 135; Manaton v. Molesworth, 
| Eden, 26, and note. 


(b.) Metf. Eq. Pl, by Jeremy, 46, note (a); 3 
W oodes, Sec. 35, pages 372, 373. In Cook v. Martyn, 
2. Atk., 3, Lord Hardwicke is reported to have said: 
‘* Praying general relief is sufficient, though the 
‘* plaintiff should not be more explicit in the prayer 
‘* of the bill; and Mr. Robins, a very eminent counsel, 
‘used tosay, general relief was the best prayer next 
‘* to the Lord’s Prayer.” . 


Point V. 


The judgment being valid in New York, con- 
clusively established the debt in New Jersey, and the 
rejection of the claim violated the Constitution. 

Bank of the United States vs. Merchants’ 
Bank of Baltimore, 7 Gill, 431, 


bo 


Justice MARTIN: 

Opinion of the Court.—And although there cer- 
tainly has existed some diversity and fluctuation of 
judicial opinion with respect to the true import of 
the clause in the Constitution and the Act of Con- 
gress to which we have referred, yet, we think, 
that according to the interpretation which has been 
authoritatively placed upon them by the Supreme 
Court, the judgment set forth in the plea must be 4 
regarded as possessing the same operation and effect 
to which it would be entitled-in the State of Penn 
sylvania. Thatis, that the judgment is to be here 
estimated in the scale of evidence as creating a debt 
of record, conclusive with reference to the subject 
matter involved in the controversy in which it was 
rendered; not liable to be controverted or impeached, 
unless upon the grounds that it was procured through 
the instrumentality of fraud, or that the Court pro- 
nouncing it, was not clothed with competent juris- 
diction. 


Mills vs. Duryee, 7 Cranch, 481. 


Error to the Circuit Court for the District of Co- 
lumbia in an action of debt upon a judgment of the 
Supreme Court of the State of New York, to which . 
the defendant below pleaded nil debit, which plea, : 
upon general demurrer, was adjudged bad. 

Page 483. March lith, Story, J., delivered the 
opinion of the Court as follows: 


The question in this case is, whether nzl debit is a 
good plea to an action of debt brought in the courts 
of this district on a judgment rendered in a court of 
record of the State of New York, one of the United 
States. 

Page 485. Were the construction contended for 
by the plaintiff in error to prevail, that judgments 
of the State courts ought to be considered prima 
facie evidence only, this clause in the Constitution 
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would be utterly unimportant and illusory. The 
common law would give such judgments precisely 
the same effect. It is manifest, however, that the 
Constitution contemplated a power in Congress to 
give a conclusive effect to such judgments. And we 
can perceive no rational interpretation of the Act of 
Congress, unless it declares a judgment conclusive 
when a court of the particular State where it is ren- 
dered would pronounce the same decision. 


Harris v. Hardeman ef al.,14 Howard’s Rep. U.5. 
Mr. Justice DANIEL: 

Page 343. The principle is too well settled, and 
too plain to be controverted, that a judgment or 
decree, pronounced by a competent tribunal, against 
a party having actual, or constructive notice, of the 
pending of the suit, is to be regarded by every other 
co-ordinate tribunal, and that, if the judgment or 
decree be erroneous, the error corrected only by a 
supreme appellate tribunal. The leading distinc- 
tion is between judgments and decrees merely void, 
and such as are voidable only. The former are bind- 
ing nowhere, the latter everywhere, until reversed 
by a superior authority. 


D’Arcy v. Ketchum ef al., 11 Howard’s Rep., U.5., 
page 175. 
Justice CARTON : 

Opinion of the Court.—These provisions were 
considered by this Court in the case of Mills v. Dur- 
yee, { Cranch, 483, where it was held that the recited 
sentence of the Act 1790 did declare the effect of a 
State judgment, by enacting that it should have 
such faith and credit in every other State as it had 
in the courts of the State from whence it was taken; 
and that a judgment, where the defendant had been 
served with process, concluded such defendant from 
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pleading nz/ debit when sued in another State on the 
record, and consequently from going behind the 
judgment and re-examining the original cause of 
action, that he was concluded by the record in like 
manner as he stood concluded in the State where the 
judgment was rendered. 

This decision was made in 1813, and has since 
been followed as the binding and proper construction 
of the Act of 1790 in cases where process has been 


served. 


Christmas versus Russell, 5 Wallace, 301. 


Mr. Justice CLIFFORD : , 

Opinion of the Court.-—Article IV., Section 1 of 
the Constitution provides, that ‘‘ full faith and 
credit shall be given in every State to the public acts, 
records and judicial proceedings of every other State, 
and the Congress may, by general laws, prescribe 
the manner in which such records shall be proved, 
and the effect thereof.’’ Congress has exercised that 
power, and in effect provided that the judicial rec- 
ords in one State shall be proved in the tribunals of 
another, by the attestation of the Clerk, under the 
seal of the Court, with the certificate of the Judge 
that the attestation is in due form. 2. That such 
records so authenticated ‘shall have such faith and 
credit given to them in every other court in the 
United States as they have by law or usage in the 
courts of the State from whence the said records 
were or shall be taken.” When the question of the 
construction of that Act of Congress was first pre- 
sented to this Court it was argued that the act pro- 
vided only for the admission of such records as evi- 
dence ; that it did not declare this effect; but the 
Court refused to adopt the proposition, and held, as 
the act expressly declares, that the record, when 
duly authenticated, shall have in every other court 
in the United States the same faith and credit as 
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it has in the State court from whence it was 
taken. 

Repeated decisions made since that time have af- 
firmed the same rule, which is applicable in all sim- 
ilar cases where it appears that the Court had jurisdic- 
tion of the cause, and that the defendant was duly 
served with process, or appeared and made defense. 
W here the jurisdiction has attached, the judgment is 
conclusive for all purposes, and it is not open to any 
inquiry upon the merits. Speaking of the before- 
mentioned Act of Congress, Judge Story says it has 
been settled, upon solemn argument, that that enact- 
ment does declare the effect of the records as evi- 
dence when duly authenticated. * * * “Ifa 
judgment is conclusive in the State where it was 
pronounced, it is equally conclusive everywhere,” 
in the courts of the United States. 


Point VI. 


The decision of the Court of Errors that the Re- 
ceiver was not bound by the judgment recovered in 
another State because of the fact that he was a Re- 
ceiver of the Court of Chancery of New Jersey is 
claimed to be erroneous. 


(A.) The record shows, page 52, that the Court of 
Chancery in New Jersey was fully apprized of the 
action of its Receiver in becoming a party to the 
suit in New York, and that $7,900 of the funds 
against which this claim is asserted was brought 
from the State of New York, pendente lite, surrep- 
titiously, so far as the litigants in this suit were con- 
cerned. 


(B.) There is no exemption on authority or prin- 
ciple permitting a person holding title by proceedings 
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in invitum any higher rights as to that property 
than the original owner or his assignee would have, 
and an officer of court who, by its permission, sub- 
mits a matter to adjudication is legally bound. 


(C.) This point was fully examined in People v. 
Knickerbocker, 43 Hun, 574, reversed in 106 N. Y., 
619; holding that the action of the Receiver in that 
case did not amount to making himself a party, but 
not questioning the doctrine that had he made him- 
self a party with the sanction of the Court appoint- 
ing him, legally he would have been bound by the 
decision in the case. 


(1.) At page 623 the Court says : 


‘*The funds in his (Receiver’s) hands should not 
be affected by it (judgment in another State) an- 
less by interference or otherwise under the direc- 
tion of the Court appointing him he has made him- 
self responsible for the final result of the litigation 
between the parties (McCulloch v. Norwood, 58 N. 
Y., 563). 


(2.) On page 624. The Court cite Castle v. Noyes, 
14 N. Y., 329; Jay v. DeGroot, 2 Hun, 205; holding 
the judgment conclusive on parties actual or formal 
to the litigation, and say, ‘‘ but it can have no appli- 
cation here where the question is whether the ap- 
pellant was a party in fact.” 


(3.) At page 625. The sole object and reason 
of his intervention on the writ of error was to pro- 
tect the property in his hands from an encumbrance 
‘which had no connection with the subject matter of 
litigation in the original suit, but which grew out of 
a distinct and collateral act of the company after 
judgment in that suit and in an endeavor to 
avoid it.” 
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(4.) It is not material to further discuss this case, 
the only point of difference between the General 
Term and the Court of Appeals was whether the 
facts in that case did or did not show the Receiver 
had make himself a party to the original suit, as well 
to the writ of error, and that question is now pending 
in this Court (Case No. 582). The point urged here 
is that both Courts admit that if the Receiver was a 
party, with the permission of the Court appomting 
him, he would be bound. 


(5.) In the brief filed by Hon. Leslie W. Rus- 
sell, counsel for appellant in that case, and formerly 
Attorney-General of the State of New York, at page 
3 we find this statement, the italics being his own: 

‘* Subsequently (to the reversal), on January 25, 
1SS86, the plaintiffs in that suit, without causing the 
Receiver to be substituted asa party to the action, 
and without serving him with any process whatever, 
took judgment by default against the Knickerbocker 
Life Insurance Company for the sum of $17,560.12.” 

In the case at bar the Receiver had been an active 
participant for seven years in the litigation, had ap- 
pealed from the judgment entered as to the fund, 
was given formal notice of motion for the personal 
judgment against him and appeared and procured 
an adjournment of the hearing. 


(6.) At page 5 we find the statement: 


‘*That judgment was rendered in an action to which 
the Receiver was in nowise a party, and does not 
purport to be against him either personally or in his 
official capacity.” So, lower down on the same page, 
referring to a judgment against a dissolved corpora- 
tion, he says: 


‘*It was held that when such judgments have been 
rendered without the legal presence of the company, 
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it could not be held to be binding on the Receiver, 
there being no order substituting such Receiver as a 
party” (McCulloch v Norwood, 58 N. Y., 562). 

In the case at bar the Receiver and the company 
were both parties. 


(7.) There is no allegation that the New Jersey 
Mutual was ever dissolved; on the contrary, it ap- 
pears and answers in this case. The appointment of 
a receiver does not imply dissolution. This renders 
unnecessary an examination of cases like 

Sturges v. Vanderbilt, 73 N. Y., 354. 
Merrimac v. Potomac Co., 8 Pet., 286. 
Matter of Norwood, 32 Hun, 196, 199. 
Habich v. Folger, 20 Wall., 1. 
Hibernia Bank v. Mechanics’ Bank, 21 
Hun, 166. 
Kelly v, Crapo, 45 N. Y., 86. 
O’Mahony v. Belmont, 62 N. Y., 133, 
149, 


(8.) The record showing the company and the Re- 
ceive to be parties cannot be contradicted by parol. 
Noyes v. Butler, 6 Barb., 613. 


(9.) Asto Receiver submitting matters to foreign 
courts; see 
a 


Cruger v. Hudson R. R. R. Co., 12 
ee | 


(10.) In Jay v. De Groot, 2 Hun, 205; affirmed in 
106 N. Y., 624, the head-note is: 


Where the Court allows any person to appear and 
be heard upon the argument of a motion in the de- 
cision of which he is interested, such hearing is as 
effectual as though such person had received notice 
of the motion and had been named as a formal party 


—— 
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lo it, and he is fully concluded by the disposition 

which the Court may make of such motion. Citing 
Dwight v. St. John, 25 N. Y., 2058. 
Castle v. Noyes, 14 N. Y., 329. 


(11.) [can best illustrate the difference between 
the view of this case, taken before and after judg- 
ment, by quoting the view of the Receiver and the 
Advisory Master and Court of Errors (pages 7, 52, 
57) with the answer filed by the Receiver of the 
New Jersey Mutual Life (paragraphs 5, 6, 7, i2; 
pages 24 and 25) hereinbefore referred to, and the 
Receiver’s report to the Court of Chancery, made in 
1880, six years before the decree in this case (page 
52), on which, referring to this Reynold’s suit, he 
advises the Court of Chancery: 


‘*This suit is brought to distribute the assets of 
the Hope Mutual Life Insurance, and to determine 
the rights of all the parties to the assets. The case 
then came on for trial and was then referred for 
trial to William McDermott, under an order which 
permits the Insurance Department to carry along 
with it, before the Referee, a proceeding for the dis- 
tribution of the funds deposited by said company 
with it. Itis similar, in some respects, to the Un- 
derhill case.” 


But, after judgment, when the Court had acted 
upon the question presented in paragraphs 6 and 7 
of the answer, and determined that even allowing 
all the New Jersey Mutual Life and its Receiver 
claimed, still there was a balance due by the New Jer- 
sey Mutual and its Receiver of over a million dollars. 
Then the Receiver removes the assets held by him 
as ancillary Receiver out of the State during the 
time the Statute gives him to appeal, and then 
claims, after judgment (page 7): ‘‘ That no issue was 
made by the pleading on which the true state of the 
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accounts between the Hope Mutual Life Insurance 
Company and the New Jersey Mutual Life could be 
tried” (page 53). The Master also finds: ‘‘ The 
whole scope of that suit was to ascertain who were 
entitled to the fund in charge of the N. Y. Insur. 
ance Department and to distribute it,” and the Court 
of Errors, in affirming, says (page 57): ‘* The object 
of the New York suit was fully accomplished, so far 
as the pleadings disclosed its purpose, when the New 
York fund was disposed of.” And the question pre- 
sented for review now is which of the Receiver’s de- 
scription of the suit is right. 


(12.) The allegation of the Receiver’s answer (page 
7) that the state of the account, in point of fact, was 
not tried in the New York suit, is in direct conflict 
with the record showing such account was actually 
taken and the decree made thereon. 


Wherefore, it issubmitted the judgment should be 
reversed, with directions to admit the claim based on 
the judgment as aclaim pro rata on the assets in 
New Jersey, exclusive of the $1,540 or $7,900 and its 
accumulations, and as a preferred claim against said 
$1,540 or $7,900 and its accumulations. 

Respectfully submitted, 


A. Q. Keasspey & Sons, 
Attorneys for Plaintiff in Error. 


RAPHAEL J. Moskss, Jr. 
Counsel. 


December 17, 1890. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1890. 


No. 289. 


HENRY EF. REYNOLDS anv ornHeErs, 
Plaintiffs in Error, 
v8. 
ROBERT F. STOCKTON, 


RECEIVER OF THE N. J. Murvuatn LIers Ins. Co. 


ADDITIONAL BRIEF FOR PLAINTIFF IN) ERROR. 


The Court of Errors and Appeals of New Jersey refused to 
give full faith and credit to a judgment. obtained in New York 
against the receiver of the New Jersey Company, who was also 
ancillary receiver in New York, in a suit to which he was a party 
and appeared and answered, which judgment was made in 
pursuance of an order from which he appealed ineffectually. 
The New Jersey Court by this decision refused to allow the 
plaintiff in this judgment to participate in the assets in the 
hands of the receiver in New Jersey. 

The action of the Court was placed upon this ground,—that 
‘the decree in New York having adjudicated a matter not pre- 
sented by the pleadings nor within the issue, can have no higher 
effect than a judgment rendered in our own courts under like 
conditions, and under the authority of Munday v. Vail, it must 
be treated as anullity.’’ (Case, page 57.) 


The matter was presented by the pleadings and within the 
issue; the judgment was final and conclusive in New York, a 
like judgment in New Jersey would be conclusive there; and 
this New York judgment, by virtue of the Constitution and Sec. 
905, Rev. Stat., was entitled to like faith and credit as against the 
receiver, in his Chancery proceedings in New Jersey. 
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Before examining the ‘‘matter presented by the pleadings,”’ 
some familiar principles of equity procedure may be stated. 

‘*Courts of equity may adjust their decrees so as to meet most, 
if not all, the exigencies arising out of the posture of cases be 
fore them; and they may vary, qualify, restrain, and model the 
remedy so as to suit it to mutual and adverse claims, controlling 
equities, and the real and substantial rights of the parties. 

‘*So, that one of the most striking and distinctive features of 
courts of equity is, that they can adapt their decrees to all the 
varieties of circumstances which may arise and adjust them to all 
the peculiar rights of all the parties in interest.”’ (1 Story E74. 
Jur. Sec. 28.) 


After citing numerous instances of this flexibility, he adds, 
(Sec. 437-9): ‘‘In all these, and many other cases which might 
be mentioned, courts of equity undo what has been done, if 
wrong ; and do what has been left undone, if right.”’ 

And such flexibility of relief is not circumscribed by the 
prayer of the bill. It may be given under the prayer for gen- 
eral relief. 


‘*Tt is in general true that a prayer for general relief, without 
a special prayer for the particular relief to which the plaintiff 
thinks himself entitled, will be sufficient, and that the particular 
relief which the case requires may at the hearing be prayed at 
the bar.”’ (Story Eq. Pl., Sec. 41.) 

‘* But the Court will grant such relief only as the case stated 
will justify.”’ 

Ib. 42 
Annin v. Annin, 9 C. E. G. 184. 

‘It is enough to say that if the special prayers were such that 
no relief could be granted under them, the Court, under the 
prayer for general relief, may grant any appropriate relief con- 
sistent with the case made by the bill.”’ 


Hill vy. Beach, 1 Beas. 31. 

WILLIAMSON, C., said: ‘If the facts which the complainant 
states are broad enough to give him relief, it matters not how 
narrow his prayer may be if his bill contains a prayer for general 
relief. And although he may claim a relief not at all warranted 
by his facts, or may be entitled to a relief upon very different 
principles of equity from what he supposed, such a misappre- 
hension of his case cannot defeat his right to relief.”’ 
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This is of course true only when, as in this case, the party to 
be affected by the decree is personally before the Court. 

But if he is before the Court, it is of no consequence that the 
res, whether real or personal, is beyond the jurisdiction of the 
Court. } 

This the Court has recently held in the case of Cole v. Cun- 
ningham, 133 U. 8. 107, where the question was as to the con- 
clusive effect of a proceeding in New York upon property and 
proceedings concerning it in Massachusetts. 

In that case the Court, although refusing such effect in the 
matter before it, said that in proper cases the Constitution per- 
mits equity courts in one State to control persons within their 
jurisdiction from prosecutisg suits in another. 

The Chief Justice says the Constitution and Section 905, (eo. 
Stat.) do not prevent inquiry into jurisdiction, nor into the 
right of the State to exercise authority over the parties or the 
subject matter, nor whether the judgment is impeachable for 
fraud. 

He cites Phelps v. McDonald, 99 U. 8: 298: ‘‘ Where the 
necessary parties are before the Court of Equity, it is immaterial 
that the ves, whether real or personal, is beyond the territorial 
jurisdiction. It has power to compel the defendant to do all 
things necessary according to the /ex Joci rei sitae, which he 
could do voluntarily to give full effect to the decree against him. 
Without regard to the situation of the subject matter, such 
courts consider the equities between the parties, and decree in 
personam according to those equities, and enforce obedience to 
their decrees by process in personam. 


Mr. Justice MILLER, in his dissenting opinion, said : 

‘‘Tf the citizens of Massachusetts have obtained rights in New 
York courts which have become a part of the records and judi- 
cial proceedings of those courts, no matter how the law under 
which those rights are established may be opposed to the State 
of Massachusetts, they are to be respected by the courts of 
Massachusetts, because they are effectual over the parties and 
subject matter in New York, and because by the court of the 
United States and the act of Congress of May 26, 1890, (Sec. 905) 
assert the principle that the courts of Massachusetts must give 
full credit, by which is meant the same effect to the proceed- 
ings in New York which that State gives to them.”’ 

In this case the Court in the prevailing opinion cited— 

Penn. v. Lord Baltimore, 1 Ves. Sr. 444, where Lord Hard- 
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wicke recognized the principle that equity, as it acts primarily /7 
personam, and not merely 7n vem, may, where a person against 
whom relief is sought is within the jurisdiction makes a decree, 
upon the ground of a contract, in any equity subsisting between 
the parties respecting property situated out of the jurisdiction.” 

2 Lead. Cas. in Hq., 4th Am. Ed. 1806, and cases cited. 


And not only is this true on general principles of equity juris- 
diction, but it is expressly provided for by the code of New York. 
quoted on page 13 of Case. 

Sec. 1207. ‘* Where there is an answer, the Court may permit 
the plaintiff to take any judgment consistent with the case and 
embraced within the issue.”’ And it is fully illustrated in the 
citations from cases on pages 14 to 21 of the brief. 


The whole question, therefore, is whether the relief granted 
here, in the personal judgment against the receiver, who had not 
only answered, but appealed ineffectually from that judgment, 
was consistent with the case stated in the bill of complaint. 

If it was—and no narrow rule is to applied—then in the lan- 
guage of this Court in Phelps v. McDonald, ‘* without regard 
to the situation of the subject matter, a court of equity consid- 
ers the equitieS between the parties, and decrees iz personam 
according to those equities, and enforces obedience to its decree 
by process in personam. 

And it follows, that such a judgment or decree is of equally 
conclusive effect, in another State, under the Constitution and 
Section 905 of the Revised Statutes, the act of March 26, 1790. 


W hat, then, are the facts stated in the bill? and was the judg- 
ment against the receiver in Court, after answer and appeal, for 
the payment of a debt of the insolvent corporation which he 
represented, out of its fundsin his hands, whether in New York 
or New Jersey, consistent with those facts and the case which 
they laid before the Court ? 

These are the questions upon which this case depends. 


To state the facts in the smallest compass, stripped of techni- 
cal language, the plaintiffs, who lay their grievances before the 
Court, were of two classes—the policy-holders and the stock- 
holders of the defunct Hope Company, complaining for them- 
selves and all others in like situation. 

They say, in substance: This company, now swallowed up 


ily iT, 


against 
decree. 
etween 
ction. 


3 cited. 


y juris- 


York. 


permit 
se and 
in the 


ranted 
ad not 
rment, 
a 

ie lan- 
regard 
onsid- 
OAR 
lecree 


jually 
1 and 
790. 


judg- 
ul, for 
‘h he 
York 


vhich 


chni- 
» the 
tock- 
hem- 


1 up 


5 
by the New Jersey Company, was bound to us on policy con- 
tracts, and for debts, which are unfulfilled and unpaid, and as 
stockholders, owners of its clear assets; and so bound to many 
others who may come in and share with us. 

That company has a trust fund in the hands of the New York 
Superintendent of Insurance. : 

We, who are policy-holders, are interested in that fund, be- 
cause it was deposited there, under the law, for our protection. 

And we, who are stockholders. aTe interested in the assets of 
the company, for out of them alone can its debts be paid and its 
affairs wound up, so that our rights in it can be ascertained. 

On December 31, 1872, the company, in whose trust fund and 
assets we'are so interested, made a fraudulent contract for the re- 
insurance of all its risks with the New Jersey Company ; turned 
over all its assets, except the trust fund, which it could not re- 
move, to the New Jersey Company, which took all its assets, and 
thereupon the Hope Company, practically, became defunct, and 
abandoned its policy-holders and repudiated all its liabilities— 
vacating its functions and franchises. 

That such contract was wholly null and void, and if valid con- 
veyed no interest in the trust fund on depesit, nor in any of the 
assets or properly of the Hope Company, except such as muy 
remain after all the claims of its policy-holders are satisfied 
and discharged. 

Therefore we, the policy-holders, claim the amounts due to us, 
out of the trust fund. 

And a//—both policy-holders and stockholders—show that the 
New Jersey Company is insolvent, and in the hands of Joel 
Parker, receiver, and that he, as such, claims some right to the 
trust fund, (we having already alleged that his company has 
taken all the other assets under a fraudulent and void contract. ) 
And we pray ‘‘ that the claims and interests of each of the said 
defendants, whatever they are, may be settled and adjudicated 
on this action.’, (Record, p. 14 ts 

This is substantially the case made by the bill, and these the 
facts stated. 


There are complaints made as to the Superintendent of Insur- 
ance, as to the disposition of his trust fund, and some facts as to 
the position of the complaining stockholders, but the above is 
the substance of the case made. 
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It is true that (having already prayed that the claims and inter 
ests of both companies, whatever they are, may be settled anc 
adjudicated in the action), the formal prayer for judgment is fo 
the distribution of the trust fund, the dissolution of the Hope 
Company, the payment of the policy-holders and creditors, anc 
the distribution of any surplus of the trust fund among the cred. 
itors, and for such other relief in the premises as may be just 
and equitable—without formally and in terms asking that the 
receiver may be decreed to return the assets unlawfully taken, o1 
pay their value, so that the complaining policy-holders and stock. 
holders may get their own, and the creditors be paid out of the 
debtor's funds unlawfully abstracted. 


Now, does not that case so made, present a situation where a 
court of equity is flexible enough, in its powers of relief, t« 
‘*consider the equities between the parties, and decree ‘n per. 
sonam according to those equities ?”’ 

But if the case made by the bill creates any such difficulty, it 
is dispelled by the answer. 

The receiver was served with process and appeared and filed 
his answer. 

He said in substance that the trust fund belonged to him as 
receiver. : 

That the agreement of December 31, 1872, was made, but 
whether it was valid or not he asks the Court to determine, but 
that under it the New Jersey Company had assumed nine mil- 
lions of dollars of risks, and had paid to policy-holders of the 
Hope Company, $250,000 and over. 

That the agreement should be maintained so far as necessary 
to protect and indemnify the New Jersey Company and its 
receiver. 

That the object of the agreement was that the New Jersey 
Company should assume all the Hope Company’s risks and 
take all its assets, and that it did assume the risks, and after. 
wards became insolvent. 

And that it did take, under the agreement, a// the property 
and effects of the Hope Company, including the trust fund, 
and he prays that the trust fund may be paid over to him as 
receiver. 


Certainly here arose a case for the relief actually adjudged. 
The receiver admitted that his company had taken all the assets 
in which the plaintiff claimed an interest, and submitted to the 
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Court the very question, whether he had lawfully received 
them; but claimed the trust fund, because his company had 
already paid $250,000 to policy-holders of the Hope Company. 

Thus he distinctly submitted to the Court in his answer the 
question of all the mutual rights and interests of the two compa- 
nies, as the plaintiff had prayed in his bill that all such claims and 
interests, whatever they were, might be adjudicated in the action. 
The Court of Errors of New Jersey was manifestly incautious in 
saying, (Case, p. 57): ‘*The issue made by the answer of Re- 
ceiver Parker clearly restricts the inquiry in that case to the dis- 
position of the New York fund.’ He submitted the whole 
matter arising out of the relations of the two companies. 


Thus invoked by both parties, the Court proceeded to do as both 
desired. Undoubtedly the prominent matter in the minds of 
both was the trust fund, and to this the attention of the Court 
was most sharply drawn. But the broader object proposed by 
both was not finally lost sight of. 


The course of the adjudication was this: 

January 15, 1880, Judge GILBERT made an order reciting that 
the action was reached in regular order for trial, and that the 
Superintendent of Insurance and the receiver of the New Jersey 
Company were present through their counsel, and directing a 
reference to James W. Husted ‘‘ to inquire into and report his 
findings upon all the issues of fact, and to report his opinion 
upon all questions of law raised by the pleadings, and which 
shall be raised by or upon any other claims which shall be made 
before him in pursuance of the other provisions of the order, 
with certain special directions as to the situation of the trust 
fund and the claims upon it.” 

The order contained this direction: ‘‘That the report of the 
referee when ready shall be presented to the Court for confir- 
mation and for determination of all questions, upon notice to 
the attorneys of all parties who shall appear upon the reference, 
with liberty to any party to file exceptions thereto, according to 
the rules and practice of the Court.”’ 


This order is on page 28 of the Case. 

After the coming in of the report the cause was tried before 
Judge Prarr without a jury on the day of January, 
1884. The findings of fact and conclusions of law are found on 
page 30 of the Record. 
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Among the facts found were the following: 

That the Hope Company, under the agreement of Decemt 
31, 1872, transferred to the New Jersey Company all its asse 
which were of the value of $530,075.94, and that the latter co 
pany had received and kept all such assets except those cons 
tuting the New York trust fund. 

That the Hope Company then ceased business, and in purs 
ance of notice to its policy-holders, premiums on their polici 
were paid to the New Jersey Company, amounting to more th: 
S300,000. 

That the agreement under which these assets and premiui 
were received was made without the Knowledge or assent of all t 
stockholders, policy-holders or creditors of the Hope Compan 
was never ratified by them, was effected by means of a scheme a: 
in the interest of the officers and directors of the companies, a1 
was seriously injurious to the stockholders, policy-holders a 
creditors of the Hope Company. 

That certain policies of the Hope Company, named in the fin 
ings, were exchanged for New Jersey policies by fraud. 

That the New Jersey Company become insolvent prior to 187 
that the New Jersey Company, after the agreement of Decemb 
31, 1872, paid certain obligations of the Hope Company, whi 
had then matured. 

That certain persons named in the findings were stockholde 
policy-holders and general creditors of the Hope Company, t 
plaintiffs in the suit being both policy and stockholders. 


The conclusions of law and directions for decree, (page 3: 
related especially to the disposition of the trust fund which t 
Court held ought to be converted into money, and applied to p; 
policy-holders, and the surplus to general creditors of the Ho 
Company. 

That it be referred back to Husted to make a new schedule 
the proper distributees, and that in doing so he should state : 
account between the New Jersey Company and the Hope Co 
pany, charging the former with $530,075.94, and also the agg 
gate amount of premiums received, and deducting all sums pa 
by the New Jersey Company for debts of the Hope Compar 
other than policy obligations outstanding Dec. 31, 1872, and t 
value of the policies of the Hope Company transferred to t! 
New Jersey Company ; and directing that if the account shou 
appear in favor of the latter company, it should be rank 
among the distributees—otherwise not. 
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That the agreement of Dec. 31, 1872, was fraudulent and void 
as to the policy-holders and stockholders permitted to rank 
against said assets for distribution. 


On Sept. 6, 1884, at a special term, a formal interlocutory 
judgment was made in pursuance of Judge Pratt's decision, 
(Record, p. 36.) On March 7, 1885, after the further report of 
the referee, another decree was made, reciting the proceedings in 
the cause, including a further reference to Samuel F. Prentiss, 
and also the particulars of the schedule of distributees prepared 
by Husted, (which did no¢é embrace the New Jersey Company, ) 
and adjudged that the trust fund be distributed accordingly ; 
and then, evidently in consideration of the fact that, by the 
report of the referee as to the account between the two com- 
panies, specially directed by the Court, the New Jersey Com- 
pany proved to be a debtor and not a creditor—the Court, in the 
last paragraph of the judgment, after providing that any party 
interested might apply for further directions, said: ‘‘And the 
question of the indebtedness of Joel Parker, as receiver of the 
New Jersey Mutual Life Insurance ‘ompany, and the former 
superintendent, John F. Smyth, and William McDermott and 
Messrs. Harris and Rudd, reported by referee Samuel Prentiss, 
be reserved.”’ 


The receiver applied for no further directions as to this decree 
which expressly reserved the question of his indebtedness as 
receiver, but appealed from the decree on the 8th of April, 1885, 
(Record, p. 43.) That appeal was dismissed by the General 
Term Sept. 21, 1885, and, more than a year having elapsed, the 
decree was beyond further appeal. 

Thereupon, due notice was given to the attorneys of the 
receiver, (Sept. 29, 1886,) of a motion for judgment against him 
for the indebtedness referred to in the decree, being $531,613.94, 
with interest on $530,075.94, from Dee. 31, 1872, and on $1,540, 
from May 1, 1877. 

This motion was for October 7, 1886. On that day the attorney 
of the receiver sent to the Court to request a postponement. At 
such request it was postponed to October 11th, and on that day 
he did not appear. (Record, p. 44.) 

Thereupon, the judgment of the Court was entered, reciting 
the reservation of the question of indebtedness, the proof of 
notice given of the motion and the amount of interest accrued 
on the indebtedness, and adjudging that ‘‘ the plaintiffs recover 


10 


of the receiver, as such, the amount of the indebtedness and 
interest, to be brought into Court by the plaintiffs and distributed 
in accordance of the provisions of the original decree, and such 
further directions as may be made by the Court, on the applica- 
tion of any party in interest." (Record, p. 41.) 


This is the judgment or decree which the Court. of Errors and 
Appeals of New Jersey holds is not entitled to such faith and 
credit as it has by law or usage in the courts of New York, from 
which the authenticated record of it was taken. 

And the Court refused to permit the parties who recovered 
that judgment—policy-holders and stockholders of the Hope 
Company—to have any participation therefor, in the funds of 
the New Jersey Company in the receiver's hands, notwithstand- 
ing the fact established by the judgment that those funds must 
have embraced the assets of the Hope Company belonging to 
its policy-holders and stockholders, taken and kept by the New 
Jersey Company, under the provisions of an agreement decreed 
to be null and void, and the validity of which was expressly 
submitted to the Court in New York by the receiver himself in 
his answer to the suit in which this judgment was rendered. If 
that judgment was consistent with the facts presented by the 
record of the Court of New York, the decree of the Court of 
Errors and Appeals of New Jersey was erroneous and ought to 


be reversed. 


The foregoing statement of the pleadings in the New York 
Supreme Court would seem to be sufficient, without further 
argument, to show that upon principles of equity procedure and 
under the New -York code, the Court did not, as the opinion below 
declares, *‘adjudicate a matter not presented by the pleadings, 
nor within the issue,’’ but that, on the contrary, it made a decree 
in pursuance of the equities disclosed as they existed between 
the parties, and as they necessarily arose for decision out of 
the question of the validity of the agreement of December 31, 
1872, which question the receiver, in his answer, requested the 
Court to decide. 

Any form of relief which the decision of that question made | 
equitable as between the parties, was within the power of the : 


Court, and was, in ‘fact, its duty ; and whatever form that relief 
might have assumed, it could not have been a matter not pre- 


sented by the pleadings, or outside of the issue. ” tl 
a 


The matter under consideration is discussed in the recent book. 


1] 


(Black on Judgments, Vol. Set. 242.) The author says: “A 
defect in a judgment arising from the fact that the matter decid- 
ed was not embraced within the issue has not, it would seem, re- 
ceived much judicial consideration. And yet | cannot doubt that, 
upon general principles, such a defect must avoid a judgment. 
[t isimpossible to concede that because A and B are parties to a 
suit, a court can decide any matter in which they are interested, 
whether such matter be involved in the pending litigation or not. 
Persons by becoming suitors do not place themselves for all pur- 
poses under the control of the court, and it is only over those 
particular interests which they choose to draw in question that a 
: power of judicial decision arises. If, in an ordinary foreclosure 
’ case, a man and his wife being parties, the Court of Chancery 
a should decree a divorce between them, it would require no argu- 
ment to convince everyone that such decree, so far as it attempted 
to affect the matrimonial relation, was void ; and yet the only in- 
firmity in such a decree would be found, upon analysis, to arise 
from the circumstances that the point decided was not within the 
substance of the pending litigation. In sucha case the court 
would have acted within the field of its authority, and the proper 
parties would have been present; the single but fatal flaw hav- 
ing been the absence from the record of any issue on the point 
determined. ‘The invalidity of such a decree does not proceed 
from any mere arbitrary rule, but it rests entirely on the ground 
of common justice. A judgment upon a matter outside of the 
issue must of necessity be altogether arbitrary and unjust, as it 
concludes a point upon which the parties have not been heard. 
And it is upon this very ground that the parties have been heard, 
or have had the opportunity of a hearing, that the law gives so 
conclusive an effect to matters adjudicated. And this is the 
principal reason why judgments become estoppels.”’ 


He then cites Munday v. Vail, 34 N. J. Laws, 418. To the 
same effect, see Reynolds v. Stockton, 43 N. J. Eq. 211, 10 Atl 
Rep. 385 ; Seamster v. Blackstock, 83 Va. 232, 2 8. E. Rep. 36; 
Wood v. Stanberry, 21 Ohio St. 142; Fithian v. Monks, 43 Mo. 
HOV : Boswell ve Dickerson. 4 McLean, 262. 


| As to these authorities, the case of Munday v. Vail, in which 
the Court of Errors relied, has been discussed fully in the brief 
filed by Mr. Moses. 

” te The other cases have no force to show that the decree made in 
this case was not within the issue, or subject to any infirmity. 
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In the case of Wood v. Stanberry, 21 Ohio, a personal judg- 

ment was rendered in a suit for foreclosure, where the party did 

not appear, and the only service was by publication, and the 

defendant charged was a non resident. A levy on his goods on 
the personal judgment was restrained. 


In Seamster v. Blackstock, 83 Va. 232, a widow brought suit 
for dower, and infant heirs-at-law were made defendants. The 
Court, swa sponte, made a decree to sell the lands of the infant 
heirs. It was held that this part of the decree might be collat 
erally attacked. 


In Boswell v. Dickerson, 4 McLean, 262, the proceeding was 
in rem against non-residents, and a personal judgment was ren- 
dered for the payment of money which was not justified by the 
statute under which the proceeding was had. The party charged 
had no personal notice, and not even constructive notice of the 
claim for the money judgment. It was rightly held that such a 
judgment could be attacked collaterally. 


Fithian v. Monks, 43 Mo. 502, was a foreclosure suit in 
which the Court assumed to render a personal judgment for de- 
ficiency against the vendee of the mortgaged premises, the 
statute only providing for such judgment against the mortgagor. 
This was plainly erroneous. 


Although the person of the receiver was changed in the course 
of the proceedings, yet the receiver, as such, the agent of the 
Court, continued to appear by the same counsel ; contested the 
the case in its stages; appealed from the order on which the 
judgment was founded, and had notice of the motion for that 
judgment and obtained a postponement of its hearing. 

All parties who are represented by the parties and claim under 
or in privity with them, are equally concluded by the judgment, 
and the mere change of the agent, who represented the Court in 
charge of the insolvent corporation under the statute, cannot 
affect the matter. 

The case appealed from was not a suit on the judgment, but a 
petition to share a fund in the custody of the Court, and a fund 
composed in part of assets wrongfully taken from the petitioners, 
as ascertained by the judgment which they offered as the basis 
of their claim of participation. 


In Bartlett v. Keim, 50 N.J. L. 260, the Supreme Court of 
New Jersey, Chief Justice BrasLey reading the opinion, in a 
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suit against the receiver of a corporation, declared: ‘* These 
suits against receivers are anomalous in their nature. They are 

in fact the creatures of a court of equity, and not to be assimi- 
lated in all respects to any of the ordinary proceedings known 
to the courts of common law. The receiver within the 
sphere of his duty, represents the company, and, in my opinion, 

he is its agent appointed, not by the corpor: ite body itself, but by 
the law for certain ends of its own. * In my opinion, this 
views best harmonizes the legal status of property in the hands 
of a receiver with the general principles of law.”’ 


And the same Court of Errors and Appeals, in Vanderbilt 
¢ Hopkins v. H. S. Little, Receiver, 438 N. J. Eq. 669, 
Held, that contracts made by one receiver can be enforced 
against his successor. The Court said: ‘* These contracts are 
not personal, but representative. They are designed to bind, 
and may well bind the fund, not only through the receiver 
who makes them, but also through the receiver who succeeds 
to his responsibilities and duties.’’ A fortiori, it must be true 
that as to the acts and obligations of the insolvent corpora- 
tion itself, the funds are bound in the hands of its receiver—the 
agent appointed by the Court, whoever he may be—and_ what- 
ever number of successive agents may be named ; and the plain- 
tiffs in error whose claims are founded upon the unlawful transfer 
of their funds from New York to New Jersey, and are estab- 
lished by final judgment in the former State, should be ranked 
among the participants of the fund in New Jersey, which has 
been swelled by the wrongful abstractions, in whatsoever per- 
sonal custody the Court may have seen proper to place it from 
time to time in the course of its administration of the estate of 
the corporation which perpetrated the wrong. 


The decree of the Court below should be reversed. 
A. Q. KEASBEY, 


Counsel of Plaintiff in Error. 
March 30, 1891. 
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STATEMENT OF THE CASE. 


In the year 1872 the New Jersey Mutual Life Insurance 
Company, a New Jersey corporation, was doing business as 
a life insurance company at Newark, New Jersey, and the 
Hope Mutual Life Insurance Company, a New York corpo- 
ration, was doing a similar business in the city of New 
York. 

In September of that year a written agreement was en- 
tered into, by the terms of which the Hope Company was to 
re-insure the risks of the New Jersey Company, take its 
assets, and assume its liabilities; but by a subsequent agree- 
ment, made in December following, the position of the par- 
ties was reversed—the New Jersey Company agreeing to 
reinsure the Hope, upon similar terms, (pp. 45, 47 of case.) 

A consolidated business was, after January Ist, 1873, done 
in the nawe of the New Jersey Company, down to January. 
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1877, when that company failed and went into the hands 
of Joel Parker, a receiver appointed by the New Jersey 
Court of Chancery. 

Shortly afterward Joel Parker was likewise appointed an- 
cillary receiver by the Supreme Court of New York. 

In 1880, Joel Parker was succeeded by Robert F. Stockton 
as receiver in New Jersey, but he (Parker) coutinued to be 
ancillary receiver in New York until 1886, when he was, by 
order of the New York Supreme Court, discharged, and di- 
rected to turn over the assets in his hands to the New Jersey 
receiver, (p. 50.) 

- In February, 1879, the appellants in this proceeding com- 
menced an action, (p. 14,) in the Supreme Court of New 


. York against John F. Smyth, then superintendent of insur- 


ance in New York, the Hope Company, Joel Parker, as re- 
ceiver, and the New Jersey Company ; but the Hope Company, 
although its name appears as a party defendant, was not brought 
into court by process of summons, or in any other way during 
the progress of the cause, (p. 12, at top.) Nor did it appear, nor 
was it in anywise represented. 

The complaint in this action was nothing but a bill in 
equity filed for the purpose of obtaining a distribution of a 
specific fund originally deposited, pursuant to New York 
statute, with the superintendent of insurance, as a security 
to policy-holders, (p. 17, § 13.) This was its sole purpose, (p. 
22,) aud every allegation of the complaint was directed to 
that end, and to no other. It was alleged in this complaint, 


(pp. 17-18,) that the New Jersey Company had re-insured 


the policies of the Hope Company, had taken an assignment 
of its assets, and that it claimed to be the owner of the 
before-mentioned fund. This assignment the complaint 
alleged to be ultra vires and void, and hence the New Jersey 
Company was a necessary party to the proceeding. 

Parker answered, claiming that the fund belonged to him 
as receiver of the New Jersey Company, (p, 23.) 

Smyth answered, denying the title of the New Jersey 
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Company to the fund, and setting up that it could be better 
distributed in another proceeding, (p. 25.) 

The sole question put in issue by the pleadings was, there- 
fore, who was entitled to this fund ? 

These pleadings were never amended and the issue was 
never changed. The case was referred, and the order of 
reference in express terms directed the referee “to inquire 
into and report his findings upon all the issues of fact, and 
to report his opinion upon all the questions of law raised by 
the pleadings,” (p. 29.) 

The findings of law and fact by the Judge, upon the com- 
ing in of the report, concerned only the issues raised by the 
pleadings (page 30), and so did also the interlocutory de- 
cree entered thereon (page 36) in the year 1884. 

The subsequent decree, entered March 7th, 1885 (page 37), 
which was in the nature of a final decree, adjudged only the 
relative interests of the parties in the deposit fund, and it 
was not until October llth, 1886, and after Joel Parker had 
received his discharge as ancillary receiver in New York, 
and after the New Jersey Company had ceased to be repre- 
sented there by any person authorized to represent it (page 
50), that the unwarranted and illegal order was made (page 
41) which, it is now claimed, has the force of a judgment in 
the cause. 

This extraordinary order adjudges that the individual 
plaintiffs, viz., Reynolds, Wilbur, O’Reilly, Detmar, Sprague 
and Traver do recover of Joel Parker, as receiver, and 
against the New Jersey Company, the sum of $1,010,496.29, 
(page 41.) 

It was, shortly after it was obtained, presented to the re- 
ceiver in New Jersey. He rejected iton the ground that the 
time for proving claims had expired. ‘Then application was 
made to the Court of Chancery for leave to prove. (page 1.) 
This was granted. The order was again presented and again 
rejected, (page 3.) From this adjudication of the receiver 
an appeal was taken to the Court of Chancery, which sus- 
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tained his decision and dismissed the appeal. Then an ap- 
peal was taken to the Court of Errors, which affirmed the 
decree of the Court of Chancery. From the decree thus 
affirmed this appeal has been taken. 


ARGUMENT. 


The ground of appeal to this Court must be that the Court 
of Chancery of New Jersey has not accorded to the so-called 
judgment of October 11, 1886, that full faith and credit as a 
record or judicial proceeding to which, under the constitu- 
tion, (Art. IV, Sec. 1,) it is entitled. 

Nine years before the recovery of this judgment, the New 
Jersey Company had been adjudged to be insolvent. At 
that time a receiver had been appointed in New Jersey and 
an ancillary receiver in New York. The judgment was, in 
terms, given against Joel Parker as such receiver, and the 
New Jersey Company, but, in effect, it was a judgment only 
against Joel Parker in his official character. At the time of 
its recovery, however, Joel Parker was not receiver in New 
Jersey. He had been succeeded by Stockton. Two ques- 
tions, therefore, arise. 

Is this so-called judgment entitled to any faith or credit 
whatever ? 

If entitled to any faith or credit as against Parker, and 
the assets which he received as ancillary receiver in New 
York, is it binding on Stockton and on the New Jersey assets? 


Pornt I. 
The Judgment of October 11, 1886, is an Absolute Nullity. 
This Court has authoritatively decided that a judgment 
recovered in New York must have the same effect given to 
it in the courts of New Jersey as it has in the State of New 


York under its laws, (Chew v. Brumagen, 13 Wall., 501.) 
But these laws, so far as relied on, must be proved in the 


- 
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cause. In the courts of New Jersey, thev are facts, (Anapp 
v. Abell, 10 All. on p. 489,) and this Court will not take judi- 
cial notice of them, the Court below not having done so, 
(Hanley v. Donoghoe, 116 U.S.,1.) Except in so far, there- 
fore, as the laws of New York have been proved in this case, 
the decision will be according to the common law. In the 
case in hand the only statute proved is that found on page 
13 of the case. It is See. 1207 of the code, which prescribes 
that “ Where there isan answer,’ (which is the present case,) 
‘the Court may permit the plaintiff to take any judgment 
consistent with the case made by the complaint and embraced 
within the issue.” ‘This is nothing but a succinct statement 
of the rule of equity practice which has always prevailed. 

If the judgment in question rests for its validity upon this 
provision it must fall. 

My contention is that the so-called judgment of October, 
1886, is not merely irregular, or even voidable, 2. e., liable to 
be set aside in a direct proceeding, but absolutely void. Let 
us examine it. 

(1) It differs altogether from the judgment of March 7th, 
1885. That was a decree in equity against all the defend- 
ants for the distribution of a specific fund. It rested upon 
and decided the issue in the cause. ‘The judgment of Oc- 
tober, 1886, was a common law judgment, adjudging (p. 4) 
that the plaintiffs recover of Joel Parker, as receiver, and 
the New Jersey Company, two only of the defendants, the 
sum of $1,010,496.29. If this were its only defect, I freely 
concede that it would be irregular, but not void. 

(2) But it has other and more serious defects. The suit 
was brought for the distribution of a fund by six policy- 
holders and one stockholder, suing on behalf of themselves 
and all others interested, (p. 14.) It was brought in respect 
of property which it was claimed belonged to the Hope Com- 
pany—specific property in the hands of the superintendent of 
insurance and by persons who claimed to have several de- 
mands against thatcompany only. It wasnot remotely in- 


ag 


6 


timated that these persons had any claim, much lessa claim as 
joint creditors against the New Jersey Company for a money 
demand: and not the slightest intimation was given to Joel 
Parker, during the progress of the cause, that any such claim 
would be made. And yet after these persons had, by the 
decree of March 1885, obtained all they asked for, they, ex 
parte, entered a judgment against him for upwards of a 
million of dollars, when it was perfectly obvious that if, as 
receiver, he owed anybody, it was the Hope Company, which 
had not been brought in court. Nor was this all. While 
the Court,in terms, adjudged that the receiver, Parker, owed 
the plaintiffs, it is apparent from the language of the eon- 
cluding paragraph of the order that the recovery was to be 
for the benefit of the Hope Company and its creditors, for it 
directs that the money be brought into court and distributed 
in accordance with the provisions of the original decree. 
And this provision by itself is quite as extraordinary as the 
rest of the judgment. For the plaintiffs who had not been 
constituted receivers or representatives of the Hope Company, 
who had not given bond, were thereby appointed to a trust 
of great responsibility without notice to any one concerned, 
and politely requested, after they had got the money, to 
bring it into court. ; 

The judgment, then, had these additional defects: 

ist. Though a judgment substantially in favor of the Hope 
Company, it was made in the absence of the Hope Company. 

2d. Though a judgment agaiust Joel Parker, receiver, it 

ras also made in his absence. 

3d. Whether it be viewed as a judgment in favor of the 
plaintiffs individually, or as a judgment in favor of the 
Hope Company, it was based upon nothing. It did not ad- 
judicate any issue. The parties had never been called into 
court to litigate the question of this alleged indebtedness. 


This brings us to the consideration of the constituents of 
a record or judicial proceeding. Says Mr. Justice Gray, in 
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Knapp v. Abell, 10 All., on page 489: “ The record of a case 
need not state all the proceedings in detail. It is enough 
that it shows the subject matter of the suit, jurisdiction over 
the parties, and the final judgment of the Court.” To the 
same effect is the language of this Court in Grignon’s Lessee 
v. Astor, 2 How., on page 340: “It is enough that there be 
something of record which shows the subject matter before 
the Court, and their action upon it.” With this description 
of a record, let us consider the matter. 


lst. The Court was without jurisdiction of the parties. In 
Thompson v. Whitman, 18 Wall., 457, it was held that a record 
reciting that jurisdiction had been acquired, might be con- 
tradicted. This we do not ask, so far as the Hope is con- 
cerned. It is admitted that the Hope Company was not 
brought in,(p.12,) and,as to Joel Parker, the proof of service 
filed fails to show any notification to him, (pp. 41, 45.) It 
is, Moreover, an undisputed fact that, at the time the judg- 
ment was entered, ne was no longer receiver. The order of 
discharge bad been made seven months before, (p. 50); and 
the conditions upon which the discharge had been granted 
were complied with, (pp. 1,5.) Up to the time of that dis- 
charge, the only question in litigation concerned the fund 
in the hands of the superintendent of insurance. That 
question had been finally decided. Is it conceivable that 
another question of far greater magnitude could have been 
lawfully passed upon, without so much, even, as giving Parker 
notice? He was a non-resident. The Court had gained 
jurisdiction over him for a particular purpose, and for a 
particular purpose only. By the judgment of October, 1886, 
jurisdiction was asserted for an entirely different purpose. 

It will be said that he was still in court, and was, there- 
fore, subject to its order. Suppose he was; he was not in 
court generally, but only for the purposes of the cause. 

It will be said, again, that evidence was taken as to the 
state of the account between the New Jersey Company and 
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the Hope Company, and that, therefore, it was proper to ad- 
judge the amount due from the one company to the other. 
This overlooks the fact that the account, such as it was, 
ras taken in the absence of the Hope Company. The Hope 
Company was not bound by it, and as the estoppel must be 
mutual to be binding, neither was the New Jersey Com- 
pany. It overlooks the fact, also, that the account, so far 
as it was taken, was properly taken, under the issue, for an 
entirely different purpose, viz., for the purpose of ascertain- 
ing whether the New Jersey Company was entitled to share 
in the fund which was the subject of the litigation. It was 
first decided that the New Jersey Company was not entitled 
to the fund, as a whole, because the assignment was ultra vires. 
Then the question arose whether it was entitled to be sub- 
rogated to the position of those policy-holders whose claims 
it had paid or assumed, for the purpose of sharing in the 
distribution. The decision on this point was: “ You (the 
New Jersey Company) received in assets, under the assign- 
ment, $530,075.94 (p. 34); you are to be charged with these, 
in the first instance, and also with the premiums you have 
collected on Hope policies; but, if you can show that the 
value of the policies transferred to you and the amount of 
Hope obligations you have paid, exceed the amount with 
which you are chargeable, then, for any excess, you may 
come in on an equality with other creditors of the same class 
and take your proportionate share,” (p. 35.) This having 
been established as the basis of the New Jersey Company’s 
claim, it beeameapparent to the receiver that the charge would 
exceed the credit, and all hope of sharing in the assets was, 
therefore, givenup. Still,on an accounting between the two 
companies, it is manifest that the New Jersey Company would 
have been entitled to a considerable allowance, for it had 
paid all the Hope liabilities for four years, and it had be- 
come the owner of many Hope policies. Notwithstanding 
this condition of things, what the attorney who procured 
the order of October, 1886, did, was to take the amount of 
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$530,075.94, that being tle amount of Hope assets trans- 
ferred ; add interest, from the time of the transfer to the 
date of the order,add thereto an additional sum of $1,540, 
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Probably, he gave no credit for the reason that the evi- 
dence on this head was wanting. 

What I desire to insist upon is that the evidence was per- 
verted from its proper purpose and made the basis of a 
judgment, for which it was in no wise adapted, and of which, 
up to the time of the final decree entered in March, 1885, no 
one ever dreamed. 

But it may be said that by the eighth paragraph of this 
decree the question of the indebtedness of Joel Parker as 
receiver was reserved. So,in the same clause, was the in- 
debtedness of the insurance superintendent, Smyth. This 
reservation had manifest reference to the above-mentioned 
sum of $1,540, included, as above stated, in the amount of 
the judgment against Joel Parker, and which appears to 
have been six months’ interest on a mortgage held by 
Smyth, which, it was alleged, had been paid to Parker, but 
should have been paid to Smyth, (p. 2.) 

The position of things was this: There was an issue and 
a contest respecting the fund held by the superintendent of 
insurance. This issue was disposed of by the decree of 
March, 1885. There was neither an issue nora contest re- 
specting anything else; nor had Joel Parker been called 
into court to answer any otherdemand. ‘The question then 
comes to this: When parties have been brought into court 
on one issue has the Court jurisdiction, especially in the ab- 
sence of all consent, to decide another matter—perfectly 
independent—as to which there has been no issue and no 
opportunity to be heard? This question would seem to an- 
swer itself. | 

If the Court on the petition of A should attempt to de- 


termine what B owed C, in{their absence, every one would 
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admit that the attempt was futile, and so if, in a contest 
between A and B with respect to their mutual rights, it 
should be attempted to determine at the instigation of A, 
without. Bg cqnsent, gaat B owed ©, this also would be 
equally fatile;. and ety thas .is the vem case now. before 
the Court. Certainly a record within the meaning of the 
constitutional provision is not merely a judgment, but a 
judgment upon an issue made by parties who have been 
brought before the Court in the manner prescribed by law. 
Suppose that A and B are the parties to a foreclosure. 
Would it be competent for the Court, after a decree of fore- 
closure had been made, to adjudge at the instance of A alone, 
that he had been libeled by B? Why not? Both of the 
parties are in court. The answer is simple enough. The 
Court has not obtained jurisdiction over them for any such 
purpose. 
The following authorities are in point: 


Unfried v. Hebner, €3 Ind. 68. 

Compton v. Pruitt, 88 Ind. 171. 
Goucher v. Clayton, 11 Jurist N. 8. 107. 
Munday v. Vail, 5 Vr. 418. 


The case of Goucher v. Clayton, (supra,) is very strong. It 
was a suit in equity to restrain the infringement of a patent. 
It appeared that the plaintiff had previously sued at law for 
damages for the infringement. He had brought the defendant 
inio court for the very cause of action for which judgment 
was given, and yet, because there was no issue, it was} held 
there was no estoppel. Said Woop, V. C.:; “I do not think 
that even if all the present defendants were parties to the 
record, a eourt of common law would have held, in a new 
action by the plaintiff, that there was an estoppel.” 

In Munday v. Vail, Beastey, C. J., said: “ But records or 
judgments are not estoppels with reference to every matter 
contained in them. They have such efficacy only with re- 
spect to the substance of the controversy and its essential con- 


cia. 
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comitants.” And again: “Jurisdiction may be defined to be 
the right to adjudicate concerning the subject matter in the 
given case. To constitute this there are three essentials— 
first, the Court must bave cognizance of the class of cases to 
which the one to be adjudged belongs; second, the proper 
parties must be present; third, the point decided must be in 
substance and effect within the issue. That a court cannot 
go out of its appointed sphere, and that its action is void 
with respect to persons who are strangers to its proceedings, 
are propositions that are established by a multitude of au- 
thorities. A defect in a judgment arising from the fact that 
the matter decided was not within the issue has not, it 
would seem, received much judicial consideration ; and yet 
I cannot doubt that such a defect must avoid the judg- 
ment.” 

The case of Bates v. Delavan, 5 Paige, 298, is in the same 
direction. 

I think I have estaklished that even Joel Parker, in his 
character of ancillary receiver in New York, would not 
have been concluded by this strange judgment. 


Pornt II. 


Even if it should be conceded that the judgment bound 
Joel Parker as ancillary receiver in New York, it would by 
no means follow that it bound Robert Stockton, as principal 
receiver in New Jersey. This was one of the grounds upon 
which the Court of Appeals rested its decision in the present 
case. It does not appear to present a federal question. And, 
therefore, | am entitled to insist that whether the decision 
were right or wrong, the appeal should be dismissed. _ 

But I assert further, that on the principle thoroughly es- 
tablished by this Court, the decision was right. If Robert 
Stockton was bound by the judgment given against Joel 
Parker, it must have been because he was a privy in right. 
But he was not. The receiver of a corporation manifestly 
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stands as tojthis matter in exactly the same position as the 
administrator of an estate. His powers do not extend be- 
yond the State of his appointment. The receiver of a court 
of the State of New York has no power to bind the receiver 
of a court of the State of New Jersey. Each is supreme 
within the jurisdiction which appoints him, but powerless 
beyond that jurisdiction. Chapman y. Fish, 6 Hill, 554. 
The following cases,are in point : 

Pond v. Makepeace, 2 Met. 116. 

Aspden v. Nixon, 4 How. 467. 

Stacy v. Masher, 6 How. 60. 

McLean v. Meek, 18 How. 16. 


And these cases hold that the judgment is not even prima 
facie evidence of the debt. 


I close, with the following extract from the case of Downs 
v. Fuller, in 2 Met. 135: “That a void judgment may be 
impeached by plea and proof, is very clear. It is generally 
true, no doubt, that an erroneous judgment is to be avoided 
only by writ of error; but this rule of law does not apply to 
cases where a party has a right to impeach a judgment and 
yet has no right to reverse it by writ of error.” Robert 
Stockton could not sue out a writ of error in New York. 
(Chapman vy. Fish, supra.) 

FREDERIC W. STEVENS, 
Of Counsel with Defendant in Error. 


Marcu, 1891. 
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JOHN HALSTEAD VS. SARAH A. BUSTER ET AL. 1 


] Pleas held before the Honorable John J. Jackson, judge of 

the district court of the United States for the district of 

West Virginia, at Charleston, on Wednesday, November 30th, 

1887, and in the 112th year of the Independence of the United 
States of America. 


Be it remembered that heretofore, to wit, at rules held in the 
clerk’s office of said court, at Charleston,on the first Monday in 
August, 1873, came John Halstead, a citizen and inhabitant of the 
State of New York, by Abraham Burlew, Esq., his counsel, and filed 
his declaration in ejectment (together with the notice thereto at- 
tached and the marshal’s return thereon) and specification of dam- 
ages against William B. Buster and Eldridge Barrett, which decla- 


ration, specification, notice, and marshal’s return are in the words 


and figures following, to wit: 


Declaration. 


In the District Court of the United States for the District of West 
Virginia, Holden at Charleston, in said State. 


2 John Halsted, a citizen of the city of New York and of 
the State of New York, complains of William B. Buster and 
Eldridge Barrett, citizens of the State of West Virginia, for that 
heretofore, to wit, on the first day of February, 1873, the said plaintiff 
was possessed in fee of a certain tract or parcel of land lying and 
being in the county of Fayette and State of West Virginia, which 
land was conveyed by Robert Soulter, trustee, to John Halstead on 
the 6th of June, 1864, but which land is more particularly deseribed 
in a deed from William K. Smith and Anderson G. Grinnan to the 
Forest Hill Mining and Manufacturing Company, dated on the 15th 
day of June, 1867, as follows, to wit: 
Beginning at a point marked “A” in the middle of the northern 
line of the old Forest Hill tract, thence N. 23° W. 193 poles to two 
chestnut oaks on a ridge between Armstrong and Morris creeks and 
corner to the lands of Paint Creek Company; thence along the top 
of the ridge 8. 87° W. 40 poles to two chestnuts, S. 59° W. 42 poles 
to a tall white oak, S. 32° W. 54 poles to a chestnut, S. 12 W. 
3 61 poles to a black oak, 8. 60° W. 32 poles to a white oak, 8. 
26° W. 34 poles to two chestnut oaks, 8. 48° W. 233 poles to 
a ches-nut, S. 64° W. 53 poles to a dogwood, S. 11° W. 26 poles to a 
white oak, S. 61° W. 106 poles toa gum, 8S. 10° W. 18 poles toa 
chestnut, S. 44° W.21} poles to a stake, S. 57° W. 45 poles to a 
hickory, S. 45° W. 26 poles to a small locust, S. 15° W. 24 poles toa 
chestnut oak, S. 42 poles to a chestnut oak, S. 28° E. 90 poles to a 
black oak, S. 84° W. 18 poles to a stake, S. 60 W. 41 poles to a chest- 
nut, S. 66° W. 44 poles to a black oak, N. 83° W. 36 poles to a chest-. 
nut, S. 43° W.82 poles N. 87° W. 28 poles to three chestnuts, N. 82° 
W. 60 poles to a black ouk, S. 50 W. 20 poles to a white oak, S. 12° 
W. 20 poles to a stake, 8. 5° W. 41 poles to a white oak, N. 86° W. 
1—325 
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32} poles to a chestnut, S. 35 W. 59 poles to a chestnut oak at the 
head of Morris creek; thence along the ridge between Paint and 
Armstrong creeks 8. 30° W. 69 poles to a chestnut, S. 55 E. 24 poles 
to a chestnut oak, N. 80 E. 25 poles to two chestnut eaks, S. 65 E. 25 
poles to a pine, N. 80° E. 56 poles to a white oak, 8. 16° E. 102 poles 
to a chestnut oak, S. 20° W. 48 poles to a chestnut, S. 45° W. 80 

poles to a chestnut, S. 33° E. 32 poles toa chestnut oak, S. 20° 
4 W. 77 poles to a chestnut oak and pine, 8. 16° E. 50 poles to 

a chestnut, 8. 5° W. 47 poles to a chestnut oak at the head of 
Ash Camp branch, 8. 50° E. 66 poles to a chestnut oak, N. 67’ E. 
24 poles to a chestnut, 8. 87° E. 24 poles to a chestnut, 8. 67° E. 24 
poles to a chestnut, S. 2’ W. 344 poles to a chestnut oak, S. 14° W. 
44 poles, S. 23° E. 41 poles to a chestnut, N. 84° E. 185 poles; 
thence N. 6° W. 450 poles; thence N. 31° E. 900 poles to the begin- 
ning; also a certain parcel of land bounded on the south by the 
foregoing boundary,on the north by the Great Kanawha river, be- 
ing the westerly part of the Huddleston survey, by a line r anning 
from the northerly to the southerly side of the sume, containing 
about one hundred acres, being a part of the tract known as the 
Huddleston tract. 

And, being possessed of the whole of the foregoing-described land, 
the defendants afterwards, to wit, on the 10th day of February, 
1875, entered into said premises and unlawfully withheld from said 
plaintiff the possession thereof, to his damage of $5,000.00. 

JOHN HALSTEAD, 
By A. BURLEW, His Att’y. 


5 Notice. 


To William B. Buster and Eldridge Barrett, defendants in the fore- 
going suit: 

Take notice that the above declaration in ejectment against you 
and specification of damages will be filed in the office of the clerk of 
the district court of the United States for the district of West Vir- 
ginia, holden at Charleston, at rules,on Monday, the 4th day of Au- 
gust, 1873, at which time and place you can appear if you think 
proper, and that if you fail to appear and plead thereto within the 
time required by law judgment will be given against you. 

JOHN HALSTEAD, 
By A. BURLEW, Ait?’y. 
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June, 1873. 
Specification. 
William B. Buster & Eldridge Barrett Dr. to John Halstead. 


To damages for destruction of property described in plaintiff’s 
declaration as follows: 


aa ‘To one thousand trees, at $2 per tree__........-.------ $2,000 00 
: amore i i litindipninemnncanedinwanu's 2,000 00 
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6 The plaintiff, John Halstead, will claim damages as above 


stated on the trial of this cause. 
JOHN HALSTEAD, 
By A. BURLEW, Atty. 


Return. 


Served within declaration, notice, and specification of damages on 
William Bb. Buster on this 29th day of July, 1873, by delivering to 
him a true copy of the same, and on Eldridge Barrett on this 29 
day of July, 1873, by delivering to his mother, a free white person 
& member of his family & above the age of 16 years, at his usual 
place of abode, a true copy of the within, and explaining to her the 
purport thereof, the said Barrett not at home and not found. 


WM. BROWN, 
Deputy for H. Slack, Mar. 


Whereupon, it appearing that the defendants, W. B. Buster and 
Eldridge Barrett, have been duly served with copies of the foregoing 
declaration, specification, and notice, and they failing to appear, on 

motion of the plaintiff it was ordered that judgment be en- 
7 tered in favor of the plaintiff against the defendants for the 

premises described in the declaration, unless they should ap- 
pear and plead to issue at the then next rules. 

At which: day, to wit, at rules held as aforesaid in said clerk’s 
office, on the first Monday in September, 1873, came again the 
plaintiff, by his said attorney, and on his motion, and the defend- 
ant- still failing to appear, it was ordered that the order made at the 
last rules in this cause be confirmed. 


And at another day, to wit, at a district court of the United States 
for the district of West Virginia, held at Charleston, December 24th, 
1873. 

This day came the parties, by their attorneys, and thereupon the 
defendants for plea say that they are not guilty of oe with- 
holding from the plaintiff the premises, as in the plaintiff’s declara- 
tion it is alleged; to which plea the plaintiff replies generally and 
puts himself upon the country, and the defendants do the like, and 

on motion of the defendants the office judgment obtained at 
8 rules is set aside, and by consent of the parties it is ordered 

that Surveyor A. P. Sinnett do go upon the lands in contro- 
versy in this action and do such surveying as either party may re- 
quire, and that he return to this court five reports and seven fair 
plats; but before commencing such surveying the surveyor shall 
give to the parties or their attorneys reasonable notice of the time 
and place of commencing such surveying. 


And at another day, to wit, at a district court of the United States . 
for the district of West Virginia, held at Charleston, May 8, 1874. 

This day came the parties, by their attorneys, and on motion of 
the plaintiff it is ordered that the surveyor, Abel P. Sinnett, do such 


+ oh eS 
Ly ees 
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further and additional surveying on the land in controversy as 
either party may require, and report in accordance with the pro- 
visions of the order of survey heretofore entered in this cause, and 
on motion of the defendants it is ordered that the plaintiff give 
bond with good security for costs in this cause before the clerk 

of this court within 60 days from this date, and on his 
9 failure so to do this cause shall be dismissed. 


And at another day, to wit, at a district court of the United States 
for the district of West Virginia, held at Charleston, November 
24, 1876. 

This day came the parties, by their attorneys, and on motion of 
the defendants and at their costs this cause is continued until the 
next term ; and Samuel Estep, a witness duly summoned in this 
cause at this term on behalf of the plaintiff, being called and not 
appearing, on motion of plaintiff a rule is awarded against said 
witness, returnable here on the 2d day of the next term, to answer for 
his said contempt. 


And at another day, to wit, at a district court of the United States 
for the district of West Virginia, held at Charleston, November 6, 
1878. 

This day came the parties, by their attorneys, and thereupon the 
death of the defendant Win. B. Buster is suggested upon the record, 

and by consent of the parties this cause is revived in the 
10. ~=—name of Mary A. Buster and Sarah A. Buster, heirs-at-law of 

said Wm. B. Buster, dec’d, to — proceeded in against them to 
final determination, and this cause is continued. : 


And at another day, to wit, at a district court of the United States 
for the district of West Virginia, held at Charleston, June 7, 1879. 

For reasons appearing to the court, this cause is set for trial on the 
9th day of the next term, to which time this cause is continued. 


And at another day, to wit, at a district court of the United States 
for the district of West Virginia, held at Charleston, November 16, 
1881. 

On motion of the plaintiff, by his attorney, T. S. Robson is hereby 
appointed assistant surveyor in this cause to act with A. P. Sinnett, 
heretofore appointed, and they are hereby directed to do such 
further surveying in this cause as either party may require and 
report the same to court, with maps, first giving ten days’ previous 
notice to counsel of record in this suit before beginning said sur- 

vey. 
11 ‘And said surveyors are ordered and directed to lay down on 
the maps already filed in this cause the entire Wilson and 
Gallatin surveys, under which the respective parties claim to hold. 
And this cause is continued at the costs of the plaintiff. 


And at another day, to wit, at a district court of the United States 
for the district of West Virginia, held at Charleston, May 8th, 
1882. : 
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The defendants, Sarah A. Buster, Mary A. McGee, formerly Mary 
A. Buster, disclaim title to all the lands in the plaintiff's declaration 
mentioned and described, except the following parcel, to wit: Be- 
ginning at the point marked “ B,” on the plat marked X, and filed 
in this cause by A. P. Sinnett, surveyor, thence with the blue line 
to the point “ D;” thence with the red line to the point “ J,” on the 
top of the ridge between the waters of Armstrong creek and Morris 
creek, a poplar tree standing at said point, the said point being on 
the outer line of the Gallatin 2,000 acres; thence with the top of 

said ridge towards the Kanawha river to the point “P;” 
12 thence with the red line to 13; thence by the blue line to 
the place of beginning, at the point “ B.” 


And at the same day, to wit, at a district court of the United 
States for the district of West Virginia, held at Charleston, the day 
and year last aforementioned. 

This day came the parties, by their attorneys, and thereupon 
came a jury, to wit, John N. Conley, A. W. Mann, Jacob Fry, Geo. 
E. Sampson, George A. Stephenson, J. M. McWhorter, James T. 
Rucker, Reuben Harrison, John H. Atkinson, John T. Gibson, 
Shryner Stover, and Gloud W. Kennedy, who being selected by lot, 
tried, and sworn the truth to speak upon the issue joined, and hav- 
ing partly heard the evidence, and there not being time to finish the 
trial of this cause this day, the jury are adjourned over until to- 
morrow morning at 9 o'clock. 


And at another day of the same term, to wit, at a district court of 
the United States for the district of West Virginia, held at Charles- 
ton, May 9, 1882. 7 

This day came the parties, by their attorneys, and the jury 

13 impaneled in this cause at a former day of the term appeared 

pursuant to their adjournment, and having heard the evi- 

dence, and there not being time to finish the trial of this cause this 

day, the jury are adjourned over until to-morrow morning at nine 
o'clock. 


And at another day of the same term, to wit, at a district court of 
the United States for the district of West Virginia, held at Charles- 
ton, May 10th, 1882. 

This day came the parties, by their attorneys, and, on motion of 
the plaintiff, it is ordered that this cause be dismissed as to the de- 
fendant Eldridge Barrett; and thereupon the jury impaneled 
and sworn in this cause appeared in court according to their ad- 
journment on yesterday, and, having fully heard the evidence and 
arguments of coutsel, retired to their chamber to consider of their 
verdict, and after some time returned into court and upon their 
oaths do say, “ We, the jury, find for the defendants.” Therefore it 

is considered by the court that the defendants be discharged 
14 and go hence without day, and that the plaintiff be in mercy, 

&c., and that the defendants recover against the plaintiff their 
costs by them about their defense in this behalf expended. 
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And at another day of the same term, to wit, at a district court 
of the United States for the district of West Virginia, held at Charles- 
ton, May 20, 1882. 

This day came again the parties, by their attorneys; and it ap- 
pearing that the judgment entered on the verdict rendered in this 
cause at a former day of this term having been so entered without 
the direction of the court thereto, the said judgment is set aside 
and held for naught; and thereupon the plaintiff, by his attorney, 
moved the court to set aside the verdict of the jury returned in 
this cause at this term and grant him a new trial herein, of which 
motion the court takes time to consider, and this cause is continued 
until the next term. 


ROE OEE WE RB. Meera te 
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And at another day, to wit, at a district court of the 
15 United States for the district of West Virginia, held at Charles- 
ton, May 30, 1883. 

This day came again the parties, by their attorneys, and the 
motion heretofore made by the plaintiff to set aside the verdict of 
the jury rendered herein and to award him a new trial, being argued 
and considered by the court, is overruled. 

It is therefore considered by the court that the defendants be dis- 
charged and go hence without day, and that the plaintiff be in 
mercy, &c., and that the defendants recover against the plaintiff 
their costs by them in this behalf expended, including in said costs 
the sum of $10, the fee of D.C. Gallaher, Esqr., who, at the instance - 
and by the direction of the court, recorded certain testimony given 
in court upon the motion aforesaid. 


ta 


Be ee ee 


And at another day, to wit, at a district court of the United States. 
for the district of West Virginia, held at Charleston, on the 24th 
May, 1877. 

This day came the piaintiffs, by their attorney, and here 

16 presented to the court the taandate of the Supreme Court of 

the United States in the above-entitled cause, and, on his mo- 

tion, it is ordered that said inandate, which is in the words and fig- 
ures following, ‘to wit, be here entered of record : 


Unirep Srates or AMERICA, 88: 


The President of the United States of America to the hon- +4 
[seal] orable the judge of the district court of the United 
States for the district of West Virginia, Greeting: 

Whereas, lately, in the district court of the United States for the 

district of West Virginia, before you, in a cause between Jolin Hal- 

sted, plaintiff, and Sarah A. Buster and Mary A. McGee (late Mary 

A. Buster), defendants, wherein the judgment of the said district 

court, entered in said cause on the 30th day of May, A. D. 1883, is 
in the following words, viz: 

“This day came again the parties, by their attorneys, and the mo- 

tion heretofore made by the plaintiff to set aside the verdict of the 

- jury rendered herein and to award him a new trial, being argued 


~~ 
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and considered by the court, isoverruled. It is therefore con- 
17 sidered by the court that the defendants be discharged and 

go hence without day, and that the plaintiff be in merey, &c., 
and that the defendants recover against the plaintiff their costs by 
them in this behalf expended, including in said costs the sum of 
$10, the fee of D. C. Gallaher, Esqr., who, at the instance and by the 
direction of the court, recorded certain testimony given in court 
upon the motion aforesaid,” as by the inspection of the transcript of 
the record of the said district court, which was brought into the Su- 
preme Court of the United States by virtue of a writ of error agree- 
ably to the act of Congress in such case made and _ provided, fully 
and at large appears. 

And whereas in the present term of October, in the year of our 
Lord one thousand eight hundred and eighty-six, the said cause 
came on to be heard before the said Supreme Court on the said 
transcript of record and was argued by counsel, on consideration 
whereof it is now here ordered and adjudged by this court that the 

judgment of the said district court in this cause be, and the 
18 same is hereby, reversed, costs in this court to be paid by the 
plaintiff in error, and that this cause be, and the same is 
hereby, remanded to the said district court for further proceedings. 


DeceMBER 138, 1886. 


You therefore are hereby commanded that such further proceed- 
ings be had in said cause, in conformity with the opinion and judg- 
ment of this court, as according to right and justice and the laws of 
the United States ought to be had, the said writ of error notwith- 
standing. | 

Witness the Honorable Morrison R. Waite, Chief Justice of said 
Supreme Court, the pinth day of May, in the year of our Lord one 
thousand eight hundred and eighty -seven. . 

JAMES H. McK ENNEY, 
Clerk of the Supreme Court of the United States. 
Costs : 
Oa per en eR —— 


Paid by pl’ff in error. 


And at the same day, to wit, at a district court of the United 
States for the district of West Virginia, held at Charleston, the day 
and year last aforementioned. 
19 This .day came the plaintiff, by his attorney, and on bis 
motion he has leave, with the assent of the said defendants, 
to amend his declaration at bar by inserting therein the citizenship 
of the said defendants at the time of the commencement of said 
action; whereupon the amendment was accordingly made in said 
declaration by inserting after the words “complains of William B. 
Buster and Eldridge Barrett” the following, to wit, “ citizens of the 
State of West Virginia,” so as to make the introductory part of said 
declaration, read as follows, to wit: John Halsted, a citizen of the 
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city and State of New York, complains of William B. Buster and 
Eldridge Barrett, citizens of the State of West Virginia, for that 
heretofore, to wit, &c. 


And at another day, to wit, at a district court of the United States 
for the district of West Virginia, held at Charleston, November 21 
1887. 

This day came the defendants, Sarah A. Buster and Mary A. 

McGee, as well as the plaintiff, by their attorneys, and there- 
20 upon the said defendants tendered a disclaimer in writing as 
to a portion of the lands set out and described in the plain- 
tiff’s deciaration, which is here filed; and as to the residue of said 
land the said defendants for plea say that they are not guilty of un- 
lawfully withholding from the plaintiff the same, as in the plaintiff’s 
declaration it is alleged, to which the plea the plaintiff replies gen- 
erally and puts himself upon the country, and the defendants do the 
like; and thereupon came a jury, to wit, A. W. Rollins, Robert C. 
Gustin, J. B. Peyton, Henry F. Goshorn, Evan Neely, Lemuel Jar- 
rett, Richard Woodrum, William Ferguson, C. C. Guthrie, A. W. 
Warden, Wm. M. Reitz, and D. M. Pearson, all good and lawful men 
of this judicial district, who being duly sworn to well and truly try 
the issue in this cause, and having partly heard the evidence, and 
the same not being concluded, and it being too late to finish the trial 
of this cause on this day, the Jury are adjourned over until to-mor- 
row morning at 9 o'clock. 
21 The disclaimer referred to in the last foregoing order is in 
the words and figures following, to wit: 


Disclaimer. 


“ JoHN HALSTEAD 
Us. >In Eject. 
Saran A. Buster et als. } 


The defendants, Sarah A. Buster and. Mary A. McGee, formerly, 
Mary A. Buster, disclaim title to all the lands in the plaintiff’s dee- 
laration mentioued and described except the following parcel, to wit: 
Beginning at the point marked ‘Bb’ on the plat marked ‘X’ and 
filed in this cause by A. P. Sennett, surveyor, thence with the 
blue line to the point.‘ D;’ thence with the red line to the point‘ J,’ 
the same being on the top of the ridge between ihe waters of Arm- 
strong creek and Morris creek, a poplar tree standing at said point, 
the said point being also on the outer line of the Gallitin 2,000 acres ; 
thence with the top of said ridge towards the Kanawha river to the 
point marked ‘P;’ thence with the red line to the intersection of 


said red line with said blue line at the point marked ‘13 ;’ 
22 thence with the blue line to the place of beginning at‘ B.’ 


SARAH A. BUSTER & 
MARY A. McGEE, 
By Her Attorneys.” 
W. MOLLOHAN, 
J. F. BROWN, Alt’ys. 
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And at another day, to wit, at a district court of the United States 
for the district of West Virginia, held at Charleston, November 22, 
1887. 

This day came the parties, by their att’ys, and the jury impanelled 
and sworn in this cause appeared in court according to their ad- 
journment on yesterday and, having fully heard the evidence and 
arguments of counsel, retired to their chamber to consider of their 
verdict, and after some time returned into court and upon their 
oaths do say: “ We, the jury, find for the defendants.” And there- 
upon the plaintiff moved the court to set aside the verdict of the 
jury in this cause and grant him a new trial herein; and the mat- 

ters of law arising upon said motion being argued by counsel, 
25 it is considered by the court that said motion be overruled. 
Therefore it is considered by the court that the plaintiff take 
nothing by his declaration aforesaid, but for his false clamor be in 
mercy, &e., and that the defendants recover against the said plain- 
tiffs their costs by them about their defense in this behalf expended, 


Memo.—Upon the trial of this cause the plaintiff, by his att’y’ 
excepted to certain rulings of the court given herein and tendered 
his bill of exceptions marked No. 1, which is here signed and sealed 
by the court and ordered to be madéa part of the record in this 
Cause, 

_ Bill of exceptions marked No. | is in the words and figures fol- 
lowing, to wit: 


“ Be it remembered that on the trial of this action before the jury 
the plaintiff, to maintain the issue on his part, read in evidence a 


copy of a survey and accompanying plat made April 14, 1795, for 
William Wilson of 85,600 acres of land in the words and figures 
24 following, to wit: Surveyed for William Wilson eighty-five 


thousand six hundred acres of land in Kanawha county, on 
S. W. side of the Great Kanawa river, joining surveys made for 
Albert Gallatin & Co. at and near the Great Falls of said river, ex- 
tending down back of and with said surveys so as to include some 
of the waters of Cabin creek, by virtue of the following land office 
treasury warrants, viz., 4 warrants of 20,000 acres each, Nos. 782, 
783, 784, 785, and 5,600 acres of a warrant for 20,000, N-. 791, all 
dated the 14th Oct., 1794, and is bounded as followeth, viz: Begin- 
ning at two beech trees in the forks of a branch running into Cabin 
creek about + of a mile below Flin’s cabin, and running thence 8. 
55° E. 350 poles to a poplar and red oak on the top of a ridge; 
thence 8S. 65° E. 286 poles, crossing a branch at 80 poles, to 2 gums 
on the east side of a hill; thence S. 85° E. 1,760 poles to two chest- 
nut trees growing from one root, crossing waters at the following 
distances from each other, at J20 poles, Paint creek; at 400 poles, 
a branch ; 440 po’s, at 500 poles, at 260 poles, s’d 2 chestnuts; thence 

S. 24° E. 732 poles to a beech in the forks of Armstrong’s 
25 creek about 6 poles from the left-hand fork of the same, 

being corner to Albert Gallatin’s survey of 2,000 acres, cross- 
ing water at 360 poles; thence 8S. 66° E. 1,366 poles, crossing Loop 
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creek, to a hickory on a hillside, corner to said Gallatin survey of 
3,000 acres; thence with a line of the same N. 74° 30’ east 798 poles 
to a gum & maple in thi forks « ff a branch, corner to the same; 
thence, leaving said survey and running east 724 poles, to 2 Spanish 
oaks about 0) pole Ss Irom the Few: if KK: aii awlha river, crossing water 
at 420 poles; thence south 15° west 504 poles to a ee an map le 
in a flat, crossing water at 220 aan thence S. 50° W. 152 poles to 
a Spanish oak & dogwood on the point of a ridge, crossing water at 
20 poles; thence 8S. 20 W. 432 poles to two chestnut oaks on the top 
of a ridge, crossing Waters al the following distance, 120 poles ; " 
thence 5. 10 E. 560 poles to two white oaks on the point of a ridge, 
crossing waters at the following distances, at 140 poles, 180 poles, & 
2U0 poles, waters of Laurel creek ; thence 8. 40° W. 2,020 poles to a 
poplar and maple in a hollow about 20 pas 5 from a branch 
26 of Paint creek, crossing waters at the follow distances, 160 
poles, 140 poles, 100 poles, 160 pos, 360 po 
Loop creek, 06U poles and 600 poles to the said maple and pop lar; 
thence N. 70° W. 4,548 wee s toa beech and sugar tree on the bank 
of Raccoon creek,a branch of Cabin creek, crossing waters at the follow- 
° ing distances, 400 poles, ‘ 20) poles, 2 40 pole B. 320 pole 3, | 040 poles s, LOO 
poles to Paint creek, 420 pol les, 500 pole S; waters of Paint creek, 720 
poles to Cabin creek, 488 poles tothe s’d beech & sugar tree ; thence 
N. 9° 30’ E. 2,980 poles to the sr te Sg crossing waters at 540 
poles, oUU poles, 240 poles, 200 poles, 300 poles, 540 poles, 100 poles, 
500 po’s, 460 poles to the said beginning, including 6,786 acres of ~ 
prior claims for which there isan allowance made in the calculation 


14th Ap’'l, ] 794. 


nY 
} . 
if 16>) poles LO 


AND’W JOHNSTON, Ass’t. 
REUBEN SLAUGHTER, S. A. 
A copy. 
Teste: JOEL S. QUARRIER, 
CUk Kanawha County C't. 


[, Thomas Swinburn, deputy for $8. Chapman, surveyor of Ka- 

nawha county, West Virginia, hereby certify that the date of 

27 the above survey, as recorded in the original surveyor’s book 

of Kanawha county, No. 1, in my office, is April 14, 1795. : 
Given under my hand this 9th May, 1882. 

THOMAS SWINBURN, 


Deputy for S. ¢ hapman, S. K. 
(Here follows diagram marked p. 27.) 

Also a copy of a grant from the Commonwealth of Virginia to 

Benjamin Martin, assignee of William Wilson, for 85,600 acres of 
land, dated Ist January, 1796, in the words and figures following 

’ ~ ? ? oD ©? 
to wit: 
Robert Brooke, Esquire, Governor of the Commonwealth of Virginia, — . 
to all to whom these presents shall come, Greeting : i 


Know ye that by virtue of land offiee treasury warrants No-. 782, 


ae 
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783, 784, 785, and 791, issued the 14th day of October, 1794, there 
is grant ted by the said Commonwealth unto Benjamin Martin, as- 
signee of William Wilson, a certain tract or parcel of land, contain- 
ing eighty-five thousand six hundred acres by survey bearing date 
the 14th day of April, 1795, lving and being in the county of 

98 Kanawha, on the southwest side of the Great Kanawha river, 
joining surveys made for Albert Gallatin at and near the 

Great Falls of said river and extending down back of and with the 
suid surveys so as to include some of the waters of Cabin creek, and 
wounded as followeth, to wit: Beginning at two beech trees in the 
fork of a braneh running into Cabin creek about a quarter of mile 
below Flin’s cabin, and running theuce 8. 55° E.350 poles to a pop- 
lar and red oak Ol the LOp of a ridge ; thence S. 65° I. 2St) poles, 
crossing a branch at 80 poles, to two gums on east side of a hill; 
thenee 8S. 80° E. 1,760 poles to two chestnut trees growing from one 
root, crossing waters at the f lowing distances from each other, to wit, 
at 120 poles, Paint creek ; 400 poles, a branch; at 440 poles, 500 poles, 
260 poles to the two chest nuts ; thence 8. 24° I. 752 poles toa beech 

in forks of } Avenates ng’s creek about six poles from the left-hand fork, 
the same | Ing corner to Albe U rallatin’s survey of 2.000 acres, Cross- 
ing water at three hundred an : sixty poles; thence S. 66° E. 1,366 
poles. ¢ rossing l, op creek, loa hickory ona hiliside, corner to 


yf 


so | 
— 
— © 


29 said Galentine’s survey ve asm thenee with a line of the 
sume N. r 743 KK. YS poles lo a gum & maple in the forks of 


a branch, corner to the same: thence, leaving said survey and run- 
| 


hing east 72 poles, to two Spanish oaks about 40 poles from the 


' Wa » 49% Bs 7 E-2° 
Great Kanawha river, crossing waters at 420 poles; theneeS. i5° W. 


004 poles to a poplar and = m: iple in a flat. crossing waters at 220 
poles: thence S. 50 W. 152 poles LO a Spanish oak and dogwood Oll 


the point of a ridge, crossing waters at 20 poles; thence 8. 20° W. 
43” poles to two chestuut oaks on the t ae of a ridge, crossing waters 
tthe following distance, 120 poles; thence 8S. 10° E. 560 poles to 
two white oaks on the point of a ridge, crossing waters at the follow- 


lt fy distanee-, 140 poles, LSU poles, and 200 — waters of Laurel 
creek: thence S. 40° W. 2,020 ewe to a poplar and maple in a hol- 
low about 20 0 poles from a braneh of Paint cre K. crossing waters at the 
following « stance-, 160 poles, 140 poles LOO p les, 160 poles, 360 poles, 


G60 poles to » Loop creek. OULU poles il nad G00 poles LO the said maple 
and poplar; thence N. 70° W. 4,548 poles to a beech and sugar 


tree on the bank of Raccoon creek. il braneh of Cabin 


30 creek, crossing waters at the following distance-, 400 poles, 

SAL poles, 240 poles, o20 poles, 1 O40 poles, 100 poles to 
Paint creek, WAL po] . U0 poles, Walers Ol Paint creek. 720 poles 
to Cabin creek, 488 poles to the said beech and sugar tree; thence 


ie & 30’ Bb. 2,980 poles to the beginuing, crossing waters at 
poles, 300 poles, 540 poles, 100 
poles, 5U0 poles, 460 poles to the said beginning; but it is always to 
be understood that the survey upon which this rrant Is founded in- 
cludes 6,786 acres of prior claims (exclusive of the above quantity of 
§5,600 acres), which having a preference by law to the warrants and 


rights upon which the graut is founded, liberty is reserved that the 


‘ 
: LQ) | 3. oUU Holes. 24) poles, VALE) 
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same shall be firm and valid and may be carried into grant or 
grants, and this grant _— be no bar in either law or equity to the 
confirmation of ~ title or — to the same, as before mentioned 


and rese rved, wit » it Ss ~ Ws inces: Lo have and LO hold the sald 
tract or parcel of co id, ‘h its appurtenances, to the sai | Benja- 

min Martin (except as before excepted) and his heirs forever. 
o | [In witness whereof the said Robert Brooke, Esquire, Goy- 


} 


ernor of the Commonwe aith of V1 irginia, hath hereunto set 
his hand and caused the lesser seal of the said Commonwealth to be 
affixed, at Richmond, on the first day of January, in the year of our 
Lord one thousand seven hundred and hinety-six, and of the Com- 
monwealth the twentieth. 


ROBERT BROOKE. 


LAND Orricr, RICHMOND, VA. 
The foregoing is a true copy from the records. 
Witness my hand and seal of office this 25d day of August, 1875. 
S. H. BOYKIN, 
| L. s. | feq. L Oijice. 


**? . 


Also sundry deeds and wills, beginning with a deed from Benja- 
min Martin which transferred, conveyed, and devised to the plaintifi 
all the title acquired by Martin under his said grant in and to the 
land described in his declaration in this cause. 

Also an agreement in writing signed by Mollohan and 
o2 Fountain, att’ys for defendant, and A. Burlew, att’y for plain- 
tiff, endorsed “agreement nade concerning certain m ips " &C., 

in the words and figures following, to wit: | 


JOHN HALSTEAD 
‘Ss. >In yectment. 


HEIRS OF , Wess B. Buster, Dee’d. } 


It is agreed between the plaintiff and defendants to the above- 
entitled action of eject yes now pending in the United States district 
court at Charleston, West Virginia, that on the trial thereof no evi- 
dence need be introduced by either party of the identity of the Wim. 
Wilson survey of 85,600 acres or of the Gallatin and Savary survey of 
2,000 acres, but the courses and distances thereof shall be assumed 
to be correctly laid down by A. P. Sinnett on the maps and plats 
filed by him in said cause, ae 1, 2,3, &e., under an order made 
in said cause at the last term of said court. This agreement is not, 


however, to preclude either valve from raising and insisting on 
any matters ol law by virtue whereot thre COUTSeS and dis 
33 tances of said surveys or elther of them may be required to 


yield to any other calls mentioned in said surveys respect- 
ively, and we accept the said plats in lieu of extending the said 
surveys upon the plats nade and heretofore filed by Surveyor Sin- 
nett in this cause, as required by the order made in this cause on 
the 16th day of November, 1881. 
MOLLOHAN & FONTAINE, 
Alt’ys for Defendants. 
A. BURLEW, At’y for Plaintiff. 
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Marcu 20, 1874. 
At the instance of the defendants, Buster and others, I began at 
the beech (at A) and run for the reverse of the last course of the 
Gallatin and Savary 2,000 acres N. 449} W. 125 poles to the line of 
the Forest Hill tract (at D), course continued, crossing Tucker fork 
at 178 poles, just below Barrett’s house, in all, from said beech, 342 
poles, to a poplar and two chestnut oaks on the top of the dividing 
ridge (at J); thence following along on the top of said ridge, as 
shown upon the plat, to the top of the rocky ledge on point ridge 
(at IX); thence down said point ridge to a fallen walnut on Arm- 
strong’s creek (at L). The defendants not wanting any further sur- 
veying done, I stopped the survey upon the part of the defence at 
this point. 
At the request of the plaintiff’s counsel [ went to the beech 
at (A) and ran the second call of a patent to J. R. Buster for 
acres; thenee N.to6 W. I ran it with 30’ variation to the right 
. 03 W., crossing ‘Tucker fork at 92 poles—course continued—in 
all 224 poles, for a white oak and gum; the distance terminated on 
the southeast hillside facing main Armstrong’s creek at (M) (corner 
not found). I found no marks upon this line at the termination of 
the distance, and about 2 poles to my right stand two white oaks. 
One of said oaks has three chops of an uxe on the side facing about 
west. One of said chops is about 23 feet from the ground; the other 
two are about three inches from each other and 12 or 14 inches above 
the first. I did not block this tree. The marks are too young for 
the Buster survey, say not more more than 10 or 12 years old. There 
has been oak timber—several trees—cut and taken away for timber, 
as I suppose, in the immediate vicinity of the termination of this 
line. I then run the 3d eall of said patent S. 473 W., cross- 
O38 ing the head of Log hollow and over a point and crossing the 
Wilson line at 72 poles, and crossing the head Or a hollow of 
Tucker’s fork, in all 92 voles, for two chestnut oaks and white wal- 
nut. The distance terminated on a point ridge facing Tucker’s fork 
at (N) (corner not found). No marks found upon this line. I then 
run for the 4th call of patent 5. 33 W. 42 poles for a poplar and 
birch; distance terminated on a hillside near the Tucker’s fork at 
(QO). I did not find this corner orany marks upon this line. I then 
then run for the last zall of the patent S. 74 E., crossing Tucker’s fork 
at 14 poles, and stopped surveying. 
Pursuant to notice given, at the request of plaintiff's counsel, 
I went on the 6th of August, 1874—I went to the house of 
James R. Buster, on Armstrong’s creek, and, being informed 
that Dr. Chas. F. Hale was absent from home, I adjourned 
the survey until August the llth. Tuesday, llth August, 1874, 
pursuant to adjournment [ went to the beech tree at (A) on 
Armstrong’s creek, corner to Wilson, Gallatin, and Buster. Pres- 
ent, J. R. Buster, Wm. D. Buster, Dr. Chas. F. Hale, David Ma- 
hood, and —— Anderson. In aecordance with instructions 
oY of plaintiff’s counsel end also of Dr. C. F. Hale, with said 
Mahood and Anderson as my chainmen, Iran the second eall 
of a patent to Jas. R. Buster for 97 acres. I ran it with a variation 


SR ale ft 
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of 30’ east, thence N. 53 W., crossing Tucker fork at 92 poles, course 
continued, in all 224 poles, for a white oak and gum. The distance 
terminated ona southeast hillside facing main Armstrong’s creek at 
(M), corner not found. I hunted for marks and could find no marks 
as corner or line Lrees, There has been timber cut about the terml- 
nation of this line. I then run the 3d call of patent S. 47} W. 92 


oles for two chestnuts, oaks, and white walnut. The distance gave 

ridve at ( N a fae lng the ‘Tus ker fork. | found ho marks 

line and found no marks as corner trees at or near the 

NN). Lhere is chestnut-oak timber near the termination of 

ie, but I found — upon it. I then J then ran the 4th eall of 

patent 5. 83 W x poles for a Po] lar and birch. The COuUrse 

id distance tert 1 on a hill near Tucker fork at (QO), 

‘ner not “re gpm no marks found upon this line. I then 

“all of parent S 43 K., ere SSIng Tucker fork at 14 poles, 

continued by protraction, in all 150 poles, to (1), thence N. 
SU pol sto A, the pl ice 1] i 


1 1ie Linn son the: act Ol pal \ Ing hal hade blue are intended to 
resent the lands claimed by lal I's. 

lhe lines represented by the letters A,J, P, Q,& to A, and shaded 
re intended to represent a tract of land claimed by William B. 


kK, L, O, and to ‘ and 
tract of land claimed by 


| 
James ht. Bu 
The lines r enaad y letter om, V, eo to A, and shaded 


: intended to repr a trict of 97 acres claimed by James 


* oy } 7) “} va tt. +} ’ : ame . ¥ t | »| 
,»~aha ruh aceoralins Othe patent Calis Irom the beech at 


which Is rt Sh) 
he SINNETT, 
for Dist. W. Va. 


, 


’ . | : ‘% . | ‘ + £.2- ] * -— ] TT. 
\nd said plat is et idorsed “ Exhibit B,” in the words, letters, 
s, and figures following, to wi! 


? 


(tlere roOLLOWS diagram Marnecau 


pr action by A. P. Sinnett, surveyor, on the 
. 1Sd8zZ. eer irke ‘ pli it No. 7 in tne words and figures 
following, to wit: 


(Here follows diagram marked p. 41a.) 

And it was admitted by the er etive parties in the presence of 
the jury that the exterior lines of the said William Wilson survey 
of 50,600 acres and the Gallatin and Sav: iry survey of 2.000 acres 
hereinafter mentioned are correctly laid « lown on the said plat made 
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by A. P. Sinnett, marked “ No. 4,” and form an overlapping or in- 
terference with each other as tliere represented. 
It was alsoadmitted by the respective parties to this action in the 
presence of the jury that the lands claimed by the plaintiff and de- 
scribed in his declaration and represented and inscribed on 
42 said map within the lines shaded biue as the “ Forest Hill 
tract,” and that said lands are correctly laid down on said 
map. | 
And it was admitted by the defendants in the presence of thejury 
that they were 1D possession of all the lands described in the decla- 
ration and claim title thereto, except that part thereof for which 
they have filed a written disclaimer in this action, which is in the 
words and figures following, to wit: 


(For said disclaimer see page 11 of this record.) 

And the plaintiff introduced evidence tending to prove that he 
and those under whom he claims have been in occupation of the 
lands described in the declaration by actual occupancy of the same 
since the year 1860. 

It was also proved by the plaintiff that the beginning corner in the 
grant to Martin for the 85,600 acres is designated on the said map 
filed by A. P. Sinnett by the index pointing to the corner, marked 
“ 2 beeches.” 

That the fourth call in said grant for “two chestnut trees 
43 growing from one root” is represented on the Martin line 
within the said Gallatin and Savary grant at “ 2 chestnuts,” 
which were found and located on the ground, and that the call in 
the Martin grant “toa beech in the forks of Armstrong’s creek,” 
“corner to Albert Gallatin’s survey of 2,000 acres,” is represented 
on said map at the point “A.” 
» The defendants, to maintain the issue on their part, read in evi- 
dence an entry dated the —, in the words and figures following, to 
Wil: 


(Entry not found on file in the papers.) 


Also a copy of a survey for 2,000 acres made on the aforesaid 
entry, dated the 24th of August, 1794, in the words and figures fol- 
lowing, to wit: 


Surveyed for Albert Gallatin and Savary De Valcoulon 2,000 
acres of land in Kanawha county on the 8S. W. side of the Great 
Kanawha river, joining a survey made for William Morris of 500 
acres and near the upper end of a survey of 359 acres for Andrew 

Donnally and the lower end of a survey made for James 
44 Armstrong, by virtue of a land office treasury warrant for 

2,000 acres, No. 17562, issued to Richard Clai the 30th June, 
1783, and is bounded as followeth, to wit: 

Beginning at a beach on Armstrong’s creek above the first forks 
of said creek, about 80 poles up from said fork and about 6 poles 
from the largest fork on the right-hand side thereof, thence down 
the creek N. 34° E. 325 poles to a sugar tree & elm, N. 31 W. 192 
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+ poles to a birch & lynn, corner to William Morris; thence with his 
| line N. 57 W. 945 to two white oaks near Donnally’s line, S. 53° W. 


280 poles to syeamore on a creek; thence 8. 49 E. 1,200 poles to the 
| beginning. 

: REUBEN SLAUGHTER, S. A. C. 
24th Aug’t, 1794. 


Copy. 
Teste: THOMAS SWINBURN, 

Dep. for 8S. Chapman, S. K. C. 
lee, $1.00 


(Ilere follows diagram marked p. 44.) 


Also a copy of a grant from the Commonwealth of Virginia to 
Albert Gallatin and Savary De Valcoulon for 2,000 acres, 
tJ dated 22d July, L795, In the words and ligures following, LO 
Wit: 
Robert Brooke, Esquire, Governor of the Commonwealth of Vir- 
ee 1] 4] 
ginia, to all to whom these presents shall come, Greeting: 


know ye that by virtue of a land office treasury warrant, number 


' seventeen thousand five hundred and sixty-two, issued the thirtieth 
{ day of June, one thousand seven hundred and eighty-three, there is 
—— granted by the said Commonwealth unto Albert Galatine and Savary 


De Valecoulon a certain tract or parcel of land containing two thou- 
sand acres by survey bearing date the twenty-fourth day of August, 
one thousand seven hundred and ninety-four, lying and being in 
the COULLY of Kenhawa Ol) the south we st side of the Great Ken- 
hawa river, jolning a survey made for William Morris of five hun- 
dred acres and near the upper end of a survey made for Audrew 
Donnally of three hundred and fifty-nine acres and the lower end 
of a survey made for James Armstrong, and is bounded as followeth, 
to wit: 
Beginning at a beech on Armstrong’s creek above the first 
1G forks of said creek about eighty poles up from the fork and 
about six poles from the largest fork on the right-hand side 
thereof, thence down the creek north thirty-four degrees east three 
hundred and twenty-five poles to a sugar tree and elm, north thirty- 
one degre: Ss west one hundred and ninety-two poles Loa brick and 
lynn, corner to William Morris; thence with his line north fifty- 
seven degrees west nine hundred and forty-five poles to two white 
oaks; thence leaving his line and running south fifty-three degrees 
west two hundred and eighty poles to a sycamore on a branch; 
thence south eighty-nine degrees east twelve hundred poles to the 
beginning, with its appurtenances; to have and to hold the said 
tract or parcel of land, with its appurtenances, to the said Albert 
Gelatine and Seavary De Valcoulon and their heirs forever. 
Ln witness whereof the said Robert Brooke, Esquire, Governor of 
the Commonwealth of Virginia, hath hereunto set bis hand and 


‘> +>.) 
on™" EU 
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caused the lesser seal of the said Commonwealth to be affixed, 
47 at Richmond, on the twenty-second day of July, in the year 
of our Lord one thousand seven hundred and ninety-five, and 
of the Commonwealth the twentieth. 
ROBERT BROOKE. 


LAND OFFICE, RICHMOND, VIRGINIA. 


The foregoing is a true copy from the records. 
Witness my hand and seal of office this 27th day of April, 1877. 
[x. s.] & BH. Stee 


. ? ;* 
RP or Land (tice. 


And it was agreed in open court, in the presence of the jury, by 
the respective parties to this action that the Gallatin and pavary 
title to the land described in said last-mentioned grant was, on or 
before March 22, 1842, forfeited to the Commonwea!th for the non- 
payment of taxes due thereon and for the failure of the owners to 
cause the same to be entered on the books of the commissioners of 
the proper counties and have thesame charged with 
to law. 

The defendants also read in evidence a CODY of proceedings had 

in Fayette county concerning the aforesaid forfeiture in the 
48 words and figures following, to wit: } 


: taxes according 


y 
> 


— 


At a circuit superior court of law & chancery, held for the county 
of Fayette, at the court-house, on Monday, the 3d day of April, 
1839. 

Present: The Honorable Edwin S. Duncan, one of the judges of 
the general court and of the 9th judicial circuit. 

The court appointed Alfred Beckley com’r of delinquent and for- 
feited lands in the place of Wm. Carnifix, resigned, who thereupon, 
with Wm. Carnifix and Aaron Stockton his security, entered into 
and acknowledged a bond in the penalty of $1,000, with conditions 
according to law, and also took the oath prescribed by law. 

And at another day, to wit, at a circuit superior court of law and 
chancery continued and held for the county of Fayette, on Saturday, 
the 2d day of April, 1842, the commissioner of forfeited and de- 
linquent lands for Fayette county this day made a reportin writing 
that a tract of land containing 2,000 acres patented to Albert Galla- 

tin and Savary de Vancoulon (alias Jolin Savary) is forfeited 
49 for reasons stated in the report, and the report by the court 

is ordered to be filed, and it is ordered that the commissioner 
do make sale of the said land at the next June term of Fayette 
county court on the terms and according to the provisions of the acts 
of Assembly in such cases made and provided, and that he report 
his sales to the court. | 

And on another day, to wit, at a circuit superior court of law and 
chancery continued and held for the county of Fayette, on Thursday, 
the Ist day of September, 1842, the commissioner of forfeited and 
delinquent lands this day made a report of the sale of a tract con- 
taining 2,000 acres patented — Albert Gallatin and John De Van- 
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iOl, ai 

, , 
et al ' 


Fi 


cou ias John Savary, at which sale 


one-fourth part of which was paid in hand and the purchaser’s 

bond taken for the residue. It is adjudged and ordered that the 

sale be confirmed, and the commissioner, after paying the expenses 
reported by him out of the purchase-money as received, and 

90 lispose of the residue as directed by the acts of Assembly in 
uch cases made and provided. 


[, k. HH. Easby, clerk of the cireuit court of Fayette county 
and stat Ol \V { Virginia, do Ci rtify that the foregoing is a true 
COps m the records of my office: and I further cert tify that | 
have n | dilig nt search through ut my sald office and find no 
other than the above proceedings relating to the patent of Gallatin 
& Savi r 2,000 acres of land. 

Given under my hand this 27th day of April, 1877 


] 
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Alfred Becklev. commissioner of forfeited A delinquent lands, to 
: ; , . » +1 ; : 

Miarv Jones. in the words and figures following, to wit: 

- ’ ! : + ! : 

7 Chis indenture, made this fourth f April, in the year 


’ 7 } 
Ord One thousand elght i} 
commissioner of de! 


fayette and C 


eCKLY, 


. 
, ’ 
\ vy ; Ty 
s ; 
+ : | ‘ * i , 


. . 
my and for tne cou Ht Ol 


i} 


of the one part, and Mary Jones, of said county, of the other part 
Whereas the cirenit superior court of law — chancery for the 
said county of Favette did, by virtue of an act of the General As- 
sembly of Virginia passed on the 30th day I MI irch, 1837, entitled 
An act to amend and explain the laws concerning western land 
titles,and for other purposes, constitute and appoint the said Alfred 
Beckly commissioner of delinquent and forfeited land in and for 
the county ol have tte: and whereas, under ate ap pol Intment alore- 
suld, an | in pursuant ‘e of the said recited act : . of the ame! ndatory 
act of the General Assembly passed on the tl day of March, 1838, 
entitled “An act to amend an act iitied* An act to amend and ex- 
plain the laws concerning western land titles. pat for other pur- 
poses,” the said Alfred Beckly, by virtue of an order of the judge 
of the circuit superior court of law aud chancery for said 
2 COUNTY made on the second 1 day of \pril, 1842, did cause 
pub ic notice LO be olive 1} of the t LiImMe and place of sale ot the 


inafter described in a 


to wit, in the 


here 


the place of se le 


of Lewisburg, on the county of Greenbrie 
be posted at the door of the court-house « 
four « 


came the purchasers at the price of one hundred dollars, 


ig some of the 


— Virginia, 


und and forty-three, be- 
Inquentana forfeited lands 
mmonwealth of Virginia, 


newsp: 


Western Whig, 


ther public places in suid county for at least thirty days next 
preceeding the day of sale; and, in pursuance of the said advertise- 
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James Morris, for himself 


Ek. H. E ASB Y, Clerk. 


records and 
ent and forfeited lands 
now West Vir- 
nd could not be found. 
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published the tow- 
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ment, did offer at public sale, at the door of the court-house afore- 
said, on the 16th day of June, 1842, among others, the tract or parcel 
of land hereinafter described; and at the said public sale the said 
Mary Jones, the party of the second part, being the highest bidder, 
became the satidleaner of part of a tract or parcel of land situate on 
Armstrong creek, in said county, containing 2,000 acres, patented LO 
Albert Gallatin and John De Valeoulon, alias John Savary, on the 
22d July, 1795, and forfeited in the name of their vendees, 
53 and which part of said tract is bounded as follows, to wit: 
Beginning at a beech on the bank of Armstrong’s creek 
about 80 poles above the mouth of the first large branch from the 
N. W., thence N. 34° KE. 280 poles to a division line agreed upon 
by the said Mary Jones and George Richards, and with said line 
from a walnut on the bank of the creek north 58° west to a certain 
point of a rock ledge on the top of the creek ridge,and with said 
ridge in all its meanders till it intersects the back or protracted line 
of the whole survey, and with said line south 49}! east to the be- 
ginning, containing four hundred acres, more or less; and the said 
sale having been confirmed by a decreetal order made on the Ist day 
of September, 1842; and whereas, the whole of the purchase-money 
having been paid by the said party of the second part, the purchaser 
is now entitled by the provision of the first-recited act to a deed for 
the same from the said party of the first part, he, the said commis- 
sioner, conveying such title therein as the said act authorises to be 
conveyed or as he can convey as the authorised com missioner 
o4 as afore said (but without any personal responsibility what- 
ever); Now, this indenture witnesseth that the said party of 
the first part, for and in consideration of $33.55, one-fourth whereof 
was to him in hand paid at the date of the sale aforesaid and the 
residue, together with $ —, interest accruing on said residue since 
the same became due, at and before the sealin g and delivery hereof, 
the receipt whereof is hereby acknowledged, : hereby grant, bar- 
gain, sell, and convey unto the said party of the second part, her 
heirs and assigns forever, said part of said tract, to hold thesame by 
and according to the metes, ner and abuttals above set forth, 
with all and singular the tenements, hereditaments, and appurte- 
nances and all the right, title, and interest that the said party of the 
first part is, under and by virtue of the acts aforesaid and under and 
by virtue of his appointment as aforesaid, authorized to convey on 
and to the same; to have and to hold thesame and all and singular 
the appurtenances aforesaid to the said party of the second part, her 
heirs and assigns forever. 
In testimony whereof the said party of the first part has 
hereunto set his hand and seal the day and year above 
written. 


) 
> é 
J. 


call 
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ALFRED BECKLEY, [seat.] 
Commissioner of Del. Forfeited Lands, Fayette Co. 
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FayeTreE County Courr 
CLERK’s Orrice, 4th April, 1848. 
This deed was acknowledged by the vendor in this office, and is 
admitted to record, 
‘Teste : JAMES T. WAITE, D. C., 
For H. HILL, AFC 


A COPY from the records in this office. 
Witness my hand & official seal this 18th day of September, 
1874. 
G. M. BLUME, 


L.. s.| Clerk County Court. Fayette ¢ ounty, West Virginia. 


To the reading of whieh deed the plaintiff objected because the 
said proceedings in Fayette county did not show Mary Jones to be 
the purchaser of the land described in said deed, and because the 

defendants produced no decree of court directing a deed to be 
O6 made to her for the lands conveyed by said deed ; which ob- 

jections, after being argued and considered, were each of them 
overruled by the court, and the said deed was read in evidence to 
the jury as connecting said Mary Jones with the said Gallatin grant 
and as showing title in the defendants; to which decisions and rul- 
ings and to each of them the plaintiff then and there excepted. 

The defendants also read in evidence a copy of a deed from Al- 
fred Beckley, commissioner, to George Richards in the words and 
figures following, to wit: 


1 


This indenture, made this twentieth day of January, in the year 
of our Lord one thousand eight hundred and forty-six, between 
Alfred Beckley, commissioner of delinquent and forfeited lands in 
and for the county of Fayette and Commonwealth of Virginia, of 
the one part, and George Richards, of Fayette county, Virginia, 
of the other part: Whereas the circuit superior court of law and 
chancery for the said county of Fayette did, by virtue of an act of 

the General Assembly of Virginia passed on the 30th day of 


o7 March, 1837, entitled “An act to amend and explain the laws 
concerning western land titles, and for others purposes,” con- 


stitute and appoint the said Alfred Beckley commissioner of delin- 


quent and forfeited lands in and for the county of Fayette ; 

And whereas, under the appointment aforesaid and in pursuance 
of the said recited act and of the amendatory act of the General 
Assembly passed on the 15th day of March, LSSS, entitled “An act 
to amend an act entitled ‘An act to amend and explain the laws 
concerning western land titles, and for other purposes,” the said 
Alfred Beckley, by virtue of an order of the judge of the circuit 
superior court of law and chancery for said county made on the — 
day of April, 1842, did cause public notice to be given of the time 
and place of sale of the said land hereinafter described in a news- 
paper published nearest the place of sale (to wit, in the —, published 
in the town of Charleston, in the county of Kanawha) and caused 
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the same to be posted at the door of the court-house of said 
58 county and at least four other public places in said county 

for at least thirtv days next preceding the day-of sale, and in 
pursuance of the said advertisement did offer at public sale at the 
door of the court-house aforesaid, on the 16th day of June, 1842, 
among others, the tract or parcel of land hereinafter described, and 
at the sald public sale the sald George Richards, the party of the 
second part, being the highest bidder, beeame the purchaser of lot 
or tract No. 2, being. part of a tract or parcel of land of 2,000 acres 
on Armstrong’s creek, a branch of the Great Kanawha river, | 
ented to Albert Gallatin and John De Vancoulen, alias John Savary, 
on the 22d July, 1795, and forfeited in the name of John Savary, 
and which said tract or lot No. 2 is bounded as follows, to wit: Be- 
ginning at Aa walnut on the north bank of Arimstrone’s creek, thence 
N. 56° west toa remarkably rocky place or pile on the dividing ridge 
between the waters of Armstrong’s and Morris creeks; thence with 


said ridge, with its various bearings, to the closing or protracted line of 


the patent, and with it reversed N. 455 west about 115 poles to 
59 division corner of part or lot No. 3,sold to James fg ris, and 
with his line N 332° east 546 poles to the pat it lin 1e, ind 
with the s Same reve rsing south oi east 500 poles t O iva ane and eons 
thence south 31° east 192 poles to Henry Banks’ corner, and with a 


line of the original grant south 34° west ab ut 45 poles to the inter- 
section of the line from walnut to the pile of rocks Upon the divid- 
ing ridge. 

And ‘whereas. the whole of the pure lhe paras being paid by the 
said party of the second part, the purchaser is now entitled by the pro- 
Visions of the first-rec! ted act to a deed for the same from the said 
party of the first part for and in consideration of S5U0.005, one 
whereof was to him in hand paid at the date of the sale atoresaid 
and the residue (together with $— interest accruing on said residue 
since the same became due) at and before the sealing and delivery 
hereof, the receipt whereof Is here by acknow rt da d, do- hereby rrant, 
bargain, sell, and convey to the said party o% the second part, liis 

heirs and assigns torever, said lot or tract No. 2, to hold 


60 the same by and according to the metes, bounds, - abuttals 
above set forth, with all and singular the tenements, heredita- 


} ] 
. 


ments and appurtenances and all the right, title, and interest that 
the said party of the first — own under and by virtue of the acts 
aforesaid and under and by virtue of his appointment as eas 
authorized to convey in — tothe same; to have and to hold th 
and all and singular the appurtenances aforesaid to the valid Parcy 
of the second part, his heirs and assigns forever, subject to all the 
rights of occupant claimants according to the provisions of the sev- 
eral acts of Assembly in such cases made and provided. 

In testimony whereof the said party of the first part has hereunto 
set his hand and seal the day and year above written. 

ALFRED BECKLY, [seat.] 
Commissioner of Forfeited & Delingue nt Lands, Fay. Lo. 


ae eo, 
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FAYETTE County Court, 
Crerk’s Orrice, March 11th, 1846. 
61 Personally came before me in my office this day Alfred 
Beckly, commissioner of forfeited and delinquent lands in 
said county, party of the Ist part to the within indenture, and ac- 
knowledged the same to be his act & deed for the purposes therein 
expressed and desired the same to be recorded. 


Teste : H. M. DICKINSON, CPS. 


A COpy. 
Teste : M. T. DAVIS, Clerk, 
By Cy. W. MIL L, EN , Dep. 


Defendants also read in evidence sundry deeds and decrees trans- 
ferring and conveying to the defendants the title acquired by Mary 
Jones and George Richards by the said deeds from Beckley, com- 
missioner, to the lands described in the aforesaid deeds to Jones 
and Richards respectively, and proved that said deed to the said 
Mary Jones embraced all tie lands described in the plaintiff’s 
declaration which they have not disclaimed as aforesaid. The 
defendants also introduced evidence tending lo prove that they and 
those under whom they claim have been in the possession of the 

land conveyed In the said deed to Mary Jones since the date 
62 of its execution. The plaintiff then further to maintain the 

issue on his part read in evidence sundry entries in the words 
and figures following, and endorsed “'Thomas Edgar for Wm. Wilson, 
three entri ap to wit: 

Thomas Edgar, for Wm. Wilson, enters 50,000 acres of land in Ka- 
nawha county by virtue of t-ree office treasury warrants, 20,000 acres 
each, to begin joining a survey made for Henry Banks of 10,000 
acres on Cabbin creek and extend along back of Gallatin’s & Co. 
survey made on and near the Kanawha river, « all the surveys & 
entries on the same as far Up as the Montg: miery line & to extend 
back for quantity, leaving room for all surveys and prior locations 
in said bounds, warrants Nos. 785 & 752 & 754. 

October 24, 1794. 

Entry Book No. 1, page 71st. 

A copy. 

Teste: ° JOEL S. UARRIER, 


L Kanon ha Co. Ct. 


Thomas Edgar, for Wm. Wilson, lifts his entry of 10,000 acres 
made between Skile’s entry of 40,000 acres & Banks’ lands at 
63 the mouth of Ganley & enters the same joining back of his 
entry of 50,000 acres between Cabbin creek & the Mont- 
pomery line along up Kanawha, made the 24th Octol Cr, 1794, by 
virtue of part of L. office 'T. warrant for 20,000 acres, No. 784. 
Jan’y 25th, 1790. 
iEntry Book No. 1, page 86. 
‘Teste : JOEL 8S. QUARRIER, 


Vk Kana. Co. C't. 
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Thomas Edgar, for William Wilson, lifts his entry of 10,000 acres 
made on 12 pole the 24th Oct’r, 1704, & enters the same joining his 
entry of 50,000 acres between Cabbin creek and the falls of Ka- 
nawha river. 

Jan’y 20th, 1795. 

Entry Book No. 1, page 84. 

A copy. 

Teste : JOEL S. QUARRIER, 

CVk Kanawha County C't. 


It was admitted also by the parties in open court, in the presence 
of the jury, that, in addition to the foregoing entries, Thomas Edgar, 
for William Wilson, on the 10th day of April, 1795, regularly en- 
tered 15,600 acres in Kanawha county, which entry added to the 

foregoing entries aggregates 85,600 acres (exclusive of 6,756 
64 acres), on which the Martin grant is founded. 
Also an entry dated the 12th day of April, 1785, in the 
words and figures following, to wit: 

Albert Galiton & Savary De Valcoulon, among others, made the 
following entrys, to wit: For 100 acres, 1,900 acres, 5,000 acres, 4,000 
acres, and also 8,000 acres on 3 State warrants—one, No. 15240, 
dated 2d April, 1783, to Michael Ryan; one, No. 21941, dated 24th 
Dee’r, 1783, & the other, No. 15195, dated 2 Ap’l, 1783, granted to 
Philip Slaughter, on the Grate Kanawha, so as to include all the 
vacant land on it between the entry of Andrew Donnally at the 
Grate Falls of the river and the several entrys made in Campbell's 
bottom & near it, little above and near Elk, leaving room for the 
entry made in the several places of that space, & also to extend 
back of the said entry of Donnally’s one mile above it on the Ka- 
naw-a, the af’s'd entry to be laid in as meny surveys as necessary to 
include all the vacant lands in the limits set by said location on the 
Grate Kanawhia. 

Aprile 12th, 17585. : 

Copy. 

Teste : THOMAS SWINBURN, 

Dep. for S. Chapman, 8S. Kk. C. 


65 Also a survey of 3,000 acres for Albert Gallatin and Savary 
De Valcoulon, dated 3d August, 1794, in the words and 

, . . i. 

figures following, to wit: 


(Here follows diagram marked p. 65.) 


Surveyed for Albert Gallatin and Savary De Valcoulon 3,000 acres 
of land in Kanawha county, on the S. W. side of the Great Ka- 
nawha river, joining around, above, and below a survey made for 
William Morris & Andrew Donally, at the Great Falls of said river, 
by virtue of a land office treasury warrant for 500 acres, No. 21941, 
ass’e of James Hawkins, who was assignee of David Anderson, 
and is boundet’, as followeth, to wit: Beginning at a lynn 
opposite the mouth of Ganley river, on the bank of Kanawha, 


a 


ee 


Renan eRe ent 
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and also opposite two large rocks about 20 poles in the river, 
and thence down the river with its meanders and binding 
therewith three hundred and fifty-four poles to a large rock in the 
river, corner to Donnally W Morris, and with these lines 8S. 50 EK. 75 
poles to chestnut oaks, corner to the same, 8. 15 E. 80 poles to a 
he ech W Sugar tree, corner to the Sane, south 50 poles to two 
66 lynns, corner to the same, S.65 W.48 poles to an ash & 
sugar tree on the bank of the river; thence down the river 

with its meanders and binding thereon seven hundred and seventy 
poles to a sycamore & elm on the bank of the river, Joining or near 
the land surveyed for James Armstrong; thence leaving the river 
and running S. 12° E. 400 poles to a hickory on a spur of a ridge; 
thence N. 74° E. 798 poles to a lynn and maple on the point of a 
hillin the fork of a creek and about 15 poles from the main forksof said 
creek, which creek empties into Kanawha in the land surveyed for 
Donnally & Morris; thence N. 1 W. 8438 poles to the beginning. 

od Aug., 1704. 

REUBEN SLAUGHTER, S. K. C. 

Copy from Record Book l, pape o 

A copy from the record. 

Teste: HAMILTON MORRIS, 


(Vk Kanawha County Court. 


And proved that the Martin grant calls for the southern bound- 
ary of this 3,000-acre survey and that said survey lies between the 
said Martin grant and the Great Kanawha river. 
67 Also an entry dated the 12th day of April, 1783, in the 
words and figures following, to wit: 


Albert Galiton & Savary De Valcoulon, among others, made the 
following entrys, to wit: For 100 acres, 1,900 acres, 5,000 acres, 4,000 
acres, and also 8,000 aeres on 3 State warrants—one, No. 15240, 
dated 2d April, 1783, to Michael Ryan; one, No. 21941, dated 24 
Dee’r, 1783, & the other, No. 15195, dated 2d Ap’l, 1785, granted to 
Philip Slaughter on the Grafe Kanawha, so as to include all the 
vacant land on it between the entry of Andrew Donnally at the 
Grate Falls of the river & the several entrys made in Camp- 
bell’s bottom & near it, little above & near Elk, leaving room for 
the entrys made in the several places of that space, & also to extend 
back of the said said entrys of Donnally’s one mile above it on the 
Kanawha, the af’s’d entry to be laid in as meny surveys as (are) neces- 
sary to include all the vacant lands in the limits set by said location 
on the Grafate Kanawha. 

Aprile 12th, 1783. 

Copy. 

Teste : THOMAS SWINBURN, 

Dep. for S. Chapman, £46 

Also 4,000 acres added to the foregoing entry in 3 land office war- 
rants—one, No. 15466, dated 11th Ap’l, 1783, granted to John Lewis, 
& No-. 17562 & 17566, & dated 30th June, 1783, granted to Richard 

4—320 
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Claiborne, so that the whole 12,000 be surveyed as the 8,000 had been 
directed by said entry. 
Apr-le 12th, 1785. 


Copy. 
Teste : THOMAS SWINBURN, | 
Dep. for S. Chapman, 8. K. C. 
68 Also a survey for 2,000 acres for Albert Gallatin and Savary 


De Valcoulon, dated the 28 of August, 1794, in the words 
and figures following, to wit: 


(Here fellows diagram marked p. 68.) 


Surveyed for Albert Gallatin & Savary De Valcoulon 2,000 acres 
of land in Kanawha county, on the S. west side of the Great Kana- 
wha river, joining the lands of John Hansford, Wm. Prior, & An- 
drew Donnally, by virtue of a land office treasury warrant, for 2,000 
aeres, No. 15240, and dated 2d Ap’l, 1783, issued in the name of 
Michael Ryan, and is bounded as follows (to wit): 

Beginning at a black oak, corner to Hansford, and running with 
his line N. 57° W. 337 poles toa chestnut, corner to same, & N. 56° 
E. 100 poles toa poplar & birch, on the bank of the river; thence 
down the river with its meanders 293 poles to a small lynn grown 
from a large stump on the bank of Kanawha river; thence leaving 
the river and with a line of William Prior’s 8. 35° W. 15 poles toa 
poplar, corner to the same, 8. 78° W.395 poles toa poplar, S. 47° W. 
090 poles to a poplar, corner to Donnally, and with his lines S. 40° 
W. 50 poles toa beech & sugar tree, S. 35° I. 44 poles to a black 
oak & white oak, E.92 poles to two beeches, N.77° E. 30 poles to two 
pines near the bank of Cabin creek ; thence leaving Donnally’s lines 
& running N. 82 E. 914 poles to the beginning. 

28th Aug’t, 1794. | 

REUBEN SLAUGHTER, S. K. C. 

Copy. 

Teste : THOMAS SWINBURN, 

Deputy for S. Chapman, S. K. C. 


And proved that this survey lies between the said Wilson survey 
for 85,600 acres and the Great Kanawha river, and that tire south- 
ern boundary of the said 2,000 aeres runs through the beginning 
corner of the said Wilson survey at the “ 2 beeches” designated by 
the index on said map No. 4. 

The plaintiff also read in evidence two certificates, numbered 1 
and 2, respectively,and proved the due payment of the taxes assessed 
on the lands granted to Benjamin Martin aforesaid up to and in- 
cluding the year 1842, which certificates are in the words and figures 
following, to wit: 


a en 
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(No. 1.) 


COMMONWEALTH OF VIRGINIA, 
OFFICE OF THE AUDITOR OF PuBLIC ACCOUNTs, 
RICHMOND, VA., April 29, 1881. 

I, R. A. Noel, first clerk in the office of the auditor of public ac- 
counts for the Commonwealth of Virginia, and, in the absence of 
said officer, acting auditor of public accounts, do hereby certify that — 
it appears from the records of my office, which I have caused to be 
carefully examined, that on the 30th day of June, 1838, Judi th Dob- 
son paid into the treasury, through this office, the sum of $23.10 on 
account of the rede wm ption of 85,600 acres of land on the Great Ka- 
nawha river, in Kanawha county, returned as delinquent for the 
taxes due thereon for the years 1835, 1856, & 1837. 

Given under my hand the day and year above written. 

R. A. NOEL, 
Act’g Auditor. 


(No. 2.) 


COMMONWEALTH OF VIRGINIA, 
OFFICE OF THE AUDITOR OF PUBLIC ACCOUNTS, 
RicHMOND, Va., April 29, 1881. 

I, R. A. Noel, first clerk in the office of the auditor of public ac- 
counts for the Commonwealth of Virginia, and, in the absence of said 
officer, acting auditor of public accounts, do hereby certify that it 
appears from the records of said office, ae I have caused to be 
carefully examined, that on the 19th July, 1836, John G. Mosby, for 
H. O. Middleton, paid into the treasury hocual this office the sum 
of $61.92, in redemption of a tract of 85,600 acres of land on Ka- 
nawha and New rivers, in the county of Fayette, in the name of Judah 
Dobson, which land was omitted from the books of the commissioner 
of the revenue for the years 1811 to 1835, both inclusive. 

Given under my hand the day and year above written. 

R. A. NOEL, 
Act'g Aud’t’r. 


The plaintiff then read in evidence a survey made for Andrew 
Reed and John Stewart for 50,000 acres in the words and figures 
following, to wit: 


Surveyed for Andrew Reed and John Stuart 50,000 acres of land 
by virtue of two entries, one the made the 4th day of August, 1794, 
for 25,629 acres on two land office treasury warr: ints for 1! 1471 acres, 
numbered 18199, granted to John Strother, Jun’r, the 30th day of 
July, 1783, and No. 14931, granted to Hannah Coon the 10th of 
Dee’r, 1782, and 6,158 acres, part of a land office treasury warrant 
No. 19830, granted to Obadiah Smith the 10th of Oct’r, 1783. The 
other entry, for 24,371 acres, made the 4th day of June, 1795, on a 
land office treasury warrant No. 1578, granted to Henry Banks the 
19th day of May, 1795, and 4,371 acres, part of a land office 2 treasury 
[warrant], No. 1057, granted to Joseph Meze the 3d of January, 1795, 
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lying in Montgomery county, on the west side of New river “ alias” 
Kanawha, including Loop creek, Arbuckle’s creek, and Pipe creek, 
and bounded as follows: Beginning at a white oak marked J. M.,a 
chestnut and black oak on top of the river ridge below the mouth of 
Piney river and corner of Moore and Beckley’s survey, and with their 
lines S. 80° W. 258 poles to two chestnut oaks; 8S. 30° W. 246 to a 
hickroy and white-oak sapling ; 8. 76° W.4 to two white oaks ; 8. 10° 
EK. 158 to two Spanish oaks and a chestnut; 5. 50° W. 686 poles to a 
black oak and two white; N. 70° W. 46 to a black oak and chest- 
nut; S. 75° W. 192 to two pines in a glade; N. 40° W. 114 to a 
white oak and oak marked J. M., and several other brazed trees; 
thence leaving Moore & Beckly’s line north 450 poles to 2 chestnuts 
on a ridge; N. 40 W. 72 to two chestnuts and chestnut oak; N. 62 
W. 64 to a white oak and two poplars; north 106 to a chestnut 
oak and chestnut; N. 45° W. 88 p. to 2 chestnuts and chestnut oak ; 
N. 23 E. 36 to a chestnut. and white oak on Stuart’s ridge, 
69 between the waters of the Loop and Paint creeks; N. 70° W. 
100 to a chestnut oak, white oak, and small poplar; N. 18 E. 
216 to two chestnut oaks on a ridge; N. 9° E. 298 to two chestnuts 
and small poplar on a ridge; N. 36 E. 40 to a black oak and chest- 
nut; N. 102 to a chestnut, chestnut oak, and sour-wood sapling; N. 
18 W. 242 to a black oak, gum tree, and chestnut on a ridge; N. 
23° E. 52 to a black oak and white-oak sapling ; N. 30° W. 184, cross- 
ing a sinall fork of Paint creek, to two white oaks in a draft; N.650 
p. toa black and S anish and a chestnut oaks on the point of a 
ridge; N. 39° E 1C\ p. to two white oaks on a ridge; N. 58 to two 
Spanish oaks; N. 40 E.68 to a Spanish and white oaks on a ridge ; 
N. 17° W. 110 to 2 maple and chestnut oak ; N. 18 E. 1,020 toa dog- 
wood, a small psplar, and chestnut on a high ridge and along the 
same; N. 22° EK. 116 to a black oak and red oak; N. 50° E. 40 toa 
black oak and white oak; N. 27° E. 190 toa black oak and three 
Spanish oaks; N. 41° W. 980 to two Spanish oaks marked J. E. and 
four chestnuts marked J. M.,S. P., & W. R., on Farley’s sugar tree 
mountain on the 8. side of Pack’s gap; N. 246 to 3 sugar trees on 
the side of a ridge; east 158 to three chestnut oaks on top of the 
mountain; N. 46° W. 74 to two sugar trees and a chestnut oak on 
said mountain; N. 30° E. 140 to two elms; N. 8° E. 144 to a Span- 
ish and chestnut oaks and sugar tree; N. 10° W. 132 to three chest- 
nut oaks near a pinnacle of rocks; N. 70° E. 132 to 3 chestnut oaks; 
E. 52 to a lyn- and buckeye; N..25° E. 1,040 to a white oak marked 
W. R. and chestnut marked J.8., J. M., and maple marked 8. P. in 
a hollow; N. 40° E. 24 to a maple and Spanish oak on the river 
ridge ; 8S. 242 to two white oaks and red vak marked J. 8. near the 
bank of the river and up the several courses thereof, and binding 
thereon 5,220 poles, to a sacefras, two ash trees, and marked 8. P., a 
Spanish oak and lynn on the river bank ; thence continuing up and 
with the meanders of the river 1,056 poles to a beech; thence leav- 
ing the river S. 62° W. 186 to a sugar tree on the side of a ridgy ; 8. 
25° W. 40 to a poplar and hickory near the river; west 36 pos to 
a chestnut oak marked J. 8. and chestnut oak sapling on the side of 
a ridge above a large deerlick ; 8. 28° W. 400 to an ash, sugar tree, 
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and buckeye; S. 10° E. 30 to two ash trees and poplar near the 
river; S. 71° W. 16 to two water beeches and asycamere on the edge 
of the river; N. 83° W. 240 upthe river ridge to a poplar and Span- 
ish oak; 8S. 62° W. 110 poles to the beginning. An allowance of 
27,662¢ acres is made in the calculation of the area of this platé for 
three surveys, viz., two of 12,500 acres each and one of 3,062} acres, 
made for Henry Banks and contained in the boundary thereof. 
Compleated the 10th of June, 1795. 
JOHN JAMESON & 
THOS. FEANSTON, 
Chainmen. 
SAMUEL PACK & 
JAMES ELLIS, 
Pilots and Marksmen. 


70 L. OvFIce. 
A copy from the original. 
Teste : JOHN MATHEWS, Ass’t. 
GORDON CLOYD,S. M. C. 


Teste: W. SELDEN, 
Reg. Lid Off. 


January 3lst, 1825. 


The following is a copy of the map accompanying the last afore- 
said survey, to wit: 


(Here follows diagram marked p. 70.) 


And proved that from 1,500 to 2,000 acres of this survey lies within 
the Martin grant on the southeast end thereof. 

Also an entry made for Thomas Edgar, 4th March, 1795, in the 
words and figures following, to wit: 


1795, March 4. Surveved by W. D. 


Thomas Edgar, by virtue of 2 land office treasury warrants, one, 
No. 693, granted to Alex’r Porter and James Welch the 9th of Sept., 
1794, 5,000 aeres of which is unappropriated ; the other, No. 15902, 
a duplicate, granted to Colo. Wm. McWilliams, & the property of 
Henry Banks, and by him assigned to Thos. Edgar, for 4,000 acres, 
and a certificate for 730 acres lodged in the surveyor’s office of Green- 
brier, No. 469, dated 29th of May, 1794, granted to Henry Bowyer, 
in all amounting to 9,730 acres, enters the same below and adjoin- 
ing Colo. John Stuart’s and Andrew Reid’s entry of 31,856} acres. 


The above is a true copy of the entry made by Thomas Edgar of 
9.730 acres in Entry Book D, page 23, in the surveyor’s office in 
Montgomery county, Va. 

Teste : KR. R. LINKONS, 

Su. M. Co., Va. 
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Also a copy of a survey made for Thomas Edgar for 9,730 acres 
in the words and figures following, to wit: 


(Here follows diagram marked p. 71.) 


Surveyed for Thomas Edgar 9,730 acres of land by virtue of an 
entry made 4th of March, 1795, on the following land office treasury 
warrants, “ viz:” 5,000 acres, part of a land office treasury warrant 
No. 693, granted to Alexander Porter & James Weich the Yth of 
September, 1794; 4,000 acres on a land office treasury warrant No. 
15902, granted to Colo. William MeWilliams the 8th of May, 1783, 
and 730 acres, part of a land office treasury warrant No. 469, granted 
to Henry Bowyer the 29th of May, 1794, lying in Montgomery 
county, on the Kenhawa river, a small distance above the falls, and 
bounded as follows: Beginning at two Spanish oaks marked I. E. 
and four chestnuts marked I. M.S. P. & W. R. on Farly’s sugar- 
tree mountain, on the south side of Pack’s gap, and corner of 
Ried’s and Stuart’s loop survey, and joining and below Andrew 

Reid’s entry of 31,356 acres, and thence with the lines of the 
71 & 72 loop survey N. 246 poles to three sugar trees on the side 

of a ridge, east 158 to 3 chestnut oaks on the top of the 
mountain, N. 46 W. 74 to two sugar trees and a chestnut oak on said 
mountain, N. 30° E. 140 to two elms, N. 8 E. 144 toa Spanish & 
chestnut oaks and a sugar tree, N. 10 W. 130 to three chestnut oaks 
near a pinnacle of rocks, N. 70 E. 132 to three chestnut oaks, east 
52 to a lynn and buckeye, N. 25 E. 1,040 toa white oak marked W. 
R. and chestnut marked I.8. 1. M. and maple marked S. P. in a hol- 
low, N. 50 E. 24 to a maple and Spanish oak on the river ridge; 
thence leaving s’d line N. 338 W. 132 to a white oak and red oak, S. 
66 W. 116 to a white oak and red oak, 8S. 47 W. 120 to two hicko- 
ries in a hollow, S. 76 W. 96 to a mapleand a large poplar, N. 46 W. 
58 to a poplar and maple on the north side of a hill, N. 3 E. 54toa 
chestnut and chestnut oak on the bank of the river and down the 
several courses thereof and binding thereon, 342 poles to two maples 
and a chestnut oak; thence leaving the river W. 54 poles to two 
chestnuts on west side of a hill, N. 55 W. 30 to two beech trees by a 
small branch, south 67° west 470 to a beech and chestnut on the 
bank of a creek, S. 318 poles to a double sugar tree, lynn, maple, 
and chestnut oak on asharp ridge by a stack of rocks, 8. 7° W. 
2,320 to two white oaks and a poplar near a branch of Bear creek 
and on a line of Reed’s survey and with the same N. 41 E. 486 poles 
to three chestnut oaks on a high ridge, a corner of Reed’s survey, 
N. 52 E. 232 poles to the beginning; variation, 3° E. 

Completed 20th April, 1796. 

WM. DINGESS, Ass’t. 
GORDON CLOYD, S. A. C. 
SAMUEL PACK, 
Pilot and Director. 
WILLIAM HILTON & 
SAMUEL PACK, Jr., 
Chainmen. 
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The foregoing survey is a true copy from land book, page 231, 
in the surveyor’s office of Montgomery Co., Va. 
Teste : B. R. LINKONS, 
Su’v’r M. Co., Va. 


And proved that 6,817 acres of this survey lie within the said 
Martin’s grants, adjoining the aforesaid Ried and Stuart survey, and 
that no part of the said Ried and Stuart survey or the said ‘Thomas 
Edgar survey lies within the said interlock caused by the said over- 
lapping of the said Martin and Gallatin grants as aforesaid. 

Upon this state of facts the plaintiff asked the court to instruct 
the jury in the words and figures as follows, to wit: 


Plaintiff's Instruction No. 1. 

73 JOHN HALSTED | 

US. i 

Mary A. Busterand Saran A. Buster, Heirs-at- | 
Law of William Buster, Dee’d. 


-In Ejectment. 


The court instructs the jury inasmuch as it is a conceded fact in 
this cause that the Gallatin survey of 2,000 acres which has been 
given in evidence by the defendants, under which they claim, was at 
the date of the passage of the act of March 22nd, 1842, concerning 
delinquent and forfeited lands, forfeited to the Commonwealth for 
the non-payment of taxes due thereon or for the failure of the owners 
to cause the same to be entered on the books of the commissioners 
of the proper counties and have the same charged with taxes ac- 
cording to law, that the said survey then was by reason of such for- 
feiture vested in the Commonwealth ; and if the jury find from the 

evidence that the boundaries of the William Wilson survey 

74 of 85,600 acres and the grant thereunder given in evidence 
by the plaintiff and under which he claims included any 

part of the land embraced within the boundary of the said forfeited 
survey,and that the persons having just title or claim to said Wilson’s 
survey at the passage of the act aforesaid shall have paid all the 
taxes duly assessed and charged against them and all taxes that 
ought to have been assessed as charged from the time they acquired 
title thereto, then by virtue of the said act of March 22, 1842, that 
portion of the forfeited survey embraced within the boundary of the 
Wilson survey which had become and was vested in the Common- 
wealth became absolutely transferred to and vested in the said 
persons having such title and claim to said Wilson survey, 
except so far as any persons made bona fide claim to any part 
of said land by title, legal or equitable, derived from the Com- 
monwealth, and on which the taxes had been fully paid up 

5 according to law; to the giving of which instruction the de- 
fendants objected, and in lieu thereof the court, at the in- 
stance of the defendants, instructed the jury as follows, to wit: If 
the jury find from the evidence that the grant to Gallatin and 
Savary, under which the defendants claim, is older than the grant-to 
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Benjamin Martin, assignee of William Wilson, under which the 
plaintiff claims, and that the Gallatin and Savary grant is founded 
on an older entry and survey than the entry and survey upon 
which the Martin grant is founded, and that any portion of the land’ 
in controversy is included within the calls of each of said grants, 
then the court instructs the jury that that portion of the Gallatin 
and Savary survey within the said Martin survey was excepted and 
reserved in and from the operation of the Martin grant, and that 
the grant to said Martin, assignee, &c., vested in him no title 
76 or claim of title to so much of the Gallatin & Savary grant 
as was included within the limits of the said Martin grant, 
and that the plaintiff has acquired no title or claim of title to 
the land in controversy in this action by virtue of the forfeiture of 
the Gallatin and Savary title to the Commonwealth of Virginia. 

To the giving of which instructions the plaintiff objects, and, the 
said objections of the defendants and plaintiff, respectively, being 
argued and considered, the court was of the opinion to and, did ac- 
cordingly sustain the defendants’ objections to the plaintiff's aforesaid 
instructions, and did overrule the plaintiff's said objections to the de- 
fendants’ said instructions ; and thereupon the court refused to in- 
struct the jury as requested by the plaintiff, but did instruct the jurv 

as requested by the defendants ; to which foregoing decisions, 
ii rulings, and aetions, and to each of them, the plaintiff then 
and there excepted, and his said exceptions are signed, 
sealed, and reserved to him. 
J. J. JACKSON. 
November —, 1887. 


And not at this day, to wit, at.a district court of the United States 
for the district of West Virginia, held at Charleston, on the 30th day 
of November, 1887, being the same day and year first herein men- 
tioned. 

The plaintiff desiring to appeal from the judgment of the court 
rendered in this cause to the Supreme Court of the United States, 
and it appearing from the affidavits filed in the cause that the land 
in controversy exceeds in value the sum of $5,000.00, the court cer- 
tifies that the matter in controversy in this cause, exclusive of costs, 

exceeds the sum of $5,000.00. A writ of error and supersedeas 
78 is allowed the plaintiff on his executing a bond, with good 
security, in the penalty of $2,000.00, conditioned according to 
law, to be approved by a judge of a circuit or district court of the. 
United States, and filing the same in the clerk’s office of this court, 
at Charleston. Execution is stayed on said judgment for sixty days. 

The bond above required is in the words and figures following, to 

wit: 
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District Court of the United States of America for the District of 
West Virginia, in the Fourth Circuit. 


JouHn HALSTEAD 


v8. | In Ejectment. Bond for 
Mary A. Busrer and Saran A. Buster. { Damages and Costs. 
Heirs, &c. J 


Know all men by these presents that we, John Halstead and 

Joshua Van Brimmer, are held and firmly bound unto the 

79 above-named Mary A. Buster and Sarah A. Buster, heirs- 

at-law of Wm. B. Buster, in the sum of two thousand dollars, 

to be paid to the said Mary A. Buster & Sarah A. Buster; for the 

payment of which, well and truly to be made, we bind ourselves and 

each of us, our and each of our heirs, executors, and administrators, 

jointly and severally, firmly by these presents. Sealed with our 

seals and dated the twelfth day of December, in the year of our 
Lord one thousand eight hundred and eighty-seven. 

Whereas the above-named John Halstead has prosecuted an ap- 
peal to the Supreme Court of the United States to remove the judg- 
ment rendered in the above-entitled suit by the judge of the district 
court of the United States for the district of West Virginia, holden 
at Charleston, in said district: , 

Now, therefore, the condition of this obligation 1s such that if the 

above-named John Halstead shall prosecute the said appeal 
SO to effect and answer all damages and costs‘if he should fail 
to make his plea good, then this obligation shall be void; 
otherwise the same shall be and remain in full force and virtue. 
JOHN HALSTEAD. 
JOSHUA VAN BRIMMER. 


Sealed and delivered and taken and acknowledged this 12 day 
of December, 1887, before me— 
JOHN A. SHIELDS, 
U.S. C. Judge. 


UNITED STATES OF AMERICA, ea 
Southern District of New York, j~° 


John Halstead, of Mauch Chunk, Pa.,and Joshua Van Brim- 
mer, 17 Park Row, New York city, being duly. sworn, each deposes 
and says, each for himself, that he is worth the sum of four thou- 

sand dollars over and above all lis just debts and liabilities. 
1 JOHN HALSTEAD. 
JOSHUA VAN BRIMMER. 


Sworn to this 12th day of December, A. D. 1887, before me— 
JOHN A. SHIELDS, 
U.S. C. Judge. 


(Endorsed :) U.S. district court for the district of West Virginia, 
4th circuit. John Halstead vs. Mary A. Buster & al. Bond for 
D—o20 
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costs on appeal. Bond approved as to form and sufficiency as to 
amount. New York, Dee. 12th, 1887. E. Henry Lacombe. Filed 
Dec. 17th, 1887. Teste: J. Y. Moore, cl’k D. C. U.S., D. W. Va. 


Owns house and lot, used for business purposes, unencumbered 
on Goerck St., N. Y. city. 
T. G., Clerk. 
Bond approved. 
J. J. JACKSON, 
U.S. D. Judge. 


§2 U. S. District Court for the District of West Virginia, 4th 
Circuit. 


Joun HALSTEAD ) 
ag st 
Mary A. Buster et als. } 


State oF New YoOrK, ee 
City and County of New York, j ~~’ 

Joshua Van Brimmer, being duly sworn, deposes and says that 
he resides at No. 17 Park Row, in the city of New York; that he is 
a freeholder in said city ; that heowns property at 138 Goerck street, 
and that it is worth over eight thousand dollars and is unencum- 
bered. The property — a building 25 ft. by 100 feet, used for busi- 


ness purposes. 
JOSHUA VAN BRIMMER. 


Subscribed and sworn to before me the 12th day of Dec., 1887. 
TIMOTHY GRIFFITH, 
Clerk U.S.C. (C. 


83 From 6ral examination, as well as the above affidavit, I be- 
lieve the surety on bond for appeal to be sufficient. 
a. G., Gk 
I, Jasper Y. Moore, clerk of the district court of the United States 
for the district of West Virginia, do certify that the foregoing is a 
true and correct transcript of the record and proceedings in the ac- 
tion of ejectment lately pending in my said court, at Charleston, 


‘ wherein John Halstead was plaintiff and Sarah A. Buster & others 


were defendants, except an entry mentioned on page 43 of this record 
as not found in the papers, and also the order allowing an appeal, 
dated and recorded the 30th day of May, 1883, and also “ bill of ex- 
ceptions No. 2,” taken at a previous trial of this cause and embraced 
within a former record of this case. 


Seal District Court United Zo mgpenct a : ——s 
: , r yr: supvserivpe my name and anx i@ Sea 
sake tre wren of my said court, at Charleston, this 
Va 28th day of January, A. D. 1888. 
: JASPER Y. MOORE, 
Cre D. C. UV. &, D. W. Va. 
Fee for record, $45.40, 
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S4 Tue Unirep States oF AMERICA: 


The President of the United States to the honorable the judge of the 
district court of the United States for the district of West Virginia, 
Greeting : 

Because in the record and proceedings, as also in the rendition 
of the judgment of a plea which is in the said district court, before 
you, at Charleston, between John Halsted and Sarah A. Buster and 
Mary A. McGee (late Mary A. Buster), a manifest error hath hap- 
pened, to the great damage of the said John Halsted, as by his com- 
plaint appears, we, being willing that error, if any hath been, should 
be duly corrected and full and speedy justice done to the parties 
aforesaid in this behalf, do command you, if judgment be therein 
given, that then, under your seal, distinctly and openly, you send the 

record and proceedings aforesaid, with all things concerning 

SS the same, to the Supreme Court of the United States, together 

with this writ, so that you have the same at Washington 
on the second Monday of October next, in the said Supreme Court 
to be there and then held, that, the record and proceedings afore- 
said being inspected, the said Supreme Court may cause further to 
be done therein to correct that error what of right and according to 
the laws and customs of the United States should be done. 

Witness the Honorable Morrison R. 
Waite, Chief Justiceofthesaid Supreme 
Court, the 26th day of January, in the 
year of our Lord one thousand eight 
hundred and eightv-eight. 

JASPER Y. MOORE, 
Cv D. C. U. BS De W. Vo. 


Seal District Court United 
States, District West Vir- 
ginia, Charleston, West 


Va. 


Copy of the above writ filed in the eclerk’s othice dist. c’t U. S., at 
Charleston, in said cause. 
January 26th, 1888. 
‘Teste: JASPER Y. MOORE, 
CV’k dD. U. U}. S., Dp. W. Va. 


85! | Endorsed :] Jolin Halsted v. Sarah A. Buster & oth’s. In 
eject. W rit. 


86 Tue Unirep STatTes OF AMERICA, 88: 


The President of the United States of America to Sarah A. Buster 
and Mary McGee (late Mary A. Buster): 

You are hereby cited and,admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington 
on the second Monday of October next, pursuant toa writ of error 
filed in the clerk’s office of the district court of the United States for the 
district of West Virginia, at Charleston, wherein John Halsted is 
plaintiff in error and you are defendants in error, to show cause, if 
any there be, why the judgment rendered against thesaid plaintiff in 
error, as in the said writ of error mentioned, should not be corrected 
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and why speedy justice should not be done to the parties in that 
behalf. 

87 Witness the Honorable John J. Jackson, judge of the said 
district court, this 2th day of January, A. D. 1888. 


J. J. JACKSON, Judge. 


[Endorsed :] John Halsted v. Sarah A. Buster & oth’s. In eject. 


88 UNITED STATES OF AMERICA, | ... 
District of West Virginia, {°° 


To the honorable justices of the Supreme Court of the United States : 


And now comes John Halsted, by A. Burlew, his attorney, and 
complains that in the record and proceedings and also in the rendi- 
tion of a judgment in a suit between John Halsted, plaintiff, and 
Sarah A. Buster and Mary A. McGee (formerly Mary A. Buster), heirs- 
at-law of Wm. B. Buster, deceased, defendants, tried in the district 
court of the United States for the district of West Virginia, and 
exercising circuit court powers at the November term, 1887, and in 
which a judgment was rendered against him on the 22nd day of 
November, 1887, manifest error hath intervened, to the great damage 
of the said John Halsted, in this: Ist, it was error to refuse to in 
struct the jury as requested by the plaintiff; 2nd, it was error to 
instruct the jury as requested by the defendants; wherefore he 
prays for the allowance of a writ of error and such other process as 
may cause the same to be corrected by the Supreme Court aforesaid. 


A. BURLEW, 
Att'y for PU ff in Error. 


| Endorsed :] John Halsted vs. Sarah A. Buster & Mary A. McGee. 
In ejectment. D.C. U.S., D. W. Va. 


Endorsed on cover: West Virginia D.C. U.S. No. 325. John 
Halstead, plaintiff in error, vs. Sarah A. Buster and Mary A. McGee 
(late Mary A. Buster). Filed February 6, 1888. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM. IS0900. 


STIPULATION AND ADDITION TO RECORD. 


JoHN HALSTED 
vs. >In Ejectment. 
Saran A. Buster et al. } 


We hereby agree that on the hearing of the foregoing cause, now 
pending in the Supreme Court of the United States on writ of error, 
that the plat certified by the clerk of the district court of the United 
States for the district of West Virginia as a part of the transcript of 
the record of said cause, marked “ Exhibit B,” shall be regarded 
and treated on the hearing of said cause in said Supreme Court as 
if the same had been certified as a true copy of the plat referred to 
in said record, marked X, and that the letters and figures upon said 


“ Exhibit B,” with said record, shall be changed to correspond with 


the letters and figures on said plat marked X, a true copy of which 
latter exhibit is hereto attached ; and we agree that this paper may 
be filed in the Supreme Court in said causé without further notice. 
Charleston, W. Va., February 6th, 1891. 
A. BURLEW, 
Att’y for PU ff in Error. 
W. MOLLOHAN, 
J. F. BROWN, 
Alt’y- for Defendants in Error. 


[Endorsed :] Supreme Court U.S. 1890, October term. No. 325. 
John Halstead, pl’ff in err., vs. Sarah A. Buster & al. Stipulation 
and addition to record. 

[Stamped :] Office Supreme Court U.S. Filed Feb. 17, 1891. 
James H. McKenney, clerk. 
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BRIEF AND POINTS FOR PLAINTIFF IN ERROR. 
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SUPREME COURT OF THE UNITED STATES. 


JOHN HALSTED 
VS. +} In EjJECTMENT. 


SARAH A. BUSTER, et AL. 


— te te te ee 


To the Honorable Fudges of the Supreme Court: 


I submit the following brief and points as attorney for 
the plaintiff in error in this action: 


On the first Monday in August, 1873, John Halsted, a 
citizen of the State of New York, brought an action of eject- 
ment in the District Court uf the United States, for the Dis- 
triet of West Virginia. against William B. Buster and 
Eldridge Barrett, to recover certain tracts of Jand situate in 
Fayette county, in said District, One of the tracts is 
described by courses and distances, supposed to contain two 
thousand acres, and the other is described as containing 
about one hundred acres. 

The defendants disclaimed title to all the landsin the 
plaintiffs declaration, except the following parcel, to-wit: 
Beginning at the point marked “B’” on the palt marked 
“X” and thence with the blue line to the point “D,” thence 
with the red line to the point “J” on the top of the ridge 
and said point being on the outer line of the Gallatin 2,000 
acres; thence with the top of said ridge towards Kanawha 
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river to the point “P;” thence with the redline to 13; thence 
with the blue line to the place of beginning at the point “B” 

—(Printed record, page 8) which is the one hundred acres 
mentioned in the declaration. By agreement of parties, the 
plat in the record marked “B” is to be treated as if the 
same were marked “X” except the letters and figures therein 
which is.to be changed to correspond with the letters and 
figures on'plet “X”’ a copy of which is filed with the agree- 
ment. 

William B. Buster died shortly after the action was 
brought, and the action was revived in the name of Mary A. 
Buster and Sarah A. Buster, and the action was dismissed 
as to Eldridge Barrett. 7 

On the 21st day of November, 1887, the case was submit- 
ted toa jury, and on the 22d day of November, ‘1887, the 
jury returned a verdict ‘‘for the defendents,” and thereupon 
the defendents were discharged, and a judgment for costs 
entered against the plaintiff. (Record page 9.) 


The plaintiff’s title rests on a survey made for William 
Wilson, on the 14th of April, 1795, for 85,600 acres, followed 
by a patent from the Commonwealth of Virginia to Benjamin 
Martin, assignee of William Wilson, dated January Ist, 
1796, for the land described in the survey. 

The survey to William Wilson concludes with the follow- 
ing reservation, to wit: ‘Including 6,786 acres of prior 
claims, for which there is an allowance mate in the caleu- 
lation.” (Page 10.) 

And the grant to Martin concludes as follows: “But it is 
always -to be understood that the survey upon which this 
grant is founded includes 6,786 acres of prior claims (exclus- 
ive of the above quantity of 85,600 acres) which, having a 
preference by law to the warrants and rights upon which this 
grant is founded, liberty is reserved that the same shall be 
firm and valid, and may be carried into grant or grants, and 
this grant shall be no bar, in law or equity, to the confirma- 
tion of the title or titles to the same, as before mentioned 
and reserved with its appurtenances; to have and to hold 
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the said tract or parcel of land, with its appurtenances, to 
the said Benjamin Marti (except as before excepted) and 
his heirs forever. In witness whereof the said Robert 
Brooke, Esquire, Governor of the Commonwealth of Vir- 
ginia, hath hereunto set his hand and caused the lesser seal 
of the said commonwealth to be affixed, at Richmond, on the 
first day of January, in the year of our Lord, one thousand 
seven hundred and ninety-six, and of the Commonwealth its 
twentieth. Robert Brooke.” (Pages 11-12.) 


This is what is known asan inclusive grant. Surveys ha | 
been made in different parts of the State which included in 
their boundaries smaller tracts, reserved by the surveyor, 
and some doubts arose as to the authority of the Governor 
to grant patents in such cases. Consequently, on the 2d day 
of June, 1788, the Legislature of Virginia passed an act to 
authorize the Governor to issue them, the Ist section of 
which is as follows: 

“That it shall and may be lawful for the Governor to issue 
grants with reservations of claims to lands included within such 


surveys, any thing in any law to the contrary nothwith- 
standing.’’ (Ch. 58 Revised Code 1819, page 434.) 


The defendant’s title rests on a survey made for Albert 
Gallatin and Savary De Valcoulon for 2,000 acres of land, 
dated August 24, 1794. (Record, page 16.) 

And a grant to said last mentioned parties from the Com- 
monwealth of Virginia, for 2,000 acres of land dated 22d 
July, 1795. (Page 17.) 

And the forfeiture and sale of the Gallatin title as delin- 
quent and forfeited lands. 


The Wilson survey and the Gallatin and Savary sur- 
vey overlap each other to the extent of about 1,100 acres, 
as shown on the plat in the printed record on plat No. 4, 
page 14, and the land in controversy is a part of this 1,100 
acres. 


The grant to Gallatin amd Savary is founded on 
an older survey than the survey on which the 
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Martin grant is founded, and is older than the Martin grant. 
But the Gallatin and Savacy grant became forfeited to the 
Commonwealth of Virginia on or before the 22d day of 
March, 1842, for the non-payment of taxes due thereon, and 
for the failure of the owners to cause the same to be entered 
on the books of the commissioners of the proper counties, 
and have the same charged with taxes according to law. 
(Page 18.) 


And at the time of the. passage of the act, herein 
after referred to, all taxes assessed against the Martin grant 
and all taxes that ought to have been assessed or charged 
thereon had been paid by the parties claiming under it. 


’ 


The plaintiff located 8,000 acres of “prior claims” within 


the Wilson survey and outside of the Gallatin survey, as 
existing at the time the Wilson survey was made, and claims 
that the land embraced within the interlap between the Wil- 
son and Gallatin surveys, does not constitute a “prior claim” 
reserved in the Martin grant. 


That by virtue of the 3d section of the Act of the Legis- 
lature of Virginia, passed March 22d, 1842, which reads as 
follows: 


That all right, title and interest which shall be vested in the 
Commonwealth in any landslying west of the Alleghany Mount- 
ains, by reason of the non- paymeutof taxes heretofore due there- 
on, or which may become due on or before the first day of Janu- 
ary next, or of the failure of the owner or owners thereof to cause 
the same to be entered on the books of the commissioners of the 
proper counties, and have the same charged with taxes according 
to law, by virtae of the provisions of the several acts of assembly 
heretofore enacted in reference to delinquentand omitted lands, 
shall be, and the same are hereby absolutely transferred to, and 
vested in any person or persons, (other than those for whose de- 
faultthe same may have been forfeited, their heirs and devisees, ) 
for so much as such person or persons may have just title or 
claim to, legal or equitable, claimed, held, or derived from or 
under any grant of the Commonwealth, bearing date previous to 
the first day of January, eighteen hundred and forty-three, whe 
shall have discharged «ll taxes duly assessed and charged against 
him or them upon such lands, and all taxes that ought to have 
been assessed or charged thereon, from the time he, she or they 
acquired title thereto, whether legal or equitable.”’ 


Acts of 1841-42, Chap. 13 page 18. 
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And by virtue, also, of the forfeiture of the Gallatio and 
Savary grant, that part of the Gallatin surve, enured to the 
benefit of the owners of the Martin grant for the reason that 
the7 had fully complied with the section above referred to, 
and that it was not land which had been reserved in the 
Martin grant. 


That the grantee in the Martin grant had procured legal 
title from the Commonwealth of Virginia to all the land 
embraced therein except 6,786 acres; and that as to the land 
embraced within said overlap of the two surveys, he is se- 
cured with all the title that a junior grant on an elder grant 
could secure. 


That under the admissions in, and the evidence of this 


case, whether or not the land in controversy in this action 
was a “prior claim” reserved in the Martin grant was a ques- 
tion of fact for the jury to decide. 


The plaintiff prayed the following instruction, which was 
refused, and the defendants prayed the following which was 
siven; and the plaintiff excepted to the decision of the court 
on each motion. 

Upon this evidenee proved and admitted, the plaintiff 
therefore asked the court to charge the jury as follows: 


‘Inasmuch as it is aconceded faetin this cause tnat the Gal- 
latin survey of 2,000 acres, which has been given in evidence by 
the defendants and under which they claim, was, at the date of 
the passage of the act of March 22d, 1842, concerning delinquent 
and forfeited lands, forfeited to the Commonwealth for the non- 
payment of taxes due thereon, or for the failure of the owners to 
cause the same to be entered on the books of the commissioners 
of the proper counties and have the same charged with taxes ac- 
cording to law, that the said survey then was, by reason of such 
forfeiture, vested in the Commonwealth, and if the jury find 
from the evidence thatthe boundaries of the William Wilson sur- 
vey of 85,600 acres and the grant thereunder given in evidence by 
the plaintiff and under which he claims included any part of the 

land embraced within the boundary of the said forfeited 
72 survey, and that the persons having just title or claim to 

said Wilson survey at the passage of the act aforesaid 
shall have paid all the taxes duly assessed and charged against 
them, and all taxes that ought te have been assessed or charged 
thereon from the time the _— title thereto, then by virtue 
of the said act of Mareh dod. 842, that portion of the forfeited 
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sarvey embraced within the boundary of the Wilson sarvey. 
which had become and was vested in the Commonwealth, became 
absolutely transferred to and vested in the said persons having 
such title and claim to said Wilson survey, exeept so far as any 

rsons under bona fide claimteoany partof said land by title, 
fogal or equitable, derived from the Commonwealth and on 
which the taxes had been fully paid upaceording to law.” 


To the giving of whieh instruction the defendants objected 
and jn hiev thereof the court, at the instance of the defend- 
ants, instructed the jury as follows, to-wit : 

“Tf the jury find from the evidence that the grant to Gallatin 
and Savary, under which defendant’s claim, is older than the 

grant to Benjamin Martin, assignee of Wiltiam Wilson, 
33 und@er which the plaintiff claines, and that the Gallatin 

and Savary grant is founded on an older entry aod sur- 
vey than the entry and survey upon which the Martin grant is 
founded, and that every portion of the land in controversy is in- 
eluded within the calls of each of said grants, then the court in- 
structs the jury that that portion of the Gallatin and Savary sur- 
vey within the said Martin survey was excepted and reserved ip 
and from the operation of the Martin grant, and that the grant to 
said Martin, assignee, &c., vested in him no title or claim of title 
to so much of the Gallatin and Savary grant as was ineluded 
within the limits of the said Martin graut, and that the 
plaintiff bas acquired no title or claim of title tg the land in 
controversy in this suit by virtue of the forfeiture of the Gallatin 
and Savarry title to the Commonwealth of Virginia.”’ 


It was error to refuse the imstrnetions asked for by the 
plaintiff. 

It was error also t) give the instruction asked tor by the 
defendants. 


The defendant’s title rests also on a deed from the commis- 
sioner of delinquent and forfeited lands to Mary Jones. The 
plaintiff objected to the reading of this deed in evidence, 
‘“‘heeause the proceedings in Fayette county did not show 
Mary Jones to be the purchaser of the land described in the 
deed, and because the defendants produced no decree of court 
directing the deed to be made to her for the lands conveyed 
by said deed.” The objections were overruled and the deed 
was read in evidenee, and the plaintiff excepted, Kc. 


The reading of said deed as evidence to the jury, was error 


Record, page 21. 


The plaintiff, to maintain the issue on his part, put in evi- 
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dence with other evidence, admissions, agreements and evi> 
dence reterred to in his bill of exceptions “No. 1,” as follows: 


Plat and survey for William Wilson for 85,600 acres of 
land, made April 14, 1795. 


Grant from the Commonwealth of Virginia to Benjamin 
Martin, assignee of William Wilson, for 85,600 acress of 
land, dated Ist January, 1796. 

By sundry deeds and wills, all the title acquired by Mar- 
tin under said grant, and all that enured to it by the forfeit- 
ure of the Gallatin and Savary title for 2,000 acres, granted 
to them by the Commonwealth of Virginia, 22d July, 
1795, to the extent of the land described in the plaint- 
iff’s declaration, became vested in the plaintiff before, and 
was owned by him at the time this action was brought. 

And it was agreed that the Gallatin and Savary title to 
the 2,000 acres referred to, was, on or before the 22d day of 
March, 1842, forfeited to the State for the non-payment of 
taxes, &c. (Page 18.) 


A survey for 3,000 acaes for Albert Gallatin and Savary, 
dated 3d August, 1794, situate on south-west side of Great 
Kanawha river, joining around, above and below a survey 
made for Morris and Donnally at the Great Kanawha Falls 
of said river—beginning ata “Lynn” opposite mouth of 
Gauley river, &c., on the Kanawha river, and running to a 
‘‘Hickory,” &c., and to a “Lynn,” &c. (Page 24.) 

And proved that the Martin grant calls for the southern 
boundary of this 3,000-acre survey. 

A survey for 2,000 acres for Albert Gallatin and Savary, 
dated 28th August, 1794, situate on south-west side of the 
Great Kanawha river. (Page 26.) | 

And proved that this survey lies between the Martin grant 
and the Great Kanawha river, and that the southern bound- 
ary of this 2,000-acre survey runs through the beginning 
corner of said Martin grant at the “2 beeches” designated on 
the index map “No, 4.” 


A survey made for Andrew Reed and John Stewart, for 
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50,000 acres, completed 10th June, 1795, on an entry made 
4th August, 1794. (Page 28.) 

And proved that 1,500 or 2,000 acres of this survey lies 
within the Martin grant, on the south east end thereof. 
(Page 29.) 


An entry made for Thomas Edgar, 4*4 March, 1795, for 
9,730 acres of land, lying beiow and adjoining the entry 
made for John Stewart and Andrew Reed. 


Copy of survey made for Thomas Edgar, for 9,730 acres, 
completed April 20th, 1796. (Page 30) 

And proved that 6,817 acres of this -urvey lies within th- 
Martin grant, adjoining said Reed and Stewart survev, and 
that no part of said Reed and Stewart or Thomas Edgar sur 


veys lies within the interlock caused by the overlapping of 


the Martin grant and the Gallatin and Savary grant of 2,000 
acres Jaid down on said map “No 4.” 


And plaintiff introduced evidence tending to prove that 
he and those under whom he claims, had been in occupation 
of the land described in the declaration, by actual occupancy, 
since 1860, and proved due payment of the taxes assessed on 
the lands granted to Martin up to and ineluding the year 
1842. (Page 16) 


And the defendants to maintain the issue on their part, 
read in evidence a copy of the survey for 2,000 acres, herein 
referred to, made 24th August, 1794. (Page 16.) 

Also, a copy of grant from the State of Virginia to Albert 
Gallatin and Savary, for 2,000 acres, dated 22d July, 1795. 


The defendants also read in evidence copies of proceedings 
covering the forfeiture of the Gallatin and Savary 2,000 
acres in controversy. (Page 18.) 


Also, a deed from Beckley, commissioner of delinquent 
and forfeited lands, to Mary Jones, dated 4th April, 1843. 
To the reading of which deed the plaintiff objected, which 
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objection was overruled, and exception taken by the plaintiff. 


Also a deed from Beckley, commissioner, to George Rich- 
ards, dated 20th January, 1846. 


And the defendants read in evidence sundry deeds and 
decrees, transferring and conveying to the defendants the 
title acquired by Mary Jones and George Richards, by the 
deeds from Beckley, commissioner, to the lands described in 
the two deeds last mentioned. 


And it was admitted by the parties that the Wilson survey 
ot 85,600 acres and the Gallatin and Savary survey of 2,000 
acres, made 24th August, 1794, (under which defendants 
claim,) are correctly laid down on the plat made by A. P. 
Sinnett, marked “No. 4,” and form an interlock, as there 
reported. (Page 15.) 

It was also admitted, &e., that the lands claimed by the 
plaintiff, and described in his declaration, are represented and 
inscribed on said map within the lines shaded blue, as the 
“forest Hill Tract,” and that said lands are correctly laid 
down on said map. (Pagel6.) 

It was also proved that the beginning corner in the Martin 
grant, for 85;600 acres, is described on said map by the index 
pointing to the corner marked “2 beeches.” (Page 10.) 

That the fourth call in said grant, for “2 chestnut trees 
growing from one root,” is represented on the Martin line, 
within the Gallatin and Savary grant, at “2 chestnuts,” which 
were found and located. And that the call in the Martin 
grant, “to a beech inthe Forks of Armstrong’s creek,” corner 
to Albert Gallatin’s survey of 2,000 acres, is represented on 
said map at the point “A.” 


The foregoing are the substantial points of the evidence 
and facts on which the instructions herein set out prayed for 
by the respective parties were based. See printed record p—. 
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The survey of 2,000 acres for Gallatin and Savary, made 
28th August, 1794, and put. in evidence by plaintiff, lies be- 
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tween the Wilson survey and the Kanawha river, and the 
southern boundary runs through the beginning corner of the 
Wilson survey at “2 beeches.” (Page 26.) 

See map of the Wilson survey.) 

The first call for a Gallatin survey in the Wilson survey, 
after leaving beginning corner, is for a “beech” in the Forks 
of Armstrong’s creek, “corner to Albert Gallatin survey of 
2,000 acres,” which survey interlaps with the Wilson survey, 
and with the exception of the part which interlaps, it lies be- 
tween the Wilson survey and the Kanawha river. 

The survey for the 3,000 acres for Albert Gallatin and Sa- 
vary, &c., dated 3d August, 1794, lies above the 2,000-acre 
survey above mentioned, and between the Kanawha river 
and the Wilson survey, and the Wilson survey calls for the 
Gallatin survey at a “hickory,” and runs with the Gallatin 
line to a “‘“gum and maple,” thence to “2 Spanish oaks.” (See 
map and survey of Wilson survey, and map and survey of the 
3,000 acres, on page 24.) 


So it will be observed that with the exception of the inter- 
lock referred to, there is almost a coterminous line of Galla- 
tin and Savary surveys lying betweenthe Wilson survey and 
the Kanawha river, from the lower beginning corner at ‘2 
beeches,” to the upper corner of the Wilson survey above the 
Kanawha Falls, opposite the Gauley river. 


Attention is called to the gexcra/ description of the Wilson 
survey, as follows: ‘‘Eighty-five thousand, six hundred 
acres of land in Kanawha county, on the south-west side of 
Great Kanawha river, joining surveys made for Albert Gal- 
latin & Co., at and nearthe Great Kanawha Falls of said river 
extending down, baek of, and with said surveys,” &c. 

The same language is used in the grant to Martin, assignee 
_of Wilson, in the gexera/ description of the Wilson survey, 
as above quoted. (Page 11.) 

This evidence, I think, is sufficient to carry conviction 
that the allowance made by the surveyor of the Wilson sur- 
vey of “6,786 acres of prior claims, for which there is an al- 
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lowance made in the calculation,” is- no part of the Gallatin 
and Savary grant for the 2,000 acres involved in this action, 
and that the interlock between the Wilson survey and the 
Gallatin and Savary survey was an accident and was not 
known by any one at the time it was made. (Page 27.) 


The Reed and Stewart survey, for 50,000 acres, was based 
on an entry made on the th of August, 1794. 

The survey made for William Wilson, for 85,600 acres, 
was made on the 14th of April, 1795, and the last entry on 
which the Wilson survey was based was made on the 10th of 
April, 1795. (Page 24.) 

The survey for Thomas Edgar, for 9,730 acres, was made 
on an entry made the gh of March, 1795. (Page 29.) 


So that when the last entry on which the Wilson survey 


was made was entered, and when the said survey was made, 


the Reed and Stewart and Thomas Edgar surveys were “prior 
claims” and inchoate titles. 
(Armstrong and Morrell, 11 Wallace, Page 120) 


(Bryan and Willard, 21 West Virginia, page 65.) 


And the plaintiff fully accounted for the 6,786 acres re- 
served and excepted from the calculation in the Martin grant 
by proof, showing that about 8,000 acres of “prior claims” 
(inchoate titles,) of the Reed and Stewart and Thomas Ed- 
gar surveys, lie within the Martin grant, on the north end 
thereof, which fact was not proven in the case of Bryan vs. 
Willard. 

No part of the Reed and Stewart and Thomas Edgar sur. 
veys lies within the Gallatin and Savary grant of 22 July, 
1795. 

The defendant’s title to the land involved in this action, 
was derived from the commissioner of delinquent and for- 
feited lands, under sales of said 2,000 acres, made under an 
order of the Circuit Superior Court of Law and Chancery for 
Fayette county, on April 2d, 1842. The sale was made June 
16th, 1842,and the deed was made te those under whom de- 
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fendants claim on April 4th, 1843. 

The plaintiff claims that when the Gallatin and Savary 
survey of 2,000 acres was forfeited, the forfeiture enured, to 
the extent of the interlock, to the owners of the Martin 
grant, for the reason that the owners of the Martin grant had 
proved the existence of every requisite preseribed in sec- 
tion 3, of Chapter 13, of the Acts of 1842, necessary to entitle 
him to the forfeited title. 

The prerequisites were: 1st, just title derived from the 
Commonwealth, bearing date previous to lst January, 1843; 
and 2d, the payment of all taxes on ali lands embraced within 
the exterior lines of the Martin grant—except the 6,786 acres 
reserved, up to and iucluding the year 1842. And this 
claim was put into an instruction asked for by him and re- 
fused by the court. 

By reference to section 3 of the Act referred to, it will be 
seen, that the benefit of the forfeited title is transferred, “‘for 
so much as such person or persons may have just title or 
claim to, legal or equitable, claimed, held or derived from or 
under any grant of the Commonwealth, bearing date previ- 
ous to the Ist day of January, 1843.” The Martin grant ex- 
cepts for such prior claims, 6,786 acres, and with the excep- 
tion of this number of acres, Martin acquired legal title by 
his grant to the remaining part of the survey, to-wit: to 
85,600 acres, which he paid for and which he and his grantees 
have paid the taxes thereon up to and including the year 1842. 


The instruction asked for by the plaintiff is based on the 
idea that the land excepted in the Martin grant was a ques- 
tion ot fact for the jury to decide, and that if it appeared 
from the evidence that the land in ecsntroversy was no part 
of the 6,786 acres reserved in the Martin grant, and that the 
persons having just title or claim to the Martin grant had 
fully complied with the requirements of the act of March 22, 
1842, concerning delinquent and forfeited lands at the time of 
the passage ofsaid act in order to get the benefit of the[for- 
feiture of the Gallatin and Savary title, then the plaintiff 
was entitled to recover in the action. 
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The instruction asked for by the defendents and given by 
the court is based on the idea that the reservation in the 
Martin grant, though limited on its face to 6,786 acres, cov- 
ered every prior title or claim that existed at the time of the 
execution of said grant without regard to quantity, and that 
therefore the persons having just title ur claim to the Martin 
grant were not in position to take the benefit of the forfeit- 
ure of the Gallatin and Savary title for the land in contro- 
versy. 


If the instruction given by the court be law, then if there 
had been other prior claims existing at the time of the execu- 
tion of the Martin grant covering the entire Martin survey, 
the title of the Commonwealth to the 85,600 acres patented 
to Martin, or any part thereof, would not have passed to the 
patentee, and all would fall within the phrase, “But it is al- 
ways to be understood that the survey upon which this grant 
is founded includes 6,786 acres of prior claims (exclusive of 
the above quantity of 85,600 acres’) &c., and that Martin 
would not have taken title to this 85,600 acres or any part 
tuereof as ajunior patentee. 

This is a fair and logical statement of the instruction 
given by the court. 


In 1817, the Appellate Court of Virginia in the case of 
Hopkins and Ward, 6 Munf. 38, had the statute of June 
2, 1788, in review. The plaintiff relied upon a grant to 
Samuel Hopkins, dated July 2, 1796, for 70,202 acres, founded 
upon a survey bearing date November 4, 1795; the grant con- 
taining a clause in these words: “But it is always to be un- 
derstood that the survey, upon which this grant is founded, 
includes 42,000 acres (exclusive of the above quantity of 
70,202 acres”) &c.; the reservation throughout having the 
same form as the reservation in the grant to Martin, assignee 
of William Wilson, for 85,600 acres. The trial court was 
asked by the plaintiff to instruct the jury: “That all the land 
included within the lines mentioned in said patext, passed 
thereby to Samuel Hopkins except such part thereof as might 
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be held by prior claims; and that it was incumbent on the 
defendants to show that the lands claimed by them were held 
by surveys and entries made prior to the emination of said 
grant, and within the exception therein contained, or by pat- 
ents issued previous to the said 2d of July 1796, or other par- 
amount titles. But this instruction was refused, and the 
jury were intormed that the plaintiff was only entitled under 
his patent to 70,202 acres,although it should appear that there 
were 20 claims for the 42,000 acres included by the patent, as 
the ‘ommonwealth had only granted him 70,202 acres, part 
of the land within the lines mentioned fn the patent; that the 
plaintiff by virtue of his patent, could claim no part of the 
42,000 acres. But the Court of Appeals were of the opinion 
that under the terms ofthe patent, the grantee was entitled 
to all the land contained within the metes and bounds there- 
of, subject, however, to the reservations in said patent con- 
tained; and the Court of Appeals also decided that in the ac- 
tion before them the appellant Hopkins was entitled to recover 
all of the land except such as the appellees might show them- 
selves entitled to under the reservations aforesaid; and there- 
fore reversed the judgment of the court below. In this case 
the defendants were mere intruders without color of title, 
and did not attempt to show any prior claim; they 
maintained that whether there were such prior claims or 
not, no title tothe 42,000 acres passed to the patentee, but 
was reserved in the Commonwealth, and being so reserved 
the plaintiff had no title and could not recover any part of 
the same. This construction of the clause of the reservation 
in the patent was rejected. This clause did not except 
42,000 acres from the operation of the patent, but it did ex- 
cept prior claims, if any, to that quantity of acres. The effect 
of the decision was that if there were no prior claims the pat- 
entee was entitled to recover all the land embraced within 
the metes and bounds of his patent. 

This decision was based upon the idea that whatever is in- 
cluded within the grant necessarily passes by it, except such 
portion as is capable of being identified as part of the reser- 
vation. 
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Carter vs. Hagen, 75 Va. 560. 


[t seems to me that the decision of the Supreme Court of 
Appeals in the case of Hopkins and Ward is direct authority 
against the position taken by the court in the instruction it 
gave to the jury on the trial of the case at bar now under 


consideration. 


It is not material on whom rested the burden to show 
whether or not the land in controversy was or was not land 
excepted in the Martin grant, inasmuch as the defendeants 
did show that the land in controversy lied within said grant, 
and that it was also a part ofan older grant and founded 
on an older survey thanthe survey on which the Martin 
grant was founded. 


In 1826, the statute of June 2, 1788, came again before the 
Supreme Court of Appeals of Virginia in the case of Nichols 
vs. Covey, 4 Randolph 365. The patent including prior 
claims, contained reservation similarin terms to thatin Hop- 
kins vs. Ward. The special verdict found that an entry of a 
prior claim had been made which was withdrawn, and an- 
other entry to include the same land was made by one of the 
original prior claimants. It was held that the reservation in 
the inclusive patent did not pass to the patentee the title of 
the Commonwealth in and to the lands covered by such prior 
claims, subject only to the title of the prior claimant; but if 
the title is only a prior entry, and become vacated by neglect 
to survey and return the plat, any one may lay a warrant on 
the same asin other cases of vacant and unappropriated 
lands. 

It seems that the two cases are reconcilable, if we observe 
that in Hopkins and Ward there was no showing that the 
claims of prior claimants were located within the bounds of 
the plaintiff’s claim, or fell within the reservation in ‘we pat- 
ent; for of these facts the jury in their verdict say they 
were not satisfied. But in the case of Nichols and Covey the 
special verdict found that the prior claims carried into grant 
lay within the boundary of the grant issued to Nichols and 
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was the land in controversy. It is apparent, therefo re, 
why the learned judge in Nichols vs. Covey did not call at- 
tention to the ruling in Hopkins vs. Ward. Considered in 
the light of the circumstances of each case, they do not com e 
in conflict. 

For ifthere is no title paramount to the inclusive grantees 
to all the land embraced within his patent, upon what princi- 
ple is he compelled to do more than to locate the boundaries 
of his grant and against him who does not show a prior 
claim within the terms of the reservation capable of identifi- 
cation, why should not the inclusive patentees, upon the 
issue of title recover? This is the effect of the decision in 
Hopkins and Ward. 

In the case of Bryan vs. Willard, 21 West Va. 71. the 
court seems to lay down a different rule by putting the bur- 
den on the inclusive patentee, to show that the defendent is 
occupying land granted to him (plaintiff) and is not of re- 
served land. 


There is no difficulty in applying the proper rule where 
the prior claims are identified as lying within the inclusive 
survey; but without such identification who must take the 
burden of proving those limits? The rule is well settled that 
a conveyance by metes and bounds though expressing a cer- 
tain number of acres gives the grantee all the land within the 
lines of his deed, unless the reservation is definite or capable 
of being made certain. 


Why should a different rule prevail where the grant is 
from the Commonwealth, and the question arises between 
hostile claimants? 


The existence and location of the prior entry and survey 
is peculiarly within the knowledge of him who claims under 
it, not within the knowledge of him whose claim is fr/ma 

\yucie fixed and established in the absence of evidence to the 
contrary, Greenlief vs. Berth 6 Peters 302. 


The suggestion that the inclusive patentees ought not to 
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get any more land than is expressed in the number of acres 
in his patent, minus the prior claims reserved, because he 
did not pay for any excess, although his grant specifies cer- 
tam defined boundaries, was first made in Nichols vs. Covey. 
But it is contrary to the construction given to all other 
grants, unless in a controversy where the question involves a 
sale in gross or by the acre. In the case of Bryan vs. Wil- 
lard, 21 W. Va. the court seems to adopt the suggestion 
above referred to, made in the case of Nichols vs. Covey. It 
says: “In the more recent cases, the doctrine seems to be 
that in as much as the grantee of an inclusive grant acquired by 
the terms ot his grant and the law, no title whateverto the 
land therein reserved and excepted for prior claims, such 
grantee or those claiming under him, ought not in ejectment 
to recoverany more land than the gvantity granted to him; that 
being all he purchased and paid for.” 


. 

It is not material to the plaintiff in the case under consid- 
eration whether the court adopt the rule laid down in Hop- 
kins and Ward, or the “suggestion” above referred to, made 
in the case of Nichols and Covey and apparently adopted by 
the court in Bryan and Willard for both these cases decide 
that the title of the Commonwealth passes to the inclusive 
patentee to all the land which the patentee purchased by his 
grant. As to lands previously granted, lying within the 
bounds ofthe Wilson survey, but not reserved as excepted 
lands, the Hopkins grant secures to the patentee the same 
title to the land that a junior patent located on an elder pat- 
ent would secure. It follows that the land excepted in the 
Martin grant must be confined to the number of acres therein 
reserved, to-wit: “6,786 acres.” 

I admit that after the defendents had located their claim with- 
in the Wilson survey as the land in controversy and based ona 
prior title, it then became incumbent on the plaintiff to 
show to the satisfaction ef the jury that the tract claimed by 
the defendents was not within the bounds of the excluded 


claims. 
Kenna vs. Quarrier, 3 W. Va. 210. 
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Bryan vs. Willard, 21 W. Va. 71. 
Armstrong vs. Morrow, 14 Wall 143. 
Carter vs. Hagan, 75 Va. 560. 


It is very probable, at least, if the evidence had been sub 
mitted to the jury without the instruction given by the court 
and complained of by the plaintiff, the jury would have found 
that the land in controversy, is not land excluded from the 
operation of the Martin grant. But the instruction took the 
question from the jury and left them no discretion. 


We maintain that land excepted in grants, made under the 
act of June 2, 1788, depends upon the way it is described; 
that if it be specifically described by metes and bounds, or 
by name so as to leave no doubt as to the land reserved, then 
it is a question of law forthe court. But if the land excepted 
be for a specified number of acres, reserved, generally and 
not defined in the grant—without name or location, like the 
ene under consideration, and the plaintiff affirmatively ac- 
eounts for the “prior claims,” and locates them within the 
bounds of his grant outside of the grant under which the de- 
fendents claim, then the identification of the excepted land is 
a question of fact for the jury to decide from all the facts and 
eircumstances in the case 


Patrick vs. Donnally, 10 W. Va. p. 416. 
Bryan vs. Willard, 21 W. Va. 


In the case of Bryan and Willard, the plaintiff rested on 
the idea, that after he had located the exterior boundaries of 
the Wilson survey and had shown that that survey included 
the land tm controversy, the burden was on the defendents, 
who claimed that the Gallatin survey was reserved and ex- 
cepted to prove that the Gallatin survey was in fact excepted. 
But it was admitted that the Gallatin survey was older than 
the Wilson and that 1100 acres of the Gallatin survey 
lied within the Wilson survey, a part of which was the land 
in controversy. On this state of facts, there was no error in 
the instruction given by the court on the trial of that cause. 
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In the decision of that case, the Supreme Court announces 
very positively the facts as follows: 


“The principle announced in these authorities, I think, 
fully dispose of the case at bar. The ,factsishow that the 
Gallatin entry, survey and grant were prior in time each to the 
entry, survey and grant of the Wilson, and that a portion of the 
lands embraced in the Gallatin, grant the one thousand one hun 
dred acres in controversy, lie within the exterior boundaries 
of the Wilson survey. 7/he Wilson expressly excepts from 
its grant six thousand, seven hundred and eighty-six acres for 
prior claims, and there is no evidence whatever that this 
one thousand one hundred acres is not excepted, sor ‘that 
there are any other pricer claims within said survey.” 


T> me « 
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It is quite evident from the decision of the Court of A p- 
peals in the case of Bryan vs. Willard, that if the admissions 
and evidence had been the same in that case as the record 
shows were before the trial court in this case, the trial court 
would have been reversed on the instruction which it gave to 
the jury. 


If, as a matter of fact, the Gallatin survey was no part of 


’ 


the “6,786 acres” and those claiming under the Martin 
grant had “just claim” to the 1100 acres then they were in a 
position to take the benefit of the forfeited title. The 
greater part of West Virginia was covered with these elder 
grants, and occupants under junior grants have been sed- 
ulously protected and where the elder grants have been for- 
feited for non-payment of taxes and non-entry, the law casts 
the forfeited title on the junior grant, without inquisition or 
judicial proceedings of any kind. 
Wild’s Lessee vs. Serpell 10 Gratt. 405. 


The Commonwealth granted to Benjamin Martin 85,600 
acres of land and received pay for the same. If the Com- 
monwealth parted with her title to any part ofthis land (not 
excepted) and has since aequired title to such land by forfeit- 
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ure or otherwise, it is butjustice and equity that such title 
should enure to the benefit of the owners of the Martin grant. 
The same equitable rule should apply to the Commonwealth 
which applies to individuals in making such conveyances. 
All of which is respectfully submitted. 
JOHN HALSTED. 
By ABRAM BURLEW, AZorney, 
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SUPREME COURT 


OF THE 


UNITED STATES, 


JOHN HALSTEAD, Plaintiff Below and Plaintiff 
VS. 


AH A. BUSTER, ET. ALS., Defendants Below and De- 


fendants 73) fey a 


BRIEF OF COUNSEL OF DEFENDANTS IN ERROR, 


This writ of error was obtained by the plaintiff here, and 
plantiff below from a judgment rendered by the District Court 
of the United States for the District of West Virginia, in favor 
of the defendants here in an action of ejectment lately pending 
in said District Court. 

The plaintiff in error claimed under what is known as the 
Wilson survey. or grant, of 85 600 acres, and the defendant 
under what is known and described as the Albert Gallatin and 
Savary de Valcoulon grant of 2,000 acres. 

The Gajlatin survey was founded on an entry made April 
12th, 1785, (see printed record, page 24,) and survey of same 
made the 24th August, 1794, (see printed record, p.16,) The 
patent issued upon the said survey on the 22nd day of July, 
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Its location and boundaries are admitted to be as shown 
upon plat exhibit ‘‘B” (printed record, p. 14.) 

The Wilson or Martin grant is founded upon entries made 
the 24th day of October, 1794, and the 25th day of January, 
1795, and a survey made in pursuance of said entries on the 
14th day of April, 1795. The patent issued on the 1st day of 
January, 1796, and its location and the boundaries thereof, are 
admitted to be as shown on the said plat Exhibit ‘B.” 

The Wilson survey and grant included within its exterior 
boundaries a part of the Gallatin survey and grant, to-wit: 
The triangle formed by the line extending north 491° west 
from a point on Armstrong creek and marked on said Exhibit 
‘‘B” “*Back line of the Gallatin survey of 2,oo0 acres,” and the 
line extending fromthe same point north 22° west, marked on 
plat ‘‘Line of the Wilson survey” to point marked ‘‘Double 
chestnut.” 

The plaintiff in error claimed title to the tract marked on 
said plat ‘‘Forest Hill tract 2,000 acres, shaded in blue under 
the Wilson grant” And the defendants in error claimed un- 
der the Gallatin survey and grant, such portion of the aforesaid 
2,090 acres tract as lies within the red lines marked ‘‘W. B. 
Buster.” 

The Gallatin survey and grant, as will be observed from the 
foregoing dates, is older and superior in date of entry and sur- 
vey to the Wilson or Martin grant. 

For non-payment of taxes assessed against the Gallatin, 
subsequently to the date of the Wilson grant, it is admitted 
the Gallatin title became forfeited to the commonwealth of 
Virginia, and in 18—, the title required by the said Common- 
wealth under said forfeiture, was sold by the Commissioner of 
Forfeited Lands to the grantors of the defendants. 

The plaintiff in error claimed at the trial that the purchasers 
at the sale made by the said commissioner, acquired no title 
to that portion of the Gallatin survey included within the 
boundaries of the Wilson survey; but that the forfeited title to 
such part of the Gallatin as the Wilson included, vested in the 
owners of the Wilson survey, and had passed down to the 
plaintiff. His claim was founded on the 3rd section of an act 
of the General Assembly of Virginia, passed on the 22nd day 
of March, 1842, which is as follows : 


“63. And be it further enacted, That all right, title and in- 
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terest, which shall be vested in. the Commonwealth in any 
lands or lots lying West of the Allegheny mountains, by 
reason of the non-payment of the taxes heretofore due 
thereon, or which may become due on or before the first day 
of January next, or of the failure of the owner or owners 
thereof to cause the same to be entered on the books of the 
Commissioner of the proper counties, and have the same 
charged with taxes aecording to law, by virtue of the pro- 
visions of the several acts of Assembly heretofore enacted in 
reference to delinquent and omitted lands shall be, and the 
same are herc by absolutely transferred to, and vested in any 
person or persons, ; other than those for whose default the 
same may have been forfeited, their heirs or devisees) for 
so much as such person or persons may have just title or 
claim to, legal or equitable, claimed, held or derived from 
or under any grant of the Commonwealth bearing date pre 
vious to the 1st day of January, 1843, who shall have dis- 
charged all taxes duly assessed and charged against him 
or them upon such lands and all taxes as that ought to have 
been assessed or charged thereon, from the time he, she or 
they acquired title thereto, whether legal or equitable: 
Provided, That nothing in this section contained shall be 
construed to impair the right or title of any person or 
or persons who shall 4ena fide claim said land by title, legal 
or equitable, derived from the Commonwealth, on which the 
taxes have been fully paid up according to law, but in all 
such cases the parties shall be left to the strength of their 
titles respectively.” 


And the plaintiff, in view of his said claim under said statute, 


prayed the Court to give to the jury an instruction as fol- 


lows, to-wit: 


‘¢The Court instructs the jury, inasmuch as it is a con- 
ceded fact in this cause that the Gallatin survey of 2,000 
acres which has been given in evidence by the defendants, 
and under which they claim was, at the date of the passage 
of the act of March 22d, 1842, concerning delinquent and 
forfeited lands, forfeited to the Commonwealth for the non- 
payment of taxes due thereon or for the failure of the own- 
ers to cause the same to be entered on the books of the com- 
missioners of the proper counties and have the same charged 
with taxes according to law, that the said survey then was, 
by reason of such forfeiture, vested in the Commonwealth, 
and if the jury find from the evidence that the boundaries of 
the William Wi//iam [Wilson] survey of 85,600 acres and 
the grant thereunder given in evidence by the plaintiff and 
under which he claims included any part of the land em- 
braced within the boundary of the said forfeited survey, and 
that the persons having j-st title or claim to said Wilson 
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survey at the passage of the act aforesaid shall have paid all 
the taxes duly assessed and charged against them, and all 
taxes that ought to have been assessed or charged thereon 
from the time they acquired title thereto, then by virtue of 
the said act of March 22d, 1842, that portion of the forfeited 
survey embraced within the boundary of the Wilson survey, 
which has become and was vested in the Commonwealth, 
became absolutely transferred to ard vested in the said per- 
sons having such title and claim to said Wilson survey, ex- 
cept so far as any persons under dena fide claim to any part 
of said land by title, legal or equitable derived from the Com- 
monwealth and on which the taxes have been fully paid up 
according to law.” 


Which the Court declined to give, but in lieu thereof, at the 
instance of the defendants gave to the jury the following in- 
struction, to-wit: 


‘If the jury find from the evidence that the grant to Gal- 
latin and Savary under which defendants claim, is older 
than the grant to Benjamin Martin assignee of William 
Wilson, under which the plaintiff claims, and that the Gal- 
latin and Savary grant is founded on an older entry and 
survey than the entry and survey upon which the Martin 
grant is founded, and that any portion of the land in con- 
troversy is included within the calls of each of said grants, 
then the Court instructs the jury that that portion of the 
Gallatin and Savary survey within the said Martin survey 
was excepted a d reserved in and from the operation of the 
Martin grant, and that the grant to said Martin, assignee, 
&c., vested in him no title or claim of title to so much of the 
Gallatin and Savary grant as was included within the limits 
of the said Martin grant, and that the plaintiff has acquired 
no title or claim of title to the land in controversv in this suit 
by virtue of the forfeiture of the Gallatin and Savary title 
to the Commonwealth of Virginia.” 


The refusal of the Court to give the instructions prayed for 


by the plaintiff, and its action in giving the instruction asked 
by the defencants, is in fact the main error assigned in the 
cause. Under said Act the junior claimant, under a grant, was 
not entitled to take the benefit of a forfeiture, unless he had 
just title or claim to the forfeited land, legal or equitable, claime‘, 
held or derived from or under a grant of the Commonwealth, 
and the plaintiff in error, upon the theory that his grant gave 
him such just title or claim to that portion of the Gallatin sur- 
vey included within the exterior boundaries of his grant, asked 
the instruction aforesaid. 


While the defendants maintained, that such part of the Gal- 
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latin survey as was included within said exterior boundaries 
was neither granted nor intended to be granted by the Wilson 
or Martin grant; but that such portion was absolutely, by the 
terms of the said Martin grant, as well a matter of law, ex- 
cepted and reserved from the Wilson or Martin grant and the 
plaintiff in error had no just title or claim whatever under said 
grant for such portion, and that on the forfeiture of the Gal- 
latin survey, the title of the entire Gallatin survey, including 
that part within the exterior boundaries of the Wilson or Mar- 
tin grant, vested absolutely in the Comn.onwealth and the 
party, acquiring title from the Commonwealth after such for- 
feiture through such sale, obtained such absolute title from 
the Commonwealth, and it was upon this theory that the de- 
fendants in error asked for the instruction which was given by 
the Court. 

The Martin grant is what is known in the land law of Vir- 
ginia and West Virginia and also in Kentucky, as an ‘‘Inclu- 
sive grant.” Such grants were first authorized by the act of 
the General Assembly of Virginia, passed on the 2nd day of 
June, 1788. 2 Rev. Code Va., 434, which is as follows: 

‘‘Whereas, sundry surveys have been made in different 
parts of this Commonwealth, which include in the general 
courses thereof, sundry smaller tracts of prior claimants, 
and which in the certificates granted by the surveyors of the 
respective counties are reserved to such claimants; and the 
Governor or Chief Magistrate is not authorized by law to 1s- 
sue grants upon such certificates of surveys; for remedy 
whereof. 

‘‘r. Be it enacted by the General Assembly, that it shall 
and may be lawful for the Gov. rnor to issue erants with reser- 
vations of claims to lands included within such survey, any 
thing tn any law to the contrary notwithstanding.” 

The Martin grant so issued under said statute contained a 
reservation of the lands of prior claimants as provided in said 
act. |See pages 10, 11 and 12, Printed Record ] 

And it is insisted that the law is now well settled in the 
State: of Virginia, West Virginia and Kentucky, and by this 
court in cases fou: ded on grants issued under this statute. that 
all older entries, surveys and g-ants included in whole, or in 
part within the exterior boundaries of such grants were re- 
served and « xcepted therefrom, as fully as if such older en- 
tries, surveys and grants had been entirely without the ex- 
terior boundaries of such younger ‘‘inclusive” grants, and the 
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grantees in the latter took no title, or claim of title, under 
their claim to such included entries, surveys, or grants. 

And moreover as a matter of fact it plainly appears from the 
grant to Martin, that the Gallatin survey was not included in 
the land granted to said Martin, although parts of the ‘‘Gal- 
latin” may have been within Martin’s lines. 

The following language is used in said grant : 

‘‘There is granted by the said Commonwealth unto Benjamin 
Martin, assignee of William Wilson, a certain tract or parcel 
of land containing 85,600 acres by survey bearing date the 14th 
day of April, 1795, lying and being in the county of Kanawha, 
on the southwest side of the Great Kanawha River, joining 
surveys made for Albert Gallatin at and near the Great Falls of 
said , iver and extending down, back of, and with the said surveys 
so as to include s+me of the waters of Cabin Creek, &c.” 

The Gallatin Surveys were also excluded in the entry on 
which the Martin grant issued. (See printed recordpage 23). 

Also in the survey, (printed record, page 9). 

Tais statute, and the effect of the grants under it, have been 
repeatedly before the highest Courts of Virginia, West Vir- 
ginia, and Kentucky, as well as the Supreme Court of United 
States. See 

Hopkins vs. Ward, 6 Munf. ( Va.) 40. 

Nichols vs. Covey, 4 Rand (Va.) 387. 

Trotter vs. Newton, 30 Gratt (Va.) 582-9. 

Patrick vs. Dryden 10 W. Va. 387. 

Bryan vs. Willard 21 W. Va. 65. 

Madison vs. Owens, 6 Litt. Select Cas. 281 (Ky. ) 
Scott vs. Ratcliff 5 Peters 81. 

Armstrong vs. Morrill 14 Wall. 143. 

And the law of the case as set forth in the defendant’s in- 
struction, has in each case been distinctly declared and an- 
nounced. 

This question was last before the Supreme Court of the 
United States in the above cited case of Armstrong vs. Mor- 
rill, (14 Wall. 143), which case was on a writ of error from 
the same court as this, and the conclusion of the court there 
in is set forth in Syllabus 4 of the points decided in said case, 
which is as follows: 


4. ‘**Under the Virginia act of June 2d, 1788, the Gov- 
ernor may issue grants of land with reservations of claims to 
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land included in the survey, which grants pass no legal title 
to the lands excepted from the grants.” 


The case cited of Bryan vs. Willard (21 W. Va. 65) con- 
tains the latest adjudication of the Supreme Court of Appeals 
of West Virginia on this question, and the Court will observe 


' from the reading of the case that it is as t- law and facts the 


same as the case involved in this writ of error. The plaintiff 
Bryan claiming under this same Wilson or Martin grant—the 
defendant Willard under the Gallatin, by virtue of the same 
sale made by the Commissioner of delinquent or forfeited 
lands, as in this c#*e and the land in_ controversy 
being a_ portion of _ said Gallatin survey situated 
within the same _ triangle—being in fact near the 
‘Double Chestnut” marked on the plat: and the in- 
structions asked in that case are in substance identical with 
those asked in the case at bar. The trial Court there refused 
the plaintiff’s instruction and gave the defendant’s instructions 
as the court did in this case, and the Supreme Court of West 
Virginia approved the action of the trial court. 

Under the Constitution of West Virginia its Supreme Court 
is required to prepare a Syllabus of the points adjudicated in 
each case concurred in by three of the Judges thereof, which 
is to be prefixed to the published report of the case. The syl- 
labus prepared by the court under this provision in this case 
of Bryan vs. Willard, is as follows: 

‘‘r, Under the Act of June, 1788, authorizing the Gover 
nor to issue grants with reservation of prior claims includ- 
ed within the boundaries thereof, the reservations in such 
grants under said Act exclude from their operation all lands 
held by prior claimants at the dates of the surveys on which 
such grants are founded, within the exterior boundaries of 
the grants—whether the title was only inchoate or had been 
perfected by grants (p. 72). 

‘<2, Under an inclusive grant issued by virtue of said Act 
containing a general reservation of a specified quantity of 
land for prior claimants the grantee acquires no title what- 
ever to the land so reserved. And in such case if the title of 
any such prior claimant becomes forfeited for non-entry or 
for the non-payment of taxes; the title thus forfeited will not 
vest in such inclusive grantee under the Act of March 22nd, 
1842 (p. 74)-” 

The opinion of the Court in that case, fully and completely 
covers the question in the case at bar. 

It is further insisted in the brief of counsel for the plaintiff 
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in error that the question as to whether the Gallatin survey 
was excluded from the lands granted to Martin, was not one 
of law to be determined by he Court, but one of fact to be de- 
termined by the jury, and that the instruction of the Court ts 
therefore erroneous. 

The Court in its instruction submitted certain questions of 
fact as to which there was really no controversy, to the jury, 
and instructed the jury if they found those facts in a certain 
way, then the law was as set forth in said instruction. The 
matter of law settled by the instruction was as to the legal 
effect of an act of the General Assembly, anda grant issued 
thereunder, which was a proper matter to be determined by 
the Court and not by the jury. 

_It was not error to admit in evidence the deed from Beckley, 
commissioner, to Mary Jones. 

From the decree (on pages 18 and 1g of printed record) it 
appears that Beckley, commissioner, made a report to the cir- 
cuit superior court of law and chancery for Fayette county of 
the sale made by him of the 2,000 acres Gallatin survey, and 
the decree founded on such report finds the fact that the pur- 
chase thereof was made by James Morris for himself and oth- 
ers. Who such others were does not appear from the decree, 
but doubtless did appear from said report. It was not then in Vir- 
ginia and is not now in West Virginia the practice to copy such 
reports in the order books, yet such report became a part of the 
record of the proceeding and frequently to ascertain who were 
purchasers of lands at judicial sales resort, must be had to 
such reports. The commissioner having made a deed to 
Mary Jones as purchaser of one of the lots, it can well be pre- 
sumed that the report showed her to be one of such purchas- 
ers. The fact that no order was produced directing the mak- 
ing of the deed, was not a valid objection to the admission of 
the deed inevidence. It was shown that the record book of 
the court was lost or destroyed during the late war, and if such 
order was necessary, the presumption would be that the com- 
missioner made said deed in pursuance of authority. 

The commissioner who made the deed was the same who 
made the sale. 

The gth section of the Act passed by the General Assembly 
of Virginia on the 15th day of March, 1838, authorized the 
making of said deed without any order of court. 


Said section is as follows: | 

‘‘Be it further enacted, that upon the payment of all of the 
purchase money by the purchaser, it shall be lawful for the 
commissioner to receive the same, first deducting the interest 
thereon at the rate of six per centum per annum from the time 
the same shall be paid until the time when tue same will be- 
come due and payable by the terms of the sale and thereupon 
the purchaser shall be entitled to his deed for the land so pur 
chased and paid for, upon application to said commissioner 
but without warranty.” 

Hutchinson’s Land Titles, section 1go. 

Miller vs. Williams and others, 15 Gratt. 224. 

But euen if the said deed was improperly admitted in evi- 
dence, yet that fact would have no material bearing upon 
this case, as the action of ejectment in West Virginia is not a 
comparison of titles, but such action may be defeated by show- 
ing a better outstanding title in any other person, or in the 
State, and the result would be that if the defendants had not 
acquired the lezal title by a conveyance properly authorized, 
such title by reason of the said forfeiture of the Gallatin sur- 
vey, would be still ,ested in the State, and this would defeat 
the plaintiffs’ action. 

Hutchinson’s Land Titles, section 470. 

Bradley et al vs. Ewart et al 18 W. Va., page 598. 

All of which is respectfully submitted, 
i? F, Brown, 
W. Mocvonan, 
Of Counsel for Defendants in Error. 
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JOSEPH WOOD VS. AUGUSTUS A. BRUSH, WARDEN, 4c. 1 


1 To the judges of the circuit court of the United States for 
the southern district of New York: 


The petition of Joseph Wood respectfully shows: 

First. That he is a citizen of the United States, of African race 
and de-cent, and black in color, and that he is deprived of his lib- 
erty by Augustus A. Brush, agent and warden of Sing Sing prison, 
in the southern district of New York, who threatens to put him to 
death in the week beginning December first, 1890, and that he is 
thus held in custody and deprived of his liberty against his will 
and in violation of the Constitution of the United States. 

Second. The facts concerning the detention and the claim or au- 
thority by virtue of which he is so detained are as follows: 

He was convicted of the crime of murder in the first degree, in 
the court of general sessions of the peace in and for the city and 
county of New York,on the 10th day of March, 1890, and sentenced 
upon such conviction to death under chapter 489 of the Laws of 
1888 and committed to the custody of said Brush accordingly. 

That the indictment upon which he was so arraigned was found 
by a grand jury at the October term, 1889, of said court, and he was 
convicted by a petit jury at the March term, 1890; that from the 
panels and lists of Jurors whence said grand jury and petit jury 

were drawn and from said juries all persons of African race 
2 and de-cent and black in color were excluded because and by 

reason of their said race, de-cent, and color, and that in said 
city, county, aud State have always been excluded fora like reason ; 
that he was arraigned to plead to said indictment upon the 28th 
day of October, 1889, and was then without counsel or any means 
of procuring counsel, and was required and did plead to said in- 
dictment in ignorance of his rights in the premises. 

That upon the trial of said indictment he was ignorant of the 
facts aforesaid without his fault, and was therefore unable to chal- 
lenge or otherwise object to the lists, panels, and array of grand 
and petit jurors for the ground aforesaid. 

After his conviction aforesaid he learned the facts aforesaid in 
relation to the exclusion of such persons, and thereupon immedi- 
ately, and with due and ordinary diligence according to the prac- 
tice of said court, he duly moved therein, upon due allegation and 
tender of proof of the facts aforesaid, for a new trial—a copy of his 
said motion and of the affidavit in support thereof is hereto annexed, 
marked Exhibit “A,” and made part of this petition—and accord- 
ing to law and the practice of said court such motion should have 
been entertained and decided upon its merits upon due considera- 
tion of the allegations and proof aforesaid, and upon due proof 
should have been granted, but the said. court refused altogether to 
entertain his said motion or to pass upon his said contention upon 
proofs so tendered, and a time was thereupon fixed for putting him 

to death as aforesaid. 
3 Whereby he has been deprived of all the privileges and 
just rights of citizens of the United States and of the equal 
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protection of the laws, and is in like manner deprived of his liberty 
and about to be deprived of his life without due process of law. 

Your petitioner therefore alleges that the commitment aforesaid 
and the detention under the conviction and sentence aforesaid 
under said indictment are null, void, and of no force or validity, 
and he prays that this honorable court do forthwith issue the 
writ of habeas corpus to the said Augustus A. Brush, agent and 
warden as aforesaid, requiring him to produce the body of said Jo- 
seph Wood before this court at some time to be designated in said 
writ, there to abide what shall be awarded by said court in the 
premises ; and at the same time he prays your lLonors to issue out 
of said court the writ of certiorari to the said court of general ses- 
sions of the peace and the clerk thereof,commmanding it or him forth- 
with to certify to said circuit court of the United States true copies 
of the lists of grand jurors for the October term, 1889, of said court ; 
of lists and panels of trial jurors or additional trial jurors for the 
March term, 1890, of said court, and of the indictment, record, or- 
ders, and warrants and commitments in said court remaining under 
and by virtue of which said Joseph Wood is now deprived of his 
liberty by authority of that court. 

JOSEPH WOOD, 
By R. J. HAIRE. 


4 City AND County oF New YorK, ss: 


Robert J. Haire, being duly sworn, says: | am counsel for said 
Joseph Wood, the petitioner herein, and am duly authorized by 
him to make, subscribe, certify, and present the foregoing petition. 
I have read the same and know its contents; it is true, to my knowl- 
edge, information, and belief. The reason it is not verified by him 
is that he is in close confinement at Sing Sing prison and the week 
fixed for his execution begins on Sunday next, and there is not time, 
therefore, to have him verify it and to serve the writ without endan- 
gering his life. 
ROBERT J. HAIRE. 


Sworn to before me this 28th day of November, 1890. 
GEO. A. HOOPE, 
Notary Public, Suffolk ( ounty. 
Cert. filed in N. Y. Co. 


5 Figg! Oy 
Copy Motion and Affidavit. 


The Court of General Sessions of the Peace in and for the City and 
County of New York. 
THE Prope, Xc., 
against Murder. 
JOSEPH Woop. 


The defendant in the above-entitled cause, by his attorney, R. J. 
Haire, moves this court that the verdict of guilty heretofore ren- 
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dered be vacated and set aside, and that judgment upon such con- 
viction be stayed and defendant granted a new trial upon the fol- 
lowing grounds: 

First. That the defendant is of the African race and black in 
color, and that all persons of this race and color were excluded in 
the draWing of the panel of the petit jurors, from which the trial 
jury herein was selected. 

Second. That by reason of such exclusion the defendant was de- 
nied the equal protection of the laws and did not have the full and 
equal benefit thereof in the proceedings for the security of his life 
and liberty as is enjoyed by white persons, and to which he is and 
was justly entitled. 

Third. That all persons of the African race and of color were ex- 
cluded from the grand jury, by which the indictment against the 

defendant was found and upon which he was tried, and con- 
6 sequently said indictment was illegal and void, and the de- 

fendant ought not to have been put upon trial upon said in- 
dictment, as said trial court was without jurisdiction. 

Fourth. That persons of the African race and color have always 
been excluded from the list and drawings of both the grand and petit 
jurors in and for the city and county of New York, though there 
were and for many vears last past have been many such persons 
qualified by law in all respects to sit as grand and petit jurors in 
this court and residing in the said city and county of New York. 

Fifth. That the honorable recorder who presided at the trial as 
a imember of the board who selected the grand jury by which de- 
fendant was indicted had judicial knowledge and notice of the ex- 
clusion of persons of said African race and color, and should have 
advised the defendant of such-fact when called upon to plead, as de- 
fendant was without counsel and unable to procure the same. 

Sixth. That the honorable recorder, sitting as trial judge had 
judicial knowledge and should have taken judicial notice of the fact 
of the exclusion, in manner aforesaid, of persons of the African 
race and color from the panel of petit jurors in attendance at the 
term of court and from which the jury in defendant’s case was se- 
lected. | 
Seventh. That the entire proceedings herein were contrary to the 

just rights and interests of the defendant and not in accord- 

ance with the guaranteed rights of the defendant. This 

motion is based upon the affidavit of the defendant, here- 
with filed, all proceedings in said cause,and the request to subpeena 
and examine witnesses concerning the material allegations in the 
affidavit of said Wood contained. 

Dated October 3lst, 1890. 


R. J. HAIRE, 
Attorney for Defendant, 
23 Chambers St., New York City. 


And now, before your honor rules upon this motion, I desire it to 
appear of record that the defendant further moves the court and 
demands that subpeenas be issued, directed to the commissioners of 
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jurors of the city of New York and to all other officers, clerks, and 
persons who are known to the court to possess personal knowledge 
of the facts relating to these matters alleged in the affidavit of de- 
fendant at this time filed, and whose testimony may enable defend- 
ant to establish the facis in said affidavit set forth, and that said 
commissioners and others be examined and their evidence taken 
in support of this motion and before the court passes upon the 


same. 
R. J. HAIRE, 


Alttorne y for Defendant. 


8 Court of General Sessions of the Peace in and for the City 
and County of New York. 


THE PEOPLE, Ke., ) 
against > Murder. 


JosepH Woop. } 
City AND County oF New YORK, 88: 


Joseph Wood, being duly sworn, deposes and says that he is the 
defendant iu the above-entitled cause and was heretofore convicted 
of the crime of murder in the first degree upon an indictment found 
by the grand jury of the city and county — New York on the — 
day of , 1889, and that he, deponent, was arrainged and plead to 
said indictment on the — day of ——, 1889, and that at the time he 
was so arrainged he had no counsel and was represented by none, 
and that he was wholly without means to procure counsel, and that 


the plea of “not guilty” was entered without an examination of 


said indictment by counsel for deponent. 

Deponent further says that he is a citizen of the United States 
and was born in the State of Virginia, and that he isof the African 
race and de-cent and black in color. 

Deponent further says that there are at least several thousand 
citizens of the African race and de-cent and black in color who are 


and were and for more than ten years last past residents of 


9 the city, county, and State of New York, and who are quali- 

fied in all respects to sit as grand and petit jurors in the 
court wherein this deponent was heretofore tried, convicted, and 
sentenced to death; that the officers authorised by the laws of the 
State of New York to select the names of and the persons to serve 
as grand jurors and petit jurors to serve for and in the court of gen- 
eral sessions of the peace of the city and county of New York se- 
lected no persons of the African race or of color to serve as such 
jurors, but, on the contrary, excluded all persons of such race and 
color from these to serve as and be drawn for jurors; that said of- 
ficers in and for said city and county of New York drew from the 
list of these so selected to serve as grand jurors the grand jurors 
by whom the indictment against the defendant was found and 
drew from the list of these selected to serve as petit jurors the petit 
jurors before whom the defendant was to be and was tried for his 
life under said indictment, and that from both the grand and petit 
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jurors sitting in said court by whom the deponent was indicted and 
tried all persons qualified by law to serve as jurors who were per- 
sons of the African race and color were excluded because of their 
race and color, and that not one person of said African race and 
color was drawn or summoned, but that said grand and petit jurors 
were composed exclusively of white persons, and that, in fact, all 
persons, as deponent is informed and believes, of the African race, 
although qualified to serve as jurors, have always in said city, 
county, and State been excluded from serving upon Jurys 
10 because of their race and color, and that by reason of such 
exclusion the said jurys have been composed wholly of the 
white race,and the defendant, in the finding of the said indictment 
and the trial thereupon, was denied the equal protection of the laws 
and did not have the full and equal benefit of all laws and proceed- 
ings in the said State of New York for the security of his person as 
is enjoyed by white persons. 
Deponent asks that said judgment and verdict herein be set 
aside and a further hearing be granted and such proceedings had 
as may be consistent with defendant’s just rights. 


JOSEPH WOOD. 


Subscribed and sworn to before me this 3lst day of October, 1890. 
N. S. LEVY, 
Notary Public, New York City. 


Endorsed: U.S. circuit court. Lx parte Wood, defendant.  Peti- 
tion for habeas corpus. R. J. Haire, 23 Chambers street, New York 
city, attorney for petitioner. U. S. cireuit court. Filed Nov. 29, 
1890. John A. Shields, clerk. 


1] At a stated term of the circuit court of the United States 
for the southern district of New York, held in thecity of New 

York, on the 28th day of November, 1890 
Present: Hon. Addison Brown, district judge. 


kx arte JOSEPH W oop. 


A petition on the behalf of Joseph Wood having been duly pre- 
sented to this court for a writ of habeas corpus to inquire into the 
cause of his detention at Sing Sing prison, in the southern district 
of New York, by Augustus A. Brush, Esq., agent and warden of 
said prison, and for relief in the premises, now, on reading and filing 
suid petition and after hearing Robert J. Haire, Esq., counsel for 
suid petitioner, 1t is— 

Ordered that the prayer of said petitioner be, and the same hereby 
is, in all things denied. 


ADDISON BROWN. 


Endorsed: U. S. circuit court. Jn re petition, &e., of Joseph 
Wood. Ex parte Wood. Order denying petition. R. J. Haire, 23 
Chambers street, New York city. U.S. cireuit court. Filed Nov. 
29,1890. Joln A. Shields, clerk. 
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12 In the Cireuit Court of the United States for the Southern 
District of New York. 


Ex Parte Joseru Woop. 


The petitioner in behalf of Joseph Wood, conceiving himself 
aggrieved by the final decision of this court declining to grant the 
writ of habeas corpus herein, doth hereby appeal therefrom to the 
Supreme Court of the United States, and he prays that this his ap- 
peal may be allowed and that a transcript of the record herein may 
be sent tu the said Supreme Court. 

Dated New York, Nov. 28, 1890. 

R. J. HAIRE, 


Attorne 7 toy P titioner. 


The foregoing appeal is hereby allowed, and the clerk of this 
court is hereby directed to send to the Supreme Court of the United 
States forthwith a transcript of the petition, decision, order there- 
upon, and of this appeal. 

Dated New York, Nov. 28, 1890. 

ADDISON BROWN, 
District Judge ;, 


Endorsed: U.S. circuit court. Lx parte Wood, defendant. Notice 
of appeal. R. J. Haire, 23 Chambers street, New York city. U.S. 
circuit court. Filed Nov. 29,1890. John A. Shields, clerk. 
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To the President of the United States to Augustus A. Brush, Esq., 
agent and warden of Sing Sing prison, State of New York: 


City AND County oF New YORK, ss: 


Robert J. Haire, being duly sworn, deposes and says that he is 
39 years of age, and that on the 29th day of November, 1890, at 
Sing Sing, in the State of New York, he served a copy of the cita- 
tion hereto attached on Augustus A. Brush, Esq., agent and warden 
of Sing Sing prison, in the State of New York, by delivering to 
him, said warden, a true copy of said citation, and at the same time 
showing to said warden the signature of Addison Brown, distriet 
judge, and also the seal of the court, both of which are attached to 
the citation hereto attached. He further says that he is personally 
acquainted with said warden and was so acquainted with him at the 
time of making said service, and knew him to be the person men- 
tioned and described in said citation. 

ROBERT J. HAIRE. 


AUGUSTUS A. BRUSH, WARDEN OF SING SING PRISON. 7 


Subscribed and sworn to before me this 26th day of December, 
1890. 
GEO. A. HOOPER, 
Notary Public, Suffolk Co., N. Y. 
Cert. filed in N. Y. 


14 by the Honorable Addison Brown, one of the judges of the 
circuit court of the United States for the southern district 
of New York in the 2 cireuit. 


UNITED STATES OF AMERICA, 88: 


The President of the United States to Augustus A. Brush, Esq., 
agent and warden of Sing Sing prison, in the State of New York, 
Greeting: 

You are hereby cited and admonished to be and appear at a term 
of the Supreme Court of the United States, to be holden at the city 
of Washington on the first Monday of January next, pursuant to 
an appeal filed in the clerk’s office of the circuit court of the United 
States for the southern district of New York, wherein Joseph Wood 
is appellant and said Augustus A. brush, as agent and warden, is 
appellee, toshow cause, !f any there be, why the decision in the said 
appeal mentioned shall not be corrected and speedy justice should 
not be done to the parties in that behalf. 

Given under my hand at the city of New York, in the southern 
district of New York, in the second circuit, on the 29th day of Novem- 
ber, in the year of our Lord one thousand eight hundred and ninety, 
and of the Independence of the United States the one-hundred and 
fifteenth. 

[SEAL. | ADDISON BROWN, 
District Judge. 

R. J. HAIRE, 

Attorney for Appellant, 23 Chambers St., New York City. 


15 Endorsed: U.S. circuit court. Jn re petition of Joseph 

Wood. kx party Wood. Citation. |e 8 Haire, 23 Cham- 
bers street, New York city. Service of a copy of the within paper 
is hereby admitted. Dated Dee’r Ist, 1890. Chas. F. Tabor, att’y 
general. U.S.cireuit court. Filed Dec. 27,1890. John A. Shields, 
clerk. 


16 Unitep STATES OF AMERICA, ap 
. , . . y > PSS. 
Southern District of New York, | 


[, John A. Shields, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second 
circuit, do hereby certify that the foregoing pages, numbered from 
1 to 15, inclusive, contain a true and complete transcript of the record 
and proceedings had in said court in the case of Joseph Wood, ap- 
pellant, against Augustus A. Brush, as agentand warden, appellee, 
as the same remain of record and on file in said office. 


JOSEPH WOOD VS. AUGUSTUS A. BRUSH, WARDEN, &C. 


In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, 
Seal of U. S. Circuit in the southern district of New York. in the 
Court, South. Dist. second circuit, this 27th day of December, in 
New York. the year of our Lord one thousand eight 
hundred and ninety and of the Independence 

of the said United States the one hundred and fifteenth. 


JOHN A. SHIELDS, Clerk. 


Endorsed on cover: S. New York ee 4 an s. No. LoS. Joseph 
Wood, appellant, vs. Augustus A. Brush, agent and warden of Sing 
Sing rison state of New York. riled January D, 1SY 1. 
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IN THE MATTER OF THE APPEAL 
OF 


JOSEPH WOOD. 


BRIEF FOR JOSEPH WOOD, APPELLANT: 


ON PETITION AND NOTICE TO DISMISS, 
AFFIRM OR ADVANCE. 


R. J. HAIRE, 
Attorney for Appellant, 
23 Chambers Street, 


New York City. 
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SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1890. 


No. (581. 
~ 
IN THE MATTER OF THE APPEAL 
OF 

JOSEPH WOOD. 

BRIEF FOR JOSEPH WOOD, APPELLANT ; 
ON PETITION AND NOTICE TO DISMISS, 
AFFIRM OR ADVANCE, 
R. J. HAIRE, 
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Attorney for Appellant, 
23 Chambers Street, 


New York City. 
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United States Supreme Court. 
OCTOBER TERM, 1890. 


No. 1581, 


| 
In the Matter of the Appeal | 
of 

JOSEPH WOOD. | 

| 


a 


STATEMENT. 


See Statement pages 3 and 4 of Brief for Agent 
and Warden. 


POINTS. 


I. 


The allowance of the Appeal from the denial of 
the Circuit Judge of the petition for a writ of 
habeas corpus is a matter of right. 

Had the petition of the appellant contained no 
statements which warranted the Judge to whom the 
application for a writ was made, in determining 
that a question of Federal law was raised, the peti- 
tion would have been ignored and no order made ; 
but when the order denying the petition was once 
signed the right of appeal followed. 
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It is not necessary that there should be “a clear 


and irreconcilable antagonism between the Federal 
and State law, to allow the writ, Delaware vs Neal, 
103 United States Supreme Court, page 370. 

It is sufficient, so far as this case is concerned, 
that persons of African race and color were actually 
discriminated against in the selection of the grand 
and petit jurors in the city of New York. /d. 


II. 


The appellant makes no claim that the laws of 
the State of New York unjustly discriminate against 
persons of African race and color, but he does claim 
and insist, that such discrimination actually existed, 
of which fact he made proof as is shown by his affi- 
davit marked Exhibit ‘‘ A,” and made a part of his 
petition (see Petition and Notice of the Attorney- 
General, page 15), and this brings it clearly within 
the case of Delaware vs. Neal. 


ITT. 


According to the law and practice in the State 
of New York, by which the Court will be governed 
in deciding this matter, a person on trial, and where 
in case of conviction the penalty is death, can waive 
no substantial rights he had, and any time after 
conviction may take advantage of any error which 
was actually prejudicial to him. 

In this case the affidavit of the appellant which is 
made a part of the petition (see page 14 of the Peti- 
tion and Notice to dismiss of the Attorney-General), 
shows that at the time he was arraigned he had no 
counsel, that he was wholly without means and 
that the plea of ‘*‘ Not guilty ” was entered without 
examination of said indictment by any counsel. 

The appellant once having pleaded ‘‘ Not guilty ” 
is not allowed, under the practice in New York, to 
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withdraw the plea, for any purpose, save to plead 
guilty ; consequently the appellant could not have 
availed himself of the motion which he made at the 
time of the sentence (see page 12 Petition and No- 
tice to dismiss of the Attornev-General), before he 
did. 


IV. 


The error complained of by the appellant is one 
which renders ail proceedings under the indictment 
against him absolutely void, inasmuch as the de- 
fendant was deprived of his rights as guaranteed 
by the amendments to the Constitution of the 
United States, consequently it is clearly within the 
jurisdiction of this Court to hear and determine the 
question raised by petition of the appellant for writ 
of habeas corpus, as made and verified. 

Appeal herein should not be dismissed or affirmed 
without argument, but the appellant has no objec- 
tion to the advancing of the case to such day, for 
final judgment, as the Court may see fit to name. 


R. J. HAIRE, 
Attorney for Appellant, 
23 Chambers Street, New York City. 
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SUPREME COURT OF THE UNITED STATES, 
OCTOBER ‘TERM, 1890. 
No. 1581. 


IN THE MATTER OF THE APPEAL 
OF 


JOSEPH WOOD. 


BRIEF FOR APPELLANT. 


STATEMENT. 


On the 28th day of November, LSYO, the appellant, Joseph W ood, 
presented to the Circuit Court of the United States for the South- 
ern District of New York, a petition setting forth in substance the 
facts following: 

First.—That the petitioner was a citizen of the United States, of 
African race and deseent, and black in eolor. 

Second.—That he was imprisoned and threatened with death, 
within the Southern District of New York, by the appellee, Augus- 
tus A. Brush, as Agent and Warden of Sing Sing Prison, and that 
such imprisonment was unlawful and against the petitioner’s will, 
and in violation of the Constitution of the United States. 

Third.—That the claim of authority for the imprisonment was, 
that the petitioner was convicted, in the Court of General Sessions 
of the Peace in and for the City and County of New York, on the 
10th day of March, 1890, of the crime of murder in the first degree, 
and sentenced to death under that conviction. 

Fourth.—That the indictment upon which he was so convicted 
was found by a Grand Jury at the April Term, 1889, and the con- 
viction was upon a verdict of a petit jury at the March Term, 1890, 


fifth.—That from the lists of jurors whence the said grand and 
petit juries were drawn, and from the said juries, all persons of 
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African race and descent and black in color were excluded because 
and by reason of their race, descent and color. 

Siath.—That the petitioner, when arraigned and required to plead 
to the indictment, was without counsel and without means to pro- 
cure counsel, and was required to and did plead to the said indict- 
ment in ignorance of his rights. 

Seventh.—That upon the trial the petitioner was ignorant of the 
facts aforesaid, without fault on his part, and by reason of such 
ignorance was unable to challenge or object to the lists, panels and 
array of the said grand and petit jurors upon the grounds aforesaid. 

Eighth.—That after the conviction of the petitioner he learned 
the said facts relating to the exclusion of persons of African descent 
and race from the said lists of jurors; and thereupon, the petitioner 
proceeded with due diligence and upon due allegation and tender 
of proof, to move in the said court for a new trial. 

Ninth.—That the said court refused to entertain the said motion 
and proceeded to appoint a time for the execution of the petitioner. 

The petition concluded with a prayer for the issue of a writ of 
habeas corpus to the appellee, and a writ of certiorari to the said 
Court of General Sessions and to the clerk thereof. 

The petition was accompanied by a copy of the motion made in 
the said Court of General Sessions, and of the affidavit read in sup- 
port of that motion. 

The Cireuit Court of the United States thereupon made an order 
denying in all things the prayer of the said petition, and from that 
order this appeal is taken. 


a YO Ge Be hd — 
I. 


This appeal must be heard and determined upon the order appealed 
from and the papers on -which that order was made, the allowance 
of appeal and citation and proof of service,—in other words, upon 
the record. 

The question now before this Court is, whether the Cireuit Court 
erred in denying the application of the petitioner for writs of habeas 
corpus and certiorari. And since the action of the Circuit Court 
was predicated upon tlie petition and exhibits presented to it, the 
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question to be determined by this Court is, whether the papers pre- 
sented to the Cireuit Court niade outa proper case for the issue of 
the writs. 

The petition of the Attorney General of New York, recently pre- 
sented upon the motion to affirm, dismiss or advance this appeal, 
contains allegations of various extraneous matters, some of which 
might perhaps have been properly set up upon the returns to the 
writs, if issued, and some of which might possible have been 
pertinent upon the motion to advance. But clearly none of them 
ean be considered in the hearing of this appeal upon the merits. 


Il. 


The trial and conviction of the appellant in the Court of General 
Sessions of the Peace in and for the City and County of New York 
amounted to a violation of the appellant’s rights under the Constitu- 
tion and laws of the United States, for the reason that citizens of 
African race and descent were excluded, because of their race and 
color, from the Grand Jury which found the indictment and from 
the petit jury which tried the issue. 


1.—The proposition of law embraced in this contention is not 
open to discussion in this court. It has been expressly decided that 
when a colored citizen is a party to an action !n a State court in- 
volving his life, liberty or property, “it ¢s a right to whieh he is 
“entitled, that in the selection of jurors to pass upon his life, liberty 
“or property, there shall be no exclusion of his race, and no dis- 
“crimination against them, because of their color.” and that “a 
“denial, upon the part of the officers charged with the duty of 
“selecting jurors, of his right to a selection of grand and petit jurors 
“ without discrimination against his race, because of their race, would 
“be a violation of the Constitution and laws of the United States.” 
Neal v. Delaware, 103 U.S. 370, 394. 
Strander v. West Virginia, 100 Id. 303. 
Virginia v. Rives, Id. 313. 
Ex-parte Virginia, Id. 339. 


2.—The question of fact involved in our contention must be here 
determined in our favor. 
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There is no claim that the laws of the State of New York exclude 
from juries persons of African race or descent.. The allegation of 
the petitioner is that, as a matter of fact, citizens of African race 
and descent were excluded from the lists and panels of jurors from 
which the grand and petit jurors in his case were drawn, and that 
such exclusion was because and by reason of their race, descent and 
color. 

The averments are the same in substance and almost in the very 
same language as those made by the plaintiff in error in the case of 
Neal v. Delaware (supra). 

In this case, as in that, these avertments were made both as a 
matter of pleading in his petition, and as a matter of evidence in the 
affidavit read upon the motion in the Court of General Sessions. 
And upon that motion, also, full tender was made of such further 
and sufficient proof of the averments as might be necessary. 

And, as in the case cited, the averments made by the appellant 
stand entirely uncontradicted. Indeed it is noticeable that the peti- 
tion of the Attorney General, although introducing several extra- 
neous matters, most carefully and scrupulously omits to traverse any 
of the allegations of the appellant as to the exclusion of jurors be- 
cause of race and color. The State of New York appears willing 
to risk its contention entirely upon the case made out by the appel- 
lant. 

In short, this case, as to these questions of fact, stands upon all 
fours with the case of Weal v. Delaware. And upon the authority 
of that case it must be held here that the State of New York has 
denied to the appellant a right secured to him by the Constitution 
and laws of the United States. 


ITl. 


But it is said that the appellant should have raised this objection 
at the time of his trial. 

To which we answer: 

1.—There was no way in which he could make the objection. . To 
show this, it will be necessary to consider somewhat in detail the 
provisions of the statutes of New York. 

Practice in criminal actions and proceedings is regulated entirely 
by a code entitled The Code of Criminal Procedure of the State of 
New York, enacted in 1881. 
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by section 237 of this code it is provided that “a person held to 
“answer a charge for a crime may challenge an individual grand 
“juror.” 

It is clear that no challenge to an individual grand juror could 
raise the question which the appellant seeks to present to this court. 
His objection runs against the entire panel—not because any one or 
more jurors are disqualified, but because in drawing the panel a dis- 
crimination was made against his race. And this ground of objec- 
tion could be made only by a challenge to the entire panel. 

But section 238 expressly provides : 

we There is Ho challeng allowe d to the panel or to the array of 
“the Grand Jury, but the Court may, in its discretion, at any time 
‘discharge the panel and order another to be summoned, for one or 
“more of the following reasons: 

*1.—That the requisite number of ballots was not drawn from 
‘the Grand Jury box of the county. 

*2.—That notice of the drawing of the Grand Jury was not 


3.—That the drawing was not had in the presence of the 
‘officers designated by law ; and 

‘4.—That the drawing was not had at least fourteen days before 
“the Court.” 

[t is clear that under this section the appellant could not raise 
any question as to a discrimination against his race. And we shall 
demonstrate that no better opportunity was afforded him at any 
later stage of the case. 

Section 273 of the Code provides that “ All forms of pleading 
“heretofore existing are abolished; and hereafter the forms of 
* pleading, and the rules by which the sufficiency of pleadings is to 
‘be determined, are those prescribed by this code.” 

The code then goes on to provide what an indictment shall con- 
tain, and how the defendant shall be arraigned to answer it. It is 
then provided as follows : 

“§ 312.—In answer to the indictment, the defendant may either 
“move the court to set the same aside, or may demur or plead 
* thereto. 

“ §313.—The indictment must be set aside, by the court in which 
“the defendant is arraigned, and upon his motion, in either of the 
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“1° When it is not found, indorsed and presented, as prescribed 

‘in sections 268 and 272 

“2° When a person hes been permitted to be present during the 
“session of the Grand Jury, while the charge embraced in the 
“indictment was under consideration, except as provided in Sections 
962, 263 and 264. 

“ § 316.—lf the motion be denied, the defendant must immediately 

“answer the indictment, either by demurring or pleading thereto. 

“ § 321.—The only pleading on the part of the defendant is either 
“a demurrer or a plea. 

“§ 323.—The defendant may demur to the indictment, when it 
“appeared upon the face thereof, 

“1.—That the Grand Jury, by which it was found, had no legal 
“ authority to inquire into the crime charged, by reason of its not 
“being within the local jurisdiction of the county; or 

““?.—That the indictment riage not conform substantially to the 
“requirements of Sections 275 or 276; or 

“3.—That more than one crime is charged in the indictment, 
“within the meaning of Sections 278 and 279; or 

“4 —That the facts stated in the indictment do not constitute a 
“erime; or 

“5.—That the indictment contains matter which, if true, would 
“constitute a legal justification or excuse for the acts charged, o1 
“other legal bar to the prosecution. 

*§ 332.—There are three kinds of pleas to an indictment ; a plea of 

*1.—Guilty ; 

“2.—Not guilty ; 

“3.—A former judgment of conviction or acquittal of the crime 
“charged; which may be pleaded either with or without the plea 
“of not guilty. 

“§ 342.—If the defendant refuses to answer an indictment, by 
“demurrer or plea, a plea of not guilty must be entered.” 

These are all the sections having any bearing on the subject, and 
from them it is plain that the appellant was precluded from present- 
ing his present objection to the constitution of the Grand Jury, by 
challenge, motion, demurrer or plea. 

Indeed, the courts of New York have expressly decided that a 
defendant cannot avail himself of any violation of law in the forma- 


tion of the Grand Jury. 
People v. Dolan, 64 N. Y., 485. 
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We have now to show that the appellant was in no better case in 
respect to his objection to the constitution of the panel from which 
the petit jury was drawn. 

It is unnecessary to quote the provisions relating to a challenge to 
a particular juror. They are found in Sections 374-377, and even 
if the present question could have been raised by a challenge to an 
individual juror, none of the grounds of challenge permitted would 
suffice to raise it. 

The provisions concerning a challenge to the panel are as follows: 

“ $361.—A challenge to the panel is an objection made to all the 
“trial jurors returned for the term, and may be taken as well to 
“the panel returned for the term, as to an additional panel ordered 
“to complete the jury. 

“ $362.—A challenge to the panel can be founded only on a 
‘‘ material departure, to the prejudice of the defendant, from the 
‘forms prescribed by the Code of Civil Procedure, in respect to the 
“ drawing and return of the jury, or on the intentional omission of 
“ the sheriff to summon one or more of the jurors drawn.” 

The provisions of the Code of Civil Procedure concerning trial 
jurors are found in Article First of Title [V of Chapter X of that 
code. 

The qualifications of a trial juror in the City and County of New 
York, are defined by Section 1079. He must be: 

*1.—A male citizen of the United States, and a resident of that 
“city and county. 

“2.—Not less than twenty-one, nor more than seventy years of 
age. 

“3.—The owner, in his own right, of real or personal property of 
“the value of two hundred and fifty dollars, or the husband of a 
“woman who is the owner, in her own right, of real or personal 
“ property of that value. 

“ 4.—In the possession of his natural faculties, and not infirm or 
* decrepit. 

“5.—Free from all legal exceptions; intelligent; of sound 
“mind and good character ; and able to read and write the Euglish 
“ language understandingly.’’ 

Sections 1080-1089 relate to exemptions and excuses. By Section 
1090 it is provided that “ trial jurors must be selected by the com- 
* missioner of jurors, who must alone decide upon their qualifications, 


10 


“except as otherwise expressly provided in this article. But this 
“section does not impair the right to challenge a particular juror at 
* the trial.” 

Other provisions of the article give the courts power to excuse and 
discharge jurors in various cases. But no provision whatever is 
any where made for calling, as trial jurors, any persons whose names 
have not been put on the lists by the commissioner. 

Section 1091 gives the commissioner power to appoint assistants. 

Section 1092 provides : 

“The president and commissioners of the department of taxes 
“and assessments, the police commissioners, and all other publie 
“ officers in the City of New York, must render to the commissioner 
“of jurors all the assistance in their power, to enable him to pro- 
“cure the names of persons liable to serve as trial jurors.” 

Sections 1094 and 1095 provide that the commissioner must com- 
mence the preparation of the lists of trial jurors in the month of 
May in each year, and after the first of June must give notice by 
publication that he will hear claims for exemption. He may require 
any person within the city to attend before him and testify concern- 
ing the liability of himself or another to serve as a trial juror. 

By sections 1096 and 1097 the commissioner is required to deliver 
to the county clerk the lists of persons liable to serve as trial jurors, 
and the ballots containing their names, which ballots must be de- 
posited in a box kept for that purpose. 

It is from this box that the names of trial jurors are drawn. 
With the preparation of the lists and ballots, and the putting of the 
ballots in the box, the courts have uothing whatever to do. The 
law proceeds upon the theory that the jury box contains the names 
of all persons liable to serve as trial jurors. 

Sections 1098-1106 contain “ the forms prescribed by the Code of 
Cwil Procedure, in respect to the drawing and return of the jury,” 
and the summoning of the jury drawn. Those forms are, briefly, 
as follows: 

The number of jurors required for any term of a court is fixed by 
the court by an order filed in the county clerk’s office. The county 
clerk must then give six days’ notice by publication of the drawing, 
and personal notice to the commissioner of jurors, the sheriff and 
at least three judges of courts of record. The drawing is done 
by the county clerk in presence of the commissioner, the sheriff, 
and at least one judge, in the following manner : 
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Ile must shake the box, so as to-mix the ballots thoroughly. 
He must then publicly draw-out the requisite number of ballots, 
one at a time, without seeing the name on any ballot, and the name 
on each ballot, as drawn, must be entered on a minute before drawing 
another ballot. 

The minute must then be signed by the attending ofticer and filed 
in the county clerk’s office. A eopy must be delivered to the 
sheriff, and he must notify each juror drawn. 

By a comparison of the foregoing provisions of the statute, it ap- 
pears that the appellant had no opportunity to raise his present 
contention by a challenge to the panel. For such a challenge could 
raise no question except one affecting the manner of drawing the 
panel. And all the forms prescribed in respect to the drawing may 
have been strictly observed, and the appellant may nevertheless 
have suffered the injury of which he now complains. 

In his petition, motion and affidavit he makes no complaint that 
jurors of his race were excluded by operation of law. Nor does he 
designate by name or title the officers by whom such exclusion was 
made, further than to deseribe them as the officers whose duty it 
was to select the names of persons to serve as jurors. 

But it is clear that the. officers who draw the panels from the 
general jury box cannot, in fact, discriminate against any person 
whose name is in the box. No one ean, as a matter of fact, dis- 
criminate against any person eligible as a juror and exclude his 
name from the lists and ballots, except the Commissioner of Jurors 
and those officers whose duty it is to assist him in the preparation of 
the lists. 

The allegations made by the appellant, therefore, must not be 
construed to mean that there was a discrimination against his race 
in the drawing of the panel from which his petit jury was drawn— 
which would have been a ground of challenge; they must be con- 
strued to mean that the discrimination was made in preparing the 
lists and ballots and putting them in the box from which the panel 
was drawn—and for this no challenge was allowed by the law of the 
State. 

It was held in the case of Neal v. Delaware (supra) that the 
Fourteenth Amendment and the Act of 1875 operated as a repeal 
of provision in the Consitution and laws of a State inconsistent 
therewith. But it will hardly be contended that they can be taken 
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to supply a defect in the law of the State concerning a question of 
practice, even though that question may affect a substantial right. 
And we have demonstrated that the laws regulating the practice in 
the State court provided no means by which the appellant, before 
the petit jury was sworn, could present in that court the objection 
which he now presents here. Up to the time of trial he had no 
remedy in the State court. Whether he had a remedy after trial we 
shall see hereafter. 


2.—The appellant did not waive his right by silence and a mere 
failure to assert it. For it was a constitutional right which he had 
no power to waive. 

The Court of Appeals of New York has very clearly drawn the 
distinction between statutory and constitutional rights. Upon a 
trial for murder it was stipulated in writing signed by the defendant, 
his counsel and the District Attorney that a juror might leave the 
box and the trial go on with eleven jurors, but that the record 
might be made up so that the action should appear to have been 
tried by the twelve jurors originally sworn. The stipulation was 
filed and the juror was withdrawn. 

A verdict against the defendant being rendered, he urged in arrest 
of judgment, that the verdict was rendered by eleven jurors only, 
and the Court of Appeals held on writ of error, that the objection 
was valid and available, notwithstanding the stipulation. 

The Court rested the decision upon the ground that the constitu- 
tion of a jury is determined by the fundamental law of the land, 
and that it cannot be altered, even by the express consent of a de- 
fendant. And they cite with approval the decision of the English 
judges, that a peer of the realm might not waive a trial by his peers 
and be tried by the country, “ because the statute of Magna Charta 
“was in the negative, and the mode of trial was not so properly a 
“privilege of the nobility as part of the indispensable law of the 
“land.” 

Cancemi v. The People, 18 N. Y. 128. 
Stephens v. Idem, 19 id. 551. 
Willis v. Idem, 32 id. 715. 


A trial by the country is a trial by jury, and the jury must be 
fairly drawn from the body of the county—the whole body of 
citizens liable to serve as jurors. If not so drawn it is not a jury of 
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the country. A casual or inadvertent omission of a comparatively 
small number of persons would be a matter of little consequence. 

But the organic law does require that jurors shall be selected with- 
out regard to race or color, and if a diserimination is made and per- 
sons of a particular race excluded by reason of their race, such dis- 
crimination is a violation of the supreme law of the land. And 
when this appellant was put on trial before a jury drawn from a 
panel selected after such exclusion of citizens of his own race, his 
constitutional rights were invaded just as truly and substantially as 
if he had been tried by a jury of eleven or without a jury. And 
he had no more power to waive the injury in one case than in the 
other. 


3.—Even if the State law had provided any means by which this 
question could be raised in the Court of General Sessions, and even 
if the appellant had the legal power to waive his rights, neverthe- 
less, he is exeused by his ignorance of his rights. And this ignor- 
ance extended to both law and facets. 

a.—As to the law. It is stated in the petition that at the time of 
his arraignment, “ he was then without counsel or any means of procur- 
“ing counsel; and was required and did plead to said indictment 
“in ignorance of his rights in the premises.” And in the affidavit 
read upon the motion to set aside the judgment, it is alleged that at 
that time “he had no counsel, and was represented by none, and 
“that he was wholly without means to procure counsel, and that 
“the plea of not guilty was entered without an examination of said 
“indictment by counsel for deponent.” 

These allegations are entirely uncontradicted. We are not un- 
mindful of the rule that every one is presumed to know the law. 
But a man is not always bound to rely upon such knowledge of the 
law as a layman may be presumed to have. When arraigned upon 
an indictment ina criminal action he is entitled to the benefit of coun- 
sel. This right is not only guaranteed to him by the organic law, 
but it is expressly made the duty of the court to see that he enjoys 
it. Section 308 of the Code of Criminal Procedure provides : 

“Tf tle defendant appear for arraignment without counsel, he 
“must be asked if he desires the aid of counsel, and if he does, the 
‘court must assign counsel.” 


The plain inference from the record here is that this duty was 
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omitted by the court in this case, and if so it does not lie in the 
mouth of the State to charge the appellant with laches. 

b.—As to the facts. It is expressly alleged in the petition that 
upon the trial the appellant was ignorant of the faets, without his 
fault; that he learned them after conviction, and thereupon pro- 
ceeded immediately and with due diligence to move thereon in the 
Court of General Sessions. 

We shall consider that motion presently. All that we now require 
is to relieve the appellant from the charge of laches, and that charge 
is answered by his uncontradicted averment that he was ignorant of 
the facts involved in his present contention, until after his convie- 
tion, and that as soon as they came to his knowledge he made ap- 
plication to the State court for relief. 

In the case of Neal v. Delaware, the tender of proof and motion 
to summon witnesses was refused in the court below, upon the 
ground that full time to produce such witnesses to make such proof 
had existed before the motion was heard. But this Court said that 
in their judgment “ the circumstances warranted more indulgence 
“in the matter of time, than was granted to a prisoner whose life 
“was at stake, and who was too poor to employ counsel of his own 
* selection.” 

The circumstances of this case require no less indulgence, if, 
indeed, any is required. 
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The Court of General Sessions was bound to entertain the appel- 
lant’s motion to set aside the judgment, and to grant that motion, or 
at least to refrain from making any order to carry the judgment 
into effect. 

Before discussing this question it will be convenient to refer 
briefly to some of the provisions of the Code of Criminal Procedure. 

We have already seen that by this code the appellant was pre- 
cluded from setting up his present contention, whether by challenge, 
motion, demurrer or plea, at any stage of the case prior to the 
swearing of the petit jury. It is not easy to see how the question 
could be raised during the trial; and the several sections relating to 
trial and verdict (§ § 388-454) throw no light upon the question. 
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Section 455 enumerates the cases in which a defendant may ex- 
cept to a decision of the court, and it does not seem that this ques- 
tion could have been raised by any exception. 

A motion for a new trial, under Section 465, would have done no 
good, for the appellant’s contention could not have been rested upon 
any of the seven grounds for a new trial enumerated in that section. 

And it is held in New York that a court has no power to grant a 
new trial in a criminal action, unless such power is expressly given 
by statute. 

Quimbo Appo v. People, 20 N. Y., 531. 
Miller v. People, 32 N. Y., 719. 


A motion to arrest judgment would have been equally unavailing, 
for by Section 467 that motion may be founded only upon defects 
appearing on the face of the indictment. 

The former practice was dtherwise, and in Cancemi v. People 
(supra) the question was raised by motion in arrest. But under 
the code on this motion only two objections are available: (1) “* To 
* the jurisdiction of the court over the subject of the indictment ;” 
(2) *“ That the facets stated do not constitute a crime.” 


People Vv. Buddensieck, 103 N. , 3 4587. 


It seems very clear, therefore, that according to the practice pre- 
scribed by the laws of New York the appellant had no opportunity 
to present his contention to the State court at any time prior to tinal 
judgment. The law of the State made no provision for the assertion 
of his rights under the laws of the United States. 

[t is alleged in the petition of the Attorney General that there 
was an appeal from this judgment, and affirmance of it by the Court 
of Appeals. This does not appear in the record here, and in 
strictness ought not to be considered. 

It might, however, appear upon the return to the writs, if issued, 
and it may be worth while to note in passing that such an appeal 
and its determination could in no wise affect the question now 
before this court. 

For since that question, according to the practice in the State 
court, could not be raised and in fact was not raised, it could not be, 
and was not, passed upon by the Court of Appeals; and when the 
judgment was affirmed and the record remitted to the Court of 
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General Sessions, that judgment, with respect to the question now 
raised, was in precisely the same condition as at the moment after it 
was rendered. 

3y Section 549 of the Code of Criminal Procedure, it is provided 
that after the remittitur has been sent down, “the appellate court 
“has no further jurisdiction of the appeal, or the proceeding there- 
“on; and all orders which may be necessary to carry the judgment 
“into effect must be made by the court to which the certificate is 
“remitted, or by any court to which the cause may thereafter be 
“ removed.” 

It is very clear, therefore, that on the 31st day of October, 1890, 
when the appellant made his motion in the Court of General Sessions, 
that Court had jurisdiction of ¢he judgment, of the subject mat er 
of the action, and of the person of the appellant. 

And whether we are confined to the averment in the appellant’s 
petition or consider the fuller account of the same thing given by 
the clerk of that court in his affidavit attached to the petition of 
the Attorney General, it is equally clear that the court had then 
arraigned the appellant before it for the purpose of making an order 
“necessary to carry the judgment into effect.” 

The judgment was illegal, because rendered upon a verdict re- 
turned by a jury impanelled in violation of law and_upon an indict- 
ment iliegally found. In Cancemi v. The People (supra), the 
objection was, that the defendant “was tried by a_ tribunal 
“unknown to the common law and the Constitution.” In this case 
the objection is that the appellant was tried by a tribunal organized 
in violation of an express provision of the supreme law of the land, 
and upon a charge preferred by a body whose organization involved 
a similar violation of the same provision. 

And the facts upon which the illegality of the judgment de- 
pended did not appear upon the face of the record, were not known 
to the appellant before the judgment, and when they became known 
they disclosed such an invasion of his constitutional rights as le had 
no power to waive. 

When he was then arraigned at the bar, upon an application by 
The People, for an order to carry the judgment into effect, he 
clearly had no remedy under any law of the State. There is no 
provision in the Code of Civil Procedure or on any statute by which 
he could ask for any relief at that stage of the proceedings, upon the 
grounds involved in his present contention. 
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[n this predicament, it is manifest-that the appellant did all that 
he could to obtain relief against the injustice which had been 
wrought upon him. Disregarding the restrictions imposed by the 
provisions of the Stute laws, and asserting his rights under the 
supreme law, he made averment and tendered proof of the facts, 
and moved the court to stay its hand. 

The motion was: “* That the verdict of guilty heretofore rendered 
“be vacated and set aside, and that judgment upon such conviction 
“be staved, and defendant granted a new trial.” 

And the prayer with which the affidavit read on the motion con- 
cludes is, * that said judgment and verdict herein be set aside, and 
“a further hearing be granted, and such proceedings had as may be 
“consistent with defendant’s just rights.” 

This motion called in question the authority of the judgment-— 
not in a collateral proceeding or in another court, but directly, in 
the same court in which the judgment was rendered, and in a pro- 
ceeding in the same action upon an application for an order to carry 
the judgment into effect. 

Substantial justice required that the appellant should have some 
remedy. If the State court had no power, ander the laws reguiat- 
ing its practice, to vacate the judgment and set aside the verdict, at 
least it might have refrained from making any new order for earry- 
ing the judgment into effect. 

It does not lie in the mouth of the State to contend here that the 
appellant had no remedy because the laws of the State preseribed 
no means by which his claim of a right under the supreme law 
might be heard and determined in the State court. It was the 
duty of the State to provide such means. If they were lacking, ex- 
ecution of the judgment should have been stayed until they could 
be supplied. 


7. 


The appellant is entitled to the relief prayed for in the Cirenit 
Court of the United States. 

The petition shows that the Court of General Sessions “ refused 
“altogether to entertain his motion or to pass upon his said conten- 
“tion upon proofs so tendered, and a time was thereupon fixed for 
“putting him to death as aforesaid.” 
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There is no provision of law by which that Court could be com- 
pelled to entertain the motion or to pass upon the contention, and 
there is no appeal from its refusal to any other court of the State. 

Therefore if the rights of the appellant under the Constitution 
and laws of the United States can be enforced at all, they must be 
enforced by the courts of the United States. 


1.—The appellant has no remedy by writ of error. 

A writ of error to bring up the original judgment would evidently 
be of no avail. 

Nor would such a writ lie to bring up the determination of the 
Court of General Sessions upon the motion made after judgment. For 
it does not appear that the motion was heard and decided. The court 
simply refused to entertain it. And even if there had been a legal 
adjudication upon it, such adjudication would not have been a final 
judgment which could be reached by writ of error. 


2.—The appellant is entitiled to a writ of habeas corpus. 

No complaint is made of the validity of the indictment upon its 
face, or of the competency and sufficiency of the evidence or of any 
decision of the court at the trial. We must, perforce, upon this 
application concede that all the proceedings, from the time when 
the jury was sworn to the time when sentence was pronounced were 
conducted according to law. Wedonot seek to review them or to 
use the writ of habeas corpus as a writ of error. 

Our complaint attacks the jurisdiction of the tribunal by which 
the charge was made and the jurisdiction of the tribunal by which 
it was tried. We say not that they erred in their action, but that 
they had no jurisdiction to act, because they were organized in a 
manner expressly forbidden by the supreme law to which we appeal. 

The lack of jurisdiction depends not upon a law of the State or 
of any judicial action of the Court: in which the grand and petit 
juries were impanelled. It results from the act of a purely minis- 
terial officer done long before this indictment was found. 

And it must be observed that the commissioner of jurors, by 
excluding from the jury lists persons of African race, violated no 
law of the United States. Juries drawn from these lists were com- 
petent to indict and try any white man who was charged with 

The only consequence of his action was that during the period in 
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which jurors were drawn from the lists thus prepared the Court of 
General Sessions of the City and County of New York had no juris- 
diction to indict and try a person of African race. 

If that was the condition of affairs when this indictment was 
found and tried, then the Court was without jurisdiction and the 
judgment was absolutely void. 

[f the lack of jurisdiction depended upon a question of law, to be 
determined by a construction of statutes, there can be no doubt that 
the question might be raised on haheas corpus. 

That it depends upon a question of fact makes no difference, for 
there isample provision in the statutes of the United States for the 
hearing and determination of such questions on the return to the 


writ. 


Vi. 


The writ is not to be refused because it appears that the peti- 
tioner would not be entitled immediately to be set at liberty. 

The present custody is by the Agent and Warden of the State 
Prison in execution of. the judgment. That imprisonment, we 
claim, is unlawful. But it appeafs from the petition, and would 
no doubt more fully appear on the return to the writs, that the 
petitioner is charged with the crime of murder. It would, there- 
fore, be the duty of the Court to remand him to the custody of the 
proper officer, to be detained to answer an indictment by a Grand 


Jury having jurisdiction in the ease. 


VaL 


The order appealed from should he reversed and the Circuit 


Court directed to issue the writs prayed for. 


R.J. HAIRE, 
Counsel for Appellant, 
New York City, N. J. 
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SUPREME COURT OF THE UNITED STATES, 


OCTOBER ‘TERM, 1890. 
No. 1581. 
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IN THE MATTER OF THE APPEAL 
OF 


JOSEPH WOOD. 


STATEMENT. 


On or about the 12th day of March, 1890, at a Court of the 
General Sessions of the Peace held in and for the city and county 
of New York, the above-named appellant Joseph Wood was duly 
convicted of murder of one Charles Ruftin, and on the 28th day of 
March, 1890, judgment was duly entered on said conviction and the 
said Joseph Wood was sentenced to the punishment of death. He 
thereupon took an appeal to the Court of Appeals and on the 7th 
day of October, 1890, the said Court of Appeals handed down its 
decision affirming said judgment. A copy of the opinion of said 
court is annexed to the meving papers herein. (See page 8.) And 
on the 31st day of October, 1890, in pursuance of sections 503 and 
504 of the Code of Civil Procedure of the State of New York, as 
amended by chapter 489 of the Laws of 1888, said Wood was 
brought before the court at which he was convicted and thereupon the 
said court did issue its warrant under the hand of the judge presiding 
commanding the agent and warden of Sing Sing prison to do execu- 
tion of the sentence during the week commencing December 1, 1890. 
On the 28th of November, 1890, the said Wood presented to the Cir- 
euit Court for the Southern District of New York a petition for a writ 
of habeas corpus, which petition is annexed to the moving papers 
at pages 9 to 15. On the same day the said court made an order 
denying the prayer of the petition, and on the same day an appeal 
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was taken to the Supreme Court (see Exhibit C, page 16), and a 
citation issued. (See Exhibit D, page 16.) 

The exact ground of the grievance presented by the petitioner 
is as follows: “ That from the panels and lists of jurors whence 
said grand jury and petit jury were drawn, and from said juries 
all persons of African race and descent and black in color were 
excluded because and by reason of their said race, descent: and 
color, and that in said city, county and State have always been 
excluded for a like reason.””’ (See Exhibit “ B,” page 9.) 

It clearly appears from the petition and from the affidavit of 
John Sparks, clerk of the said Court of General Sessions, that 
not until after the judgmert of conviction of the said Wood 
had been affirmed by the Court of Appeals, and not until the 
8ist day of October, 1890, when he was brought before the said 
court for the purpose of having a new warrant issued as aforesaid 
“was any objection made by or on behalf of the appellant, either in 
the way of challenge or otherwise, to the absence or exclusion of 
persons of African descent and color from the grand jury by which 
said indictment was found, or from the panel from which said 
grand jury was selected, or from the petit jury by which said 
appellant was tried, or from the panel of talesmen from which 
said petit jury was selected.”” (See affidavit of Sparks, page 19.) 


POL. ‘32'S. 
I. 


THE ALLOWANCE OF THE WRIT OF HABEAS CORPUS WAS NOT A MATTER 
OF RIGHT, BUT RESTED TO A GREAT EXTENT IN THE DISCRETION OF 
THE COURT. e 

In Ex parte Milligan (4 Wall., 2), the court held, where the 
cause of imprisonment is fully shown by the petition, the court may 
without issuing the writ, consider and determine whether, upon the 
facts presented in the petition, the prisoner, if brought before the 
court, would be discharged. 

In re Hoover (30 Federal Reporter, 51), the District Court, 
Southern District of Georgia, Speer, Justice, held: * A clear, 
irreconcilable antagonism between the Federal law and the State 
law must be shown, to allow the writ.” 


- 
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In Ex parte Royall (108 U.8., 252, 253) the court said: “ If it is 
apparent upon the petition that the writ, if issned, ought not, on 
principles of law and justice, to result in the immediate discharge 
of the accused from custody, the court is not bound to award 
it; * * * and the court is not deprived of discretion as to the 
time and mode in which it will exert the powers conferred upon it.” 

Ex parte Terry (128 U. S., 289, 301, 302) is to the same effect. 

The latter case was decided subsequent to the passage of the act 
of March 3, 1585, chapter 353, 23 Statutes at Large, 437, amending 
section 764, Revised Statutes United States. 


IT. 


There certainly can be made no claim by the appellant that since 
the adoption of the fourteer.th amendment there has been anything 
in the action of the State of New York in the nature of legislation 
or by the holding of its courts by which there has been a denial of 
any right or immunity belonging to the appellant, or any diserimi- 
nation in that regard in the selection of jurors because of race or 
color. (See section 1079 of the Code of Civil Procedure, and sec- 
tions 1638 and 1641 of chapter 410 of the Laws of 1882, set out in 
the petition of the Attorney-General herein at pages 6 and 7; see, 
also, People v. King, 110 N. Y., 425.) 

“The discrimination complained of does not result from the 
Constitution or laws of the State, as expounded by its highest 
judicial tribunal; and consequently it could not be made manifest 
until after the action of the State court in the case commenced. 
The prosecution against the plaintiff in error was not, therefore, 
removable into the Cireuit Court under section 641.” (Neal v. 
Delaware, 103 U. S., 393.) 


ITT. 


If the appellant had any reason to believe “that the officer 
authorized ‘by the laws of the State of New York to select the 
names of, and the persons to serve as, grand jurors to serve for 
and in the Court of General Sessions of the Peace of the city and 
county of New York, selected no persons of the African race or of 
color, to serve as such jurors, but, on the contrary, excluded all 
persons of such race and color from those to serve as and be drawn 
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* and drew from the list of those selected to 


as: * 
serve as petit jurors, the petit jurors before whom the defendant was 
to be and was tried for his life under said indictment, and that from 
both the grand and petit jurors sitting in said court * * * all; 
persons qualified by law to serve as jurors who were persons of the 
African race and color were excluded because of their race and 
color,” ete., as set forth in his affidavit (see p. 15); it was his duty 
to have raised this objection at the time of his trial, and not wait 
until there had been a judgment of conviction and an affirmance 
thereof by the highest court of the State. It must be presumed 
that if this objection had been made at the proper time and place 
the court would have taken the proper course to have ascertained 
the truth of the objections made in the plea. If any wrong had 
been committed in that regard, then as was said by this court in 
Bush v. Kentucky (107 U. 8. R., 119), reiterating what had been 
said in Virginia v. Rives, “the court will correct the wrong, will 
quash the indictment or the panel; or, if not, the error will be 
corrected in a superior court, and ultimately in this court upon 
review.” 

But in no case by proceeding in the manner in which this matter 
has been brought to the attention of the court can the writ of habeas 
corpus be converted into a writ of error. by which the judgment of 
the court of the ‘State of New York passing the sentence can be 
reviewed by this court in the first instance. “If that court had 
jurisdiction of the party and of the offense for which he was tried, 
and has not exceeded his powers in the sentence which is pro- 
nounced, this court can inquire no further. * * * Its decision 
on the conformity of the indictment to the provisions of the statute 
may be erroneous, but if so, it is an error of law made by a court 
acting within its jurisdiction which could be corrected on a writ of 
error if such writ was allowed, but which cannot be looked into on 
a writ of habeas corpus limited to an inquiry into the existence of 
jurisdiction on the part of that court.” (Ex parte Yarbrough, 110 
U. S., 651; In re Coy, 127 U. S., 759; Stevens v. Fuller, 136 
U. 8. R., 477.) 

This court can “ deal only with such defects in the proceedings as 
render them not simply erroneous or irregular, but absolutely void.” 
(Ex parte Terry, 128 U. S., 306; see, also, Ex parte Harding, 120 
U.S., 782; Ex parte Carll, 106 U. S. R., 521.) 


- 


IV. 

This case being virtually in the possession and subject to the 
control of the court, and the court being in full possession of all 
the facts, there is no reason why a determination should not now 
be made dismissing the appeal herein in order that the laws of the 
State of New York may be properly administered and carried into 
effect. (See Ex parte Russell, 13 Wall., 671; Roberts v. Reilly, 
116 U.S., 92.) 

Sut in any event if the appeal herein cannot be dismissed or the 
order aftirmed, the case should be advanced and the record printed 
and the same set down for argument at an early day as asked for in 
the petition herein. 

CHARLES F. TABOR, Af@’y-Gen’l, 
Attorney Sor the State of New York and jor Augustus 
A. Brush, Warden of Sing Sing Prison, 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1890. 


No. 1581. 
IN THE MATTER OF THE APPEAL 


OF 


JOSEPH WOOD. 


BRIEF FOR AGENT AND WARDEN. 


Appeal from an order of the Cireuit Court of the Southern 
District of New York made November 28th, 1890, denying peti- 
tioner’s application for « writ of habeas corpus to the Agent and 
Warden of Sing Sing State Prison. 

STATEMENT OF FACTS. 

The petitioner was convicted March 12th, 1890,in the New York 
City Court of General Sessions, of the crime of murder, and sen- 
tenced to the punishment of death. He appealed to the Court of 
Appeals, which, on October 7th, 1890, affirmed the judgment of 
conviction; and on October 31st, he was brought before the court 
and an order made commanding the warden of Sing Sing Prison, in 
whose custody he was, to execute the sentence of death upon him 
during the week commencing December Ist, 1890. 

When brought before the court at this time, he made a motion 
to set aside the verdict of guilty rendered at the trial, and stay the 
judgment of conviction and for a new trial, upon the ground that 
he was of the African race, and black in color, and that all persons 
of such race and color had been excluded from the grand jury which 
found the indictment against him, and from the panel of petit 
jurors from which the jury was selected to try him ; and he alleged 
that persons of such race and color had always been excluded from 
the list and the drawings of both the grand and petit jurors in the 
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city and county of New York; and that there were many such 
persons qualified by law in all respects to serve as jurors residing in 
such city and county. Ile submitted with the motion an affidavit 
setting forth substantially the same allegations and requested the 
court to issue subpeenas directed to the commissioner of jurors of 
the citv of New York, and to all other officers, clerks and persons 
known to the court to possess knowledge of the facts alleged in his 
affidavit, and whose evidence might enabie him to establish such 


facts befure the court passed upon his motion. The motion was _ 


denied, and the order above mentioned made. 

November 28, 1890, his counsel applied to the Cireuit Court for 
a writ of habeas corpus, setting forth in his petition substantially 
the same allegations as in his aftidavit upon the motion to the 
General Sessions. The petition is signed and verified by counsel, 
who says it is true to his “ knowledge, information and belief.” 


The following is a copy of the opinion of the Court of Appeals, 
upon the affirmance of the judgment of conviction: 


“The record in this case discloses no exception that is not wholly 
frivolous. The counsel for the defendant frankly confessed that he 
had been unable to find an exception which he thought fit for argu- 
ment; but he submitted the case in the hope that, in our examina- 
tion of it, we might find some ground on which to base a reversal 
of the judgment. The case has been carefully examined because it 
involved human life; but we have been unable to find the slightest 
reason for disagreeing with the result arrived at in the trial court. 

“ By a mere filing of a notice of appeal from the judgment of 
conviction, the defendant has compelled the county of New York 
to print the whole record of his case, and it has been submitted to 
us by counsel in the hope that we might find that ground for 
reversing the judgment of conviction which he had been unable 
to discover. By this process, the defendant has also succeeded in 
having the execution of the senteice delayed several months with 
no good grounds existing therefor. 

“ Whether a criminal convicted ef a capital crime should have it 
in his power, in all cases, to procure such delay in the execution of 
his sentence is a most serions question, and, as it seems to us, well 
worthy the careful consideration of the Legislature. 

“The judgment should be affirmed. 

“ Allconeur.” (123 N. Y., 632.) 
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THE ALLOWANCE OF THE WRIT OF HABEAS CORPUS WAS NOT A MATTER 
OF RIGHT, BUT RKSTED TO A GREAT “XTENT IN THE DISCRETION OF 
THE COURT. 


In Ex parte Milligan (4 Wall., 2), the court held, where the 
cause of imprisonment is fully shown by the petition, the court may, 
without issuing the writ, consider and determine whether, upon the 
facts presented in the petition, the prisoner, if brought before the 
court, would be discharged. 

In re Hoover (30 Federal Reporter, 51), the District Court, 
Southern District of Georgia, Speer, J., held: “ A clear, irrecon- 
cilable antagonism between the Federal law and the State law must 
be shown to allow the writ.” 

In Ex parte Royall (108 U. S., 252, 253), the court said: “ If it 
is apparent upon the petition that the writ, if issued, ought not, on 
principles of law and justice, to result in the immediate discharge 
vf the aceused from custody, the court is not bound to award it; 
* %* * and the court is not deprived of discretion as to the time 
and mode in which it will exert the powers conferred upon it.” 

Ex parte Terry (128 U. S., 289, 301, 302) is to the same effect. 

The latter case was decided subsequent to the passage of the act 
of March 3, 1885, chapter 353, 23 Statutes at Large, 437, amending 
section 764, Revised Statutes, United States. 


II. 


Tuk Laws oF New YorK MAKE NO DISCRIMINATION ON ACCOUNT OF 
RACE OR COLOR IN PRESCRIBING THE QUALIFICATION OF PERSONS 
TO) SERVE AS JURORS IN THE COURTS OF THE STATE. 


The following are the qualifications of trial jurors in the city and 
county of New York as prescribed by section 1079 of the Code of 
Civil Procedure : 

“In order to be qualified to serve as a trial juror in a court in the 
city and county of New York a person must be: 


. 
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“1. A male citizen of the United States, and a resident of that 
city and county. 


“9. Not less than twenty-one, nor more than seventy years of age. 


“3. The owner, in his own right, of real or personal property, 
of the value of two hundred and fifty dollars; or the husband of a 
woman who is the owner, in her own right, of real or personal 
property of that value. 


“4 In the possession of his natural faculties, and not infirm or 
decrepit. 


éc K 


5. Free from all legal exceptiens; intelligent, of sound mind 
and of good character; and able to read and write the English lan- 
guage understandingly.” 

By section 1081, there are fourteen classes of persons who are 
exempt from jury duty, although quatified to serve, providing they 
claim their exemption. 

Section 1090 provides that trial jurors must be selected by the 
commissioner of jurors of the city and county. 

Section 1638 of chapter 410 of the Laws of 1882, known as the 
New York City Consolidation Act, provides that the grand jurors 
shall be selected from the list of trial jurors by a board consisting 
of the mayor, the presiding judge ot the Supreme Court, the chief 
justice of the Superior Court, the first judge of the Court of 
Common Pleas, the recorder and the city judge of the city. 

Section 1641 requires that not less than six bundred nor more 
than a thousand shall be selected for one list of grand jurors, and 
that “the persons so selected shall be intelligent citizens of good 
character, and shall be, so far as the said board may be informed, 
possessed of the qualifications by law required of persons to serve 
as jurors for the trial of issues of fact, and not exempted from 
serving as such jurors.” 

The petitioner, therefore, fails to bring his case within the rule 
laid down by this court in Strauder v. West Virginia (100 U. S., 
393), or Bush v. Kentucky (107 U. S., 110). 

In both of these cases the statutes of the State discriminated 
against colored persons in making up jury lists, and provided that 
none but white persons were qualified to serve as jurors. 
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In the latter case, the highest-court of the State had declared the 
State law unconstitutional, and had decided that the officers charged 
with the duty of preparing lists of jurors should disregard it. 

But this decision was not made until after the grand jury had 
been selected which found the indictment in that case; and hence, 
it was to be presumed that the State officers observed the require- 
ments of the statute in the preparation of the list of grand jurors. 

The question in both cases came up on an application to remove 
the causes into the Federal courts under section 641, Revised Statutes. 
The present case is within the principle enunciated in Virginia v. 
Rives (100 U. S., 313), where the statutes of the State make no 
discrimination on account of race or color. 


ITI, 

THE ALLEGATIONS OF THE PETITION ARE INSUFFICIENT TO SHOW THAT 
THERE HAS, IN FACT, BEEN ANY DISCRIMINATION MADE BY THE 
AUTHORITIKS OF THE CITY AND county oF New YorK IN THE 
PREPARATION OF THE LISTS OF TRIAL AND GRAND JURORS AGAINST 
PERSONS OF COLOR OF THE AFRICAN RACE, ON ACCOUNT OF 8UCH 
KACE AND COLOR. 


No facts are given ; there is nothing but the naked unsupported 
allegation of the petitioner, that from the lists of grand and petit 
juries in the city and county of New York all persons of African 
race and descent, and black in color, were, and always have been 
excluded because of their race, descent and color. 

The petition is not sworn to by the petitioner or by any person 
shown to have knowledge of the facts. 

It is not even directly alleged that such exclusion has been caused 
by the action of the public officers who make up the jury lists or 
that it was intentional on their part. 

It may, perhaps, be so inferred from the statements which are 
made; but it is submitted that a grave charge of this character 
should not be left to implication or inference. 

The Constitution of the United States, as construed by this court, 
prohibited any such discrimination, and the legal presumption ie 
that the officers of the State did their duty and respected the 
mandate of the Federal Constitution. 
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This presumption, always strong and requiring the clearest proof 
to overcome it, was a part of the evidence upon which the Circuit 
Court was required to act when the petitioner’s application was 
presented to it. : | 

When it is to be considered that, in order to grant the writ, the 
court was required to find that it sufficiently appeared that the 
commissioner of jurors of the city and county of New York had not 
only in asingle instance, but persistently, violated his constitutional 
oath of office, and that the mayor of the city, the presiding judge 
of the Supreme Court, the chief justice of the Superior Court, the 
first judge of the Court of Common Pleas, the recorder, and the 
city judge of the city had each violated his constitutional oath of 
oftice, not once, but many times, it is not surprising that the Circuit 
Court reached the conclusion that the petitioner upon his own show- 
ing was not entitled to the writ. 

The court also had the right to take judicial notice of the fact 
that the colored population of the city of New York was buta 
small percentage of the entire population of the city, and their 
absence from the jury lists, if true, might very properly be 
ascribed to other causes than an unlawful and unjust diecrimination. 

The census of 1880 showed that all the colored people in the city 
constituted but one and six-tenths per cent of its population. It is 
announced that the increase in their number during the past ten 
years has not kept pace with the increase of the white population ; 
and it is safe to assume that when the petitioner's trial took place 
the percentage was even less. 

Such a sinall percentage might easily fail of representation upon 
the jury lists from causes other than discrimination, on account of 
race or color. 

The law does not require all persons qualified to serve as jurors 
to be placed on the jury lists. 

There are various qualifications, among them an educational and 
property qualification, and fourteen classes of exempt persons ; and 
it is much more reasonable to ascribe the failure of this small fraction 
of the population to appear on the jury lists to other causes than to 
impute it to a willful and criminal neglect of duty on the part of 
public officers of high standing and of unquestioned integrity. 
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IV. 


Ir ALL THE ALLEGATIONS OF THE PETITIONER WERE TRUE, THEY 
WOULD AFFORD NO GROUNDS FOR THE ISSUANCE OF A WRIT OF 
HABEAS CORPUS. 


The objection which the petitioner made, when brought into 
court for the purpose of having the period of time fixed, within 
which he should be executed, was one for the consideration and 
decision of the trial court in the first instance; and if its decision 
was erroneous and involved the question of a violation of the Fed- 
eral laws or Constitution, it can only be reviewed and corrected in 
this court by writ of error. 

The State court had jurisdiction of the petitioner and of the 
offense for which he was tried; and in such cases the writ of Aabeas 
corpus cannot be made to answer the purpose of a writ of error. 

Ex parte Parks, 93 U.S., 18. 

Ex parte Yarborough, 110 U. S., 651. 
Ex parte Bigelow, 113 U.S., 328. 

In re Coy, 127 U.S., 759. 

In re Lane, 135 U.S., 443. 

Stevens v. Fuller, 136 U.S., 468. 

In re Grimley, 137 U.S., 147. 

In re Lancaster, 137 U. S., 393. 


The petitioner does not allege in his petition that the decision of 
the General Sessions, of which he complains, was not reviewable 
in the State courts or by writ of error to this court. 

The petition does not, upon its face, show any reason why resort 
for the correction of the alleged error must be had to the extra- 
ordinary remedy by writ of habeas corpus. 

There were several ways in which the petitioner might have pre- 
sented his objection to the State court and to this tribunal: 

First. Upon the trial, by a challenge to the panel of trial jurors. 

Section 359, Code of Criminal Procedure, provides for a chal- 
lenge to the panel. 

Section 361: “A challenge to the panel is an objection to all the 
tria! jurors returned.” 

Section 517: “An appeal to the Supreme Court may be taken by 
the defendant from the judgment on a conviction after indictment, 
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except that when the judgment is of death, the appeal must be 
taken direct to the Court of Appeals; and upon the appeal any 
actual decision of the court in an intermediate order or proceeding 
forming a part of the judgment-roll, as prescribed by section 4835, 
may be reviewed.” 

Subdivision 3 of section 485 provides that the judgment-roll on 
appeal shall contain “‘a copy of the minutes of a challenge, which 
may have been interposed to the panel of the trial jury, or toa 
juror who participated in the verdict and the proceedings and 
decision thereon.” 


Second. By motion in arrest of judgment if the petitioner had 
caused his challenge to the panel and the grounds thereof, and the 
proofs in support of it to be entered upon the records of his trial. 

Section 467 provides that “a motion in arrest of judgment is an 
application on the part of the defendant, that no judgment be 
rendered on a plea or verdict of guilty, or on a verdict against the 
defendant upon the plea of a former conviction or acquittal. It 
may be founded on any of the defects in the indictment mentioned 
in section 331.” 

This last clause is permissive, but not exclusive, and provides that 
certain defects in the indictment, which, otherwise, must be demurred 
to, might be made available upon a motion in arrest of judgment. 

But all the other grounds upon which such motion might be made 
previously to the adoption of the Code are still available; and they 
include every reason appearing upon the record of the trial why no 
judgment should be rendered against the defendant. 


People v. McRay, 8 Jobns., 212. 

People v. Bruno, 6 Park. 657. 

Jacobowsky v. People, 6 Hun, 524; 64 N. Y., 
659. 


Subdivision 6 of section 485 provides that the judgment on appeal 
shall contain “ A copy of the minutes of any proceedings upon a 
motion either for a new trial or in arrest of judgment.” 


Third. By motion for a new trial, if, as he alleges, he had no 
knowledge of the existence of the facts at the time of the trial. 

Section 465, subdivision 7, provides that the court may grant a new 
trial after verdict “ when it is made to appear by affidavit that upon 
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another trial the defendant can. produce evidence such as if before 
received would probably have changed the verdict, if such evidence 
has been discovered since the trial, is not eumulative, and the failure 
to produce it on the trial was not owing to want of diligence.” 

As we have seen subdivision 6 of section 485, requires the judgment- 
roll on appeal to contain a copy of the minutes of any proceedings 
upon a motion for a new trial. 


Fourth. By a direct review of the decision of the General Sessions 
when the petitioner was brought before that court for the purpose 
of having the time fixed within which the sentence of death should 
be executed. 

It is unnecessary to discuss the question whether there was any 
appeal to the State courts from tle decision and order made by the 
court at that time. 

If such appeal might be taken, the petitioner had no right to a 
writ of habeas corpus. 

But assuming, for the purposes of this argument, that there was 
no appeal in the State courts allowed, then the petitioner might 
have had a writ of error from this court to the General Sessions to 
bring the record here for review if any Federal question was 
involved. 

It has been repeatedly held that where the decision of the State 
court is final, the writ will issue directly to that court, although it 
is not the highest court of the State. 

Downham v. Alexandria, 9 Wall., 661. 
Gregory v. McVeigh, 23 Wall., 294. 
Windsor v. McVeigh, 93 U.S8., 274. 


The Code of Criminal Procedure expressly conferred upon the 
Sessions the jurisdiction to inquire into the circumstances and 
ascertain and determine whether any legal reason existed why the 
sentence of death should not be executed. (Sec. 504.) 

The counsel for the petitioner so understood it, for he appeared 
and showed, or undertook to sliow, the facts upon which he relies 
to secure a writ of habeas corpus; and what he now complains of 
is that the court erroneously decided that no legal reason existed 
why the sentence should not be executed. 

It is submitted that if the petitioner was aggrieved by this decision, 
he has mistaken his remedy. 
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The case of Neal v. Delaware (103 U. S., 370), is directly in point. 

It was there held that if citizens of African descent were inten- 
tionally excluded, because of their race and color, from the lists 
from which the grand jury that found the indictment and the 
petit jury, by which it was tried, were made up, it was a violation 
of the prisoner’s rights under the Constitution and laws of the 
United States, which the trial court was bound to redress; and that 
the remedy for any failure in that respect was ultimately in this 


court upon writ of error. 


V. 


The order appealed from should be affirmed; and in order that 
the execution of the judgment of conviction may not be further 
unnecessarily delayed, it is respectfully requested that a direction 
be given that the mandate be immediately sent to the court below. 


CHARLES F. TABOR, At?’y-Gen’l, 
Attorney for Warden and for the People. 


I. H. Maynarp, Dep. Att’y-Gen’l, 
Of Counsel. 
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OF 
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Petition and Notice to Dismiss, Attirm or Advance Case. 
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Attorney-General of New York, 
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Supreme Court of the United States, 


OCTOBER TERM, 1890. 
IN THE MATTER OF THE APPEAL | 
OF | 


JOSEPH WOOD. 
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Petition and Notice to Dismiss, Allirm or Advance Case. 


CHARLES F. TABOR, 
Attorney-General of New York, 


Of Counsel, Albany, N. Y. 


SUPREME COURT OF THE UNITED STATES. 


In true Matrrer or tHe APPEAL 
OF 


JOSEPH WOOD. 


70 the Supre me Court of the United States : 

The petition of Charles F. Taber respectfully shows: That he is 
Attorney-General of the State of New York, and as such is attorney 
for A. A. Brush, Agent and Warden of State Prison at Sing Sing, 
New York, and he is also attorney for the People of the State of 
New York in atl matters in which said People have any interest. 

Your petitioner further shows, upon information and belief, that 
on or about the 12th day of March, 1890, at a Court of General 
Sessions of the Peace, duly held in and for the city and county of 
New York, the above-named Joseph Wood was duly convicted of 
murder in the first degree, of one Charles Ruftin, and that thereafter 
and on the 28th day of March, 1890, judgment was duly given and 
entered on said conviction in said court, and the said Joseph Wood, 
by and in pursuance of said judgment, was, thereupon, duly sentenced 
to the punishment of death. 

Your petitioner further alleges, upon information and belief, that 
thereafter the counsel for the said Joseph Wood, being duly author- 
ized in that behalf, did duly appeal from said judgment of conviction 
to the Court of Appeals of the State of New York, and that such 
proceedings were thereafter had on such appeal that on or about the 
7th day of October, 1890, the said Court of Appeals handed down 
and announced its decision upon said appeal, in and by which the said 
judgment of conviction of said Joseph Wood was, in all things, 
affirmed, and that a copy of the opinion oi the said court, made 
upon the disposition of said appeal, is hereto annexed, marked “ A.” 

And your petitioner further shows that afterwards, on October 
15, 1890, the judgment of the Court of Appeals was made the 
judgment of the Court of General Sessions of the Peace, and on 
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tion of the sentence upon the said Joseph Wood, during the week 
commencing December 1, 1890. 

Y our petitioner further show s upon inform: tion and Ie lief. that 

on or about the 28th day of November, 1890, the said Joseph 

D W ood. by one Robert J. llaire, presel ted to thr Cireuit (‘ourt of 

the United States for the Southern District of New York. a peti- 

tion, dated November 28, 1890, a copy of which is hereto annexed. 


marked Exhibit * B,” praying that the said eourt forthwith issue 


the writ of habeas COTPus LO the said Augustus A. Brush, Agent 
and Warden of Sing Sing Prison, requiring him to produce the ile 
body of said Joseph Wood before said. court at some time to be 
designated in said writ. there to abide wl) if sl) raid ave awarded hw 
sald court in the premises. And the said petitioner did also pray 
that a writ of certiorari issue to said Court of General Sessions of 
G the Peace, and the clerk thereof, commanding it or him forthwith 
to certify to the said Cirenit Court of the United States true copies 
ot the list of grand jurors for the October term of 1889 of said 
eourt, ot lists and panels (>| trial rors or additional trial jurors 
for the March term, 1890, of said court. and of the indictment, 
record, orders and warrants and commitments of s ud courts remain 
ing under and by virtue of which the said Joseph Wood was 
claimed to be deprived of his liberty by authority of that court. eae 
That afterwards such proceedings were had that on the said 28th 
day of November, 1890, the said Cireuit Court duly made an order 
therein denying the prayer of said petitioner in all things. 
7 Your petitioner further alleges, upon information and belief, that 
afterwards and on the same day the said Robert J. Haire did take 
an appeal from said order to this court, which appeal in form was 
allowed by Addison Brown, District Judge, then holding a Cirenit 
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Your petitioner further shows, upon information and belief, that 


) oul petitioner further all res, Ol} information anc behef, that 
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there 1s no merit in this f nd that the same was taken for 


delay only : and that the said poe tition for a writ of haheas corpus ll 
shows no grounds for the granting of the same, and that no facts 
are stated in said petition to show that the said Joseph Wood is 


restrained of his libertv in violation of the Constitution, or of any 
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law or treaty of the United States, or that he is entitled to said 
writ upon any other ground mentioned in the laws of the United 
States. 

And your petitioner further shows that there is not now, and 
that there has not been, within the last fifty years, any law, statute 
or Constitution in the State of New York making any discrimina- 
tion against the color or race of a person who shall be otherwise 
qualitied to serve or act as trial juror or grand juror in the courts 
of said State. ‘That section 1079 of the Code of Civil Procedure of 
the State of New York (to which reference is hereby had) pro- 
vides what shall be the qualifications of trial jurors in the city and 
county of New York. That said section is in the words and figures 
following, to wit: 

13“ Qualifications of trial jurors.— In order to be qualified to serve, 
as a trial juror, in a court in the city and county of New York, a 
person must be: 
“1. A male citizen of the United States, and resident of that city 
and county. 
“2. Not leas than twenty-one or more than seventy years of age. 
“3. The owner, in his own right, of real or personal property, of 
the value of two hundred and fifty dollars; or the husband of a 
woman who is the cwner, in her own right, of real or personal 
property of that value. 
14 “4. In the possession of his natural faculties, and not infirm or 
decrepit. 

“5. Free froin all legal exceptions ; intelligent; of sound mind 
and good character; and able to read and write the English language 
understandingly.”’ 

And that section 1090 of said Code provides that trial jurors 
must be selected by the commissioner of jurors of the city and 
county of New York. 

That section 1638 of chapter 410 of the Laws of 1882, being what 
is commonly known as the Consolidation Act, provides as follows : 
“ The persons to serve as grand jurors at Courts of Oyer and Terminer 

15 and General Sessions, to be held in the city of New York, shall be 
selected from the persons whose names are contained in the lists of 
petit jurors for the time being for said city, by a board to consist of 
the mayor of such city, the presiding judge of the Supreme Court 
in the first judicial district, the chief justice of the Superior Court 


of the city of New York, the first judge of the Court of Common 
Pleas, the recorder, and the city judge of said city and county.” 

And that section 1641 of said act, which prescribes the qualifica- , ¢ 
tions of grand jurors, is in the words and figures following: 

“The said board shall, within fifteen days after the first meeting, 
select from the list produced by the commissioner of jurors of 
persons qualified to serve as jurors in said city a list of the names 
of not less than six hundred nor more than one thousand persons to 
serve as grand jurors of the different Courts of Oyer and Terminer 
and General Sessions, to be held in said city until the next list shall 
be prepared, and the names thereon deposited as hereinafter men- 
tioned. The persons so selected shall be intelligent citizens, of 
yood character, and shall be, so far as the said board may be 
informed, possessed of the qualifications by law required of persons | 
to serve as jurors for the trial of issues of fact, and not exempted 
from serving as such jurors.” 

Your petitioner further shows, npon information and belief, that 
the said appeal herein has been docketed, but the record thereof 
has not been printed, and that the number thereof upon said docket 
is 1581. And that in the furtherance of the administration and 
execution of the criminal laws of the State of New York, it is 
eminently proper that the said order appealed from be affirmed, 
or the appeal herein be dismissed upon the ground that the same 
was taken for delay only, and that the question on which the ;¢ 
jurisdiction of this court depends is so frivolous as to not need 
further argument ; but in case this court should determine that the 
same ought to be held for argument, then that the same be set 
down for such early day as to the court may seem meet and proper. 

Wherefore your petitioner now prays that upon this petition and 
the accompanying papers, and upon the inspection of the record 
filed herein, that the said appeal be.dismissed; or that the said 
order of the Cirenit Court refusing to grant said writ of habeas 
corpus be affirmed; or that the said appeal be advanced and set 
down for argument for as early a day as to the court seem meet and !9 
proper. And your petitioner will ever pray. 

Dated Ataany, February 6, 1891. 


CHARLES F. TABOR, 


g 


UNITED STATES OF AMERICA, ) 
Strate oF New York, . £8. 2 


9) City and County of Albany, \ 
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Charles F. Tabor, being duly sworn, says, that I am the petitioner 
named in the foregoing petition; that I have read the same and 
know the contents thereof, and that the same is true to my own 
knowledge, except as to the matters therein stated to be alleged 
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upon information and belief. and as to those matters | believe it to 


be true. 


CHARLES F. TABOR. 
Sworn tu before me, } 
February 10, 1891. 


Watrer L. Cups, 


21 Notary Public, Albany Co., N. Y¥. 
“A 
COURT OF APPEALS. 
THE PEOPLE, Responpent, 
Us. 
JOSEPH WOOD, Appr.ranr. 
99 October 7, 1890. 


Robert J. Iaire, for appellant. 
Mc Kenzie Semple, for respondent. 


Per Curtam. The record in this case discloses no exception that 
is not wholly frivolous. The counsel for the defendant frankly 
confessed that he had been unable to find an exception which he 
thought fit for argument, but he submitted the case in the hope 
that in our examination of it we might find some ground upon 
which to base a reversal of the judgment. The case has been care- 
fully examined because it involved human life, but we have been 

23 unable to find the slightest reason for disagreeing with the result 
arrived at in the trial court. 

By a mere filing of a notice of appeal from the judgment of 
conviction, the defendant has compelled the county of New York 
to print the whole record of his case, and it has been submitted to 
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us by counsel in the hope that we might find that ground for 
reversing the judgment of conviction which he had been unable 
to discover. By this process the defendant has also succeeded in 
having the execution of the sentence delayed several months with 
no good ground existing therefor. 

Whether a criminal convicted of a capital crime should have it 
in his power in all cases to procure such delay in the execution of 
his sentence is a most serious question, and, as it seems to us, well 
worthy the careful consideration of the legislature. 

The judgment should be affirmed. 


All eonenr. 
(A copy.) H. E. SICKELS, 


Reporter, per C. 
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70 the Judge S of the Circuit Court of the United State 8 for the 
Southern District of New York: 

The petition of Joseph Wood respectfully shows: 

First. That he is a citizen of the United States. of African race 
and descent, and black in color, and that he is deprived of his 
liberty by Augustus A. Brush, Agent and Warden of Sing Sing 
Prison, in the Southern District of New York, who threatens to 


put him to death in the week beginning December 1, 1890, and 


that he is thus held in eustody and deprived of his liberty against 
his will and in violation of the Constitution of the United States. 

Second. The facts concerning the detention, and the claim or 
authority by virtue of which he is so detained, are as follows: He 
was convicted of the crime of murder in the first degree, in the 
Court of General Sessions of the Peace, in and for the City and 
County of New York, on the 10th day of Mareh, 1890, and sen- 
tenced upon such conviction to death, under chapter 489 of the Laws 
of 1888, and committed to the custody of said Brush accordingly. 

That the indictment upon which he was so arraigned was found 
by a grand jury at the October Term, 1589, of said court, and he 
was convicted by a petit jury at the March Term, 1890. 

That from the panels and lists of jurors whence said grand jury 
and petit jury were drawn, and from said juries all persons of 
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African race and descent, and black in color, were excluded because 


and by reason of their said race, descent and color, and that in said 


city, county and State have always been excluded for a like reason. 


That he was arraigned to plead to said indictment upon the 28th 
day of October, 1889, and was then without counsel, or any means 
of procuring counsel; and was required and did plead to said 
indictment in ignorance of his rights in the premises. 

That upon the trial of said indictment he was ignorant of the 
facts aforesaid, without his fault, and was, therefore, unable to 
challenge or otherwise object to the lists, panels and array of grand 
and petit jurors for the ground aforesaid. 

After his conviction aforesaid he learned the facts aforesaid in 
relation tv the exclusion of such persons, and thereupon im-.nediately, 
and with due and ordinary diligence, according to the practice of 
said court, he duly moved therein, upon due allegation and tender 
of proof of the facts aforesaid, for a new trial, a copy of his said 
motion and of the affidavit in support thereof is hereto annexed, 
marked exhibit ‘* A,” and made part of this petition. And aceord- 
ing to law and the practice ot said court such motion should have 
been entertained and decided upon its merits, upon due considera- 
tion of the allegations and proot aforesaid, and upon due proof 
should have been granted. but the said court refused altogether 
to entertain his said motion or to pass upon his said contention upon 
proofs so tendered, and a time was thereupon fixed for putting him 
to death as aforesaid. : 

Whereby he has been deprived of all the privileges and just rights 
of citizens of the United States and of the equal protection of the 
laws, and is in like manner deprived of his liberty and about to be 
deprived of his life without due process of law. 

Your petitioner therefore alleges that the commitment aforesaid 
and the detention under the conviction and sentence aforesaid and 
under said indictment, are null and void, and of no force of 
validity, and prays that this honorable court do forthwith issue 
the writ of habeas corpus to the said Augustus A. Brush, agent and 
warden as aforesaid, requiring him to procure the body of said 
Joseph Wood before this court, at some time to be designated in 
said writ, there to abide what shall be awarded by said court 
in the premises. And at the same time he prays your honors to 
issue out of said court the writ of certiorari to the said court 
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of General Sessions of the Peace and the clerk thereof, com- 
manding it or him forthwith to certify to said Cireuit Court of the 
United States true copies of the lists of grand jurors for the October , 
Term, 1889, of said court of lists and panels of trial jurors or. 
additional trial jurors for the Mareh Term, L890, of said court and 
of the indictment, record, orders and warrants and commitments 
== in said court remaining under and by virtue of which said Joseph 


Wood is now deprived of his liberty by authority of that court. 


JOSEPH WOOD. 
By R. J. LL AIRE. 33 


Ciry anp Counry or NEw York, 8s. 


Robert J. Haire, being duly sworn, says: I am counsel for said 
Joseph Wood, the petitioner herein, and am duly authorized by him 
to make, subseribe, certify and present the foregoing petition. | 
have read the same and know its contents. It is true to my 
knowledge, information and belief. The reason it is not verified 
by him is that he is in close continement at Sing Sing prison, and g4 
the week fixed for his execution begins on Sunday next, and there 


Li 


—__ . * * 7 
is not time, therefore, to have him verify it and serve the writ 
without endangering his life. 
ROBERT J. HAIRE. 
Sworn to before me this 28th } 
day of November, 1890. 
(7 EORGE W. LL ooPER, Br 
. ; ; 5 
Notary Public, Suffolk Co. : 
‘ a4 
Certificate tiled in New York county. 
gai 
_ 
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THE PEOPLE, Ertc., 


agaunst 


JOSEPH WOOD. 


MURDER. 
Copy of motion and affidavit on motion for new trial and stay at 
time of sentence: 


THE COURT OF GENERAL SESSIONS OF THE PEACE 


In AND FoR THE Crry anp County or New York. 


THE PEOPLE, Erc., 


against 


JOSEPH WOOD. 


MURDER. 

The defendant in the above-entitled cause, by his attorney, R. J. 

Haire, moves this court: That the verdict of guilty heretofore 

rendered be vacated and set aside and that judgment upon such 

conviction be stayed, and defendant granted a new trial upon the 
following grounds : 


First. That the defendant is of the African race, and black in 
color, and that all persons of this race and color were excluded in 
the drawing of the panel of the petit jurors, from which the trial 
jury herein was selected. 

Second. That by reason of such exclusion the defendant was 
denied the equal protection of the laws, and did not have the full 
and equal benefit thereof in the proceedings for the security of his 
life and liberty, as is enjoyed by white persons, and to which he is 
and was justly entitled. 

Third. That all persons of the African race, and of color, were 
excluded from the grand jury, by which the indictment against the 
defendant was found, and upon which he was tried; and conse- 
quently said indictment was illegal and void, and the defendant 
ought not to have been put upon trial upon said indictment, as said 
trial court was without jurisdiction. 


13 


Fourth. That persons of the African race and color have always 
been excluded from the list and drawings of both the grand and 
petit jurors, in and for the city and county of New York, though 
there were, and, for many years last past, have been, many such 
persons qualified by law, in all respects, to sit as grand and petit 
jurors in this court, and residing in the said city and county of 
New York. 


Fifth. That the honorable recorder who, presiding at the trial 
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as a member of the board who selected the grand jury by which 
defendant was indicted, had judicial knowledge and notice of the 
exclusion of persons of said African race and color, and should 
have advised the defendant of such fact when called upon to plead, 
as defendant was without counsel and unable to procure the same. 
Siath. That the honorable recorder, sitting as trial judge, had “ 
judicia! knowledge and should have taken judicial notice of the 
fact of the exclusion, in manner aforesaid, of persons of the African 
race and color from the panel of petit jurors, in attendance at the 
term of court, from which the jury in defendant’s case was selected. 
Seventh. That the entire proceedings herein were contrary to 
the just rights and interests of the defendant, and not in accordance 
with the guaranteed rights of defendant. This motion is based 
upon the affidavit of the defendant, herewith filed, all proceedings 
in said cause, and the request to subpcena and examine witnesses 
concerning the material allegations in the affidavit of said Wood 42 
contained. 
Dated October 31, 1890. 


R. J. HAIRE, Atty. for Defendant, 
23 Chambers St., New York City. 


“And now before your honor rules this motion, I desire it to 
appear of record that the defendant further moves the court and 
demands that subpcenas be issued, directed to the commissioners of 
jurors of the city of New York, and to all other officers, clerks and 
persons who are known to the court to possess personal knowledge 43 
of the facts relating to these matters alleged in the affidavit of 
defendant, at this time filed, and whose testimony may enable 
defendant to establish the facts in said affidavit set forth, and that 


14 


said commissioners and others be examined and their evidence taken 
in support of this motion, and before the court passes upon the 


same.” 


44 R. J. HAIRE. 
A tty. tor Defendant. 


Nore. — The foregoing motion was made, denied and exceptions 
taken, before sentence was pronounced. ~ 
See Del. against Neal, 103 U.S. Reports, page 370. 
R. J. HAIRE. 
COURT OF GENERAL SESSIONS OF THE PEACE 
IN AND FoR THE Crry AND County or New York. 
45 
THE PEOPLE, Etc., 
aga un st 
JOSEPH WOOD. 
MURDER. —_ 


Crry anp County or New York, sé. : 


Joseph Wood, being duly sworn, deposes and says: That he is 
the defendant in the above-entitled cause, and was heretofore con- 
46 Victed of the crime of murder in the first degree, upon an indict- 
ment found by the grand jury of the city and county of New York 
on the day of 1889, and that he, deponent, was 
arraigned and plead to said indictment on the day of 
1889, and that at the time he was-so arraigned he had no counsel, - 
and was represented by none, and that he was wholly without means 
to procure counsel, and that the plea of ‘‘ not guilty’’ was entered 
without an examination of said indictment by counsel for deponent. oe 

Deponent further says, that he is a citizen of the United States, 
and was born in the State of Virginia, and that he is of African 
race and descent, and black in color. 

Deponent further says, that there are at least several thousand 
citizens of the African race and descent, and black in color, who, are 
and were, and for more than ten years last past, residents of the city 
and county and State of New York, and who are qualified in all 
respects to sit as grand and petit jurors in the court wherein this 
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deponent was heretofore tried, convicted and sentenced to death ; 
that the officers authorized by the laws of the State of New York 

to select the names of and the persons to serve as grand jurors, to 42 
serve for and in the Court of General Sessions of the Peace of the 
City and County of New York, selected no persons of the African 
race, or of color, to serve as such jurors, but, on the contrary, 
excluded all persons of such race and color from those to serve as 
and be drawn for jurors; that said officers in and for said city and 
county of New York drew from the list of those so selected to 
serve as grand jurors the grand jurors by whom the indictment 
against the defendant was found, and drew from the list of those 
selected to serve as petit jurors the petit jurors before whom 
the defendant was to be and was tried for his life under said indiet- 
ment; and that from both the grand and petit juries sitting in said 49 
court, by whom the deponent was indicted and tried, all persons 
qualified by law to serve as jurors who were persons of the African 
race and color were excluded because of their race and color, and 
that not one person of said African race and color was drawn or 
summoned, but that said grand and petit juries were composed 
exclusively of white persons, and that, in fact all persons, deponent 
is informed and believes, of the African race, although qualified to 
serve as jurors, have always in said city, county and State, been 
excluded from service upon juries because of their race and color, 
and that by reason of such exclusion the said juries have been com- 50 
posed wholly of the white race, and the defendant, in the finding 
of the said indictment and the trial thereupon, was denied the equal 
protection of the laws, and did not have the full and equal benefit 
of all laws and proceedings, in the said State uf New York, for the 
security of his person as is enjoyed by white persons. 

Deponent asks that said judgment and verdict herein be set 
aside, and a further hearing be granted, and such proceedings had 
as may be consistent with defendant’s just rights. 

JOSEPH WOOD. 
Subscribed and sworn to before me, } 
this 31st day of October, 1890. 
N.S. Levy, 
Notary Public. Ne Th York ity. 
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6 QO” 
IN THE CIRCUIT COURT OF THE UNITED STATES, 


52 . ‘ + © 
For tHe SovurHerN District or New York. 


EX PARTE JOSEPH WOOD. 


The petitioner, in behalf of Joseph Wood, conceiving himself 
aggrieved by the final decision of this court declining to grant the 
writ of habeas corpus herein, doth hereby appeal therefrom to 
the Supreme Court of the United States, and he prays that this 
his appeal may be allowed, and that a transcript of the record 
herein may be sent to the said Supreme Court. 

R. J. HAIRE, 
53 Attorney for Petitioner. 

Dated New York, November 28, 1890. 


The foregoing appeal is hereby allowed and the clerk of this 
court is hereby directed to send to the Supreme Court of the United 
States forthwith a transcript of the petition, decision, order there- 
upon, and of this appeal. 

Dated New Yorx, Vovember. 28, 1890. 

(Signed.) ADDISON BROWN, 
District Judge. 
4 A copy. 
Joun A. SuHIExps, 


Cl erk. 


7 i.” 


By tHe Honorasie Appison Brown, ONE OF THE JUDGES OF THE 
Crrovuit Court oF THE Unrrep Strares ror THE Souruern Dr1s- 
trict or New York, in tHE Sreconp Crrcurr. 

Unrrep States or AMERIOA, 88. : 

ny Lhe President of the United States to Augustus A. Brush, Esq., 
Agent and Warden of Sing Sing Prison, in the State of New 
York, GrexEtine : 


You are hereby cited and admonished to be and appear at a 
term of the Supreme Court of the United States to be holden at 
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the city of Washington, on the first Monday of January next, 
pursuant to an appeal filed in the clerk’s office of the Cireuit Court 
of the United States for the Southern District of New York, 
wherein Joseph Wood is appellant, and said Augustus A. Brush, as 
Agent and Warden, is appellee, to show cause, if any there be, 
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why the decision in the said appeal mentioned shall not be corrected 
and speedy justice should not be done to the parties in that behalf. 
Given under my hand at the city of New York in the 
Southern District of New York in the second circuit, 
on the twenty-ninth day of November, in the year of 
LL. 8. | our Lord one thousand eight hundred and ninety, and 
of the independence of the United States the one hun- 
dred and fifteenth. 
ADDISON BROWN, 57 
R. J. Harre, District Judge. 
Attorney for Appellant, 23 Chambers St. 


‘a 
SUPREME COURT OF THE UNITED STATES. 
In tHe Marrer or tHe APPEAL 


or 


JOSEPH WOOD. 58 


STATE OF NEW YORK, , 
Crry anp County or New York, { *’ 

John Sparks, being duly sworn on oath, deposes and says that he is 
now and at all time hereinafter mentioned, was the cierk of the Court 
of General Sessions of the Peace in and for the city and county 
of New York, and likewise clerk of the Court of Oyer and 
Terminer in and for the city and county of New York. 

Deponent further says that at a term of the said Court of Gen- 
eral Sessions of the Peace, begun and holden at the City Hall, in 
the said city of New York, on the Ist Monday of October, 1889, 59 
to wit, on the 25th day of October, 1589, an indictment was duly 
found and presented by the grand jury of the city and county of 
New York against the said appellant Joseph Wood, accusing him 
of the crime of murder in the first degree of one Charles Ruffin, 
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committed on the 19th day of May, 1889; that thereafter at a 
term of said Court of General Sessions of the Peace in and for the 
city and county of New York, heid at the City Hall in said city of 
New York, on the 12th day of March, 1890, before the Hon. Frederick 
Smyth, recorder of the said city of New York, and presiding 
justice of the said court, the said appellant was convicted by the 
verdict of a jury of the crime of murder, in the first degree, of one 
Charles Ruffin, as by said indictment was charged against him : 
that thereupon at a term of said Court of General Sessions of the 
Peace, held in and for the said city and county of New York, at the 
City Hall in said city, before the said the Honorable Frederick 
Smyth, recorder, as aforesaid, on the 28th day of March in the year 
aforesaid, jadgment was given in said court upon the said convic- 


61 tion of murder, in the first degree; that the said appellant suffer 


the punishment of death in the mode and manner prescribed by 
the laws of this State, and the said court did thereupon appoint the 
week commencing the 12th day of May, 1890, the week within 


which said judgment was to be executed; that thereupon the said 


appellant duly appealed from the said judgment to the Court of 
Appeals of the State of New York, and by reason of the said appeal 
the execution of the said judgment and sentence was stayed pend- 
ing the determination of the said appeal; that thereafter, at a term 
of said Court of Appeals, held at the Capitol, in the city of Albany, 
on the 7th day of October, 1890, the said judgment of said Court of 
General Sessions of the Peace in and for the city and county 
of New York, so appealed from as aforesaid, was, by the 
judgment of the said Court of Appeals, in all things affirmed, 
and the record therein and the proceedings in the said last 
mentioned court upon the said appeal were, by the said judgment 
remitted to said Court of General Sessions of the Peace in and for 
the city and county of New York, there to be proceeded upon 
according to law; that thereafter, at a term of said Court of Gen- 
eral Sessions of the Peace held in and for the said city and county of 
New York, at the city hall in said city of New York, on the 15th 


63 day of October, 1890, the said judgment of the said Court of Appeals 


was, by an order then and there duly made and entered, by the said 
Court of General Sessions of the Peace in and for the city and 
county of New York, made the judgment of the said Court of Gen- 
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eral Sessions of the Peace, and the said judgment was then and 
there by the same order directed to be enforced and carried into exe- 
cution and effect. 

Deponent further says that at a term of said Court of General 
Sessions of the Peace in and for the city and county of New York, 
held at the City Hall, in said city of New York, on the 31st day of 
October, 1890, before the Honorable Frederick Smyth, recorder of 
the said city of New York and presiding justice of the said court, 
said appellant having been duly arraigned and being then and there 
present in court, it was ordered by the said court, by an order then 
and there duly made and entered, that the said appellant for the 
murder in the first degree aforesaid, whereof he had been convicted as 
aforesaid, and sentenced to the punishment of death, be remanded to 
the custody of the warden and agent of the State Prison of the State 
of New York, at Sing Sing in said State of New York, there to be 
kept in solitary confinement until the week commencing on Monday 
the first day of December, 1890, and that upon a day within the week 
so appointed the said agent and warden of the State Prison at Sing 
Sing do execution upon the said appellant in the manner and form 
prescribed by the laws of the State of New York. 

Deponent further says, that at no stage of the said proceedings 
prior to the 31st day of October, 1890, when, having been previously 
indicted, tried, convicted and sentenced to suffer the punishment of 
death as aforesaid, the defendant was arraigned for re-sentence as 
aforesaid, was any objection made by or on behalf of the appellant 
either in the way of challenge or otherwise, to the absence or exclu- 
sion of persons of African descent and color from the grand jury 
by which said indictment was found, or from the panel from which 
said grand jury was selected, or from the petit jury by which 
appellant was tried, or from the panel of talesmen from which said 
petit jury was selected ; and further deponent saith not. 

JOHN SPARKS. 
Subscribed and sworn to before me, | 
this 5th day of February, 1891. } 


Joun A SHIELDS, 


Clerk of the Circuit Court of the United States for the 
Southern District of New York. 
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2) 
SUPREME COURT OF THE UNITED STATES. 
[In ruk Marrer or tue APPEAL 


68 OF} 
JOSEPH WOOD. 


To Roserr J. Haire, Esy., 28 Chambers street, New York City: 
SIR.— You will please take notice that I shall move the Supreme 
Court of the United States, aterm of which is now being held at the 
city of Washington, District of Columbia, on the 9th day of March, 
1891, at the opening of the court on that day, or as soon thereafter 

as counsel can be heard, for the following relief, judgment or order: 
First. That the appeal herein taken by you in behalf of Joseph 

W ood, heretofore convicted of murder at a court of General 
69 Sessions of the Peace, held in and for the city and county of New 
York, which appeal was taken trom an order made by the 
Hon. Addison Brown, acting as a Circuit Judge of the United 
States at a court held by him on the 28th of November, 1890, 
denyit the petition of the said appellant for a writ of habeas 
Corpus, be in all things dismissed : or that the order SO appealed 


eo 
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from be affirmed on the ground that the said appeal was taken for 

delay only, and on the further ground that the Supreme Court has 

ho jurisdiction ot said appeal, and that the question on which 

the same depends is so frivolous as not to need further argument. 

70 Second. That in case the said Supreme Court shall deny the said 
motion to dismiss or contirm, then that the said court make an order 
that the said appeal and case be advanced for argument, and the 
record thereof printed at such an early day as to the said Supreme 
Court nay seem meet and proper, in order that the Same may be 
speedily heard and determined. 

Third. For such other and further relief as in the premises may 
be meet and proper. 

And you will further take notice that this motion will be made 
upon the petition of the undersigned and upon all the papers and 
exhibits thereto attached, copies of which are herewith served upon 

71 you, and also upon the record filed in the office of the clerk of the 
Supreme Court. 
Dated February 10, 1891. 
CHARLES F. TABOR, Aft’'y-Gen’/, 
Attorney for A. A. Brush. A gent and Ward. n. 
and for the Stat of New York, A ppellees herein. 
Office and post-office address, Capitol, Albany, N. ¥. 
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APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE SOUTHERN DISTRICT OF NEW YORK. 


FILED FEBRUARY 27, 1891. 


SUPREME COURT OF THE UNITED STATES, 
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No. 1632. 
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APPELLANT. | 
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Jupp & Derweiter PRINTERS, Wasuinetron, D. C., Marcu 25, 1891. 


EX PARTE: IN THE MATTER OF SHIBUYA JUGIRO. 1 


l To the judges of the circuit court of the United States for 
the southern district of New York : 


The petition of Shibuya Jugiro, by Roger M. Sherman, his at- 
torney, respectfully shows unto your honors that he is unlawfully 
imprisoned and restrained of his liberty, contrary to law and in vio- 
lation of the Constitution of the United States and of the statutes 
of the United States, by Augustus A. Brush, as agent and warden of 
the State prison at Sing Sing, in the southern district of New York. 

The facts concerning the detention of your petitioner and the 
claim or authority by virtue of which he is so detained are as 
follows: 

Your petitioner was convicted by the name of Schihiok Jugigo 
in the court of oyer and terminer, in the county of New York, on 
or about December 3rd, 1889, of the crime of murder, and on De- 
cember 16th, 1889, was sentenced to death. Said sentence was by 
an appeal pending in the court of appeals until December Ist, 
1890, stayed. 

On September 9th, 1890, a petition was duly filed in the said cireuit 
court of the United States for a writ of habeas corpus to examine 
into the cause of the detention of your petitioner upon the claim 
that his judgment and sentence was void under the Constitution of 
the United States, and such proceedings were thereupon had that 
an appeal was duly allowed to the Supreme Court of the United 
States from a decision of said court in the premises, and that final 

judgment in said proceedings was not on December Ist, 1890, 
2 and has not yet been entered, and no mandate has been issued 

out of said Supreme Court upon whicl final judgment in 
said proceedings could be entered. 

On said Ist day of December, 1890, petitioner was arraigned be- 
fore said court of oyer and terminer, and, being then and there 
required to allege why a day should not be fixed to put him to 
death under said judgment and sentence, he duly showed and sus- 
tained by full, complete, and due proof the fact aforesaid, and daly 
objected that by force of section 766 of the Revised Statutes of the 
United States any proceedings to carry out said judgment or sen- 
tence in said court of oyer and terminer or by or under the author- 
ity of the State of New York before final judgment should be entered 
in said proceedings in said circuit court were null and void. 

But said court of oyer and terminer then and there disregarded 
and refused to entertain his said objection, allegation, and proof and 
sentenced him to be put to death in the week commencing January 
12th, 1891, and remanded him to the custody of said Augustus A. 
Brush to be executed accordingly, and said Augustus A. Brush 
now holds petitioner and restrains him of his liberty for the pur- 
pose of so killing your petitioner in violation of said statute of the 
United States and not otherwise. 

Also in this, that whereas by the’ constitution and laws of the 
State of New York said petitioner was upon the trial of the indict- 
ment aforesaid entitled to counsel and appeared upon his arraign- 
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9 EX PARTE: IN THE MATTER OF SHIBUYA JUGIRO. 


ment without counsel, and was asked by the said court of 
3 over and terminer if he desired the aid of counsel, and an- 

swered that he did, the said court thereupon assigned him 
as counsel, who afterwards took part in all the proceedings upon 
said indictment and directed and controlled the defense thereunder, 
one not admitted or qualified to practice as an attorney or counselor 
at law in the courts of said State, of which petitioner was at all times 
in all the proceedings aforesaid lonor: int, and there ‘DY pet titloner was 
deprived of due process of law for his defense; and eg ticularly in 
this, that whereas petitioner was an alien subject oA the Emperor of 
Japan and iaeenananid with the laws of the Sta ' New York, 
and was unable to speak or understand the English pHi ige, he 
was obliged to rely wholly upon said counsel for his defense aud for 
the presentation of ‘each and all objections, evidence, and arguments 
which were useful, convenient, or necessary for the protection of his 
rights. The said indictment alleged that the wound inflicted by 
petitioner was in the breast of one Mura Commi, who was alleged 
to have been murdered by petitioner. The issue tried was whether 
petitioner had wounded said Commi in self-defense or without provo- 
cation by stabbing him from behind. ‘The proof was that the wound 
was not in the breast, but in the neck, from behind. Having no 
notice by said indictment that petitioner would be called upon to 
explain a wound from behind, said allegation was misleading, and 
the proof was a substantia! variance from the indictment, which 
petitioner is advised would have constituted a valid objection to 

the admission of evidence, the reception of a verdict, and 
| in arrest of judgment had his rights in that behalf been duly 

asserted by lawful counsel. but all the occasions having 
passed when in the lawful course of procedure the objection could 
be taken, not having been duly taken, reserved, and ~ resented, pe- 
titioner has suffered great prejudice, and in other respects his rights 
upon his trial were prejudiced and sacrificed by the id assignment 
of counsel. 

But now so it is that neither by motion for a new trial nor by 
motion in arrest of judgment nor otherwise, under the limitations of 
the laws of the State of New York, can any court of said State take 
cognizance or afford petitioner any relief in the premises, and peti- 
tiouer bas no remedy or protection 1 respect thereto, except under 
the fourteenth amendment to the Constitution of the United States 
as an additional guaranty to the constitution of the State of New 
York, for his protection upon an equality with all in the enjoyinent 
of his right to the assistance of counsel aud to due process of law in 
that respect. 

And therefore petitioner alleges that said judgment and sentence 
and his restraint thereunder are without due process of law. 

Also in this, that said indictment was found by a grand jury in 
the court of general sessions of the peace in and for the city and 
county of New York, at the November term of said court, 1889; 
that from the list and panel of jurors from which said grand jury 

was selected and drawn, certain and all persons of the color 
D and race of petitioner, who isa native-born subject of the Em- 
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peror of Japan and dark brown in color, were excluded on ac- 
count of their said race and color, although many persons of said 
race and color, naturalized citizens of the United States and in all 
respects quali ‘ors 
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ROGER M. SHERMAN, 
Attorne Y for Petitioner. 


County oF New YORK. 


Roger M. Sherman, being duly sworn, says that he is authorized 
by Shibuya Jugiro, the petitioner, to make, sign, and verify the 
foregoing petition; that he has read the same and knows its con- 
tents, and that the same is true, to his knowledge, information, and 
belief. 

ROGER M. SHERMAN. 


Sworn to before me this Srd day of- January, 1591 
JOHN A. SHIELDS, 
[/ S. ( ommissione 2 S. dD. of N. r. 


4 EX PARTE: IN THE MATTER OF SHIBUYA JUGIRO. 


i Endorsed: U.S. circuit court, so. dist. of New York. Ex 
parte Jugiro. a © arene for writ of habeas Corpus. 

Roger M. Sherm: in, att’v for pet’r, 140 Nassau St., New York, N. Y. 

U.S. circuit court. F iled Ji 4 2 1891. John A. Shields, clerk. 


) Ata stated term of the cireuit court of the United States 
for the southern district of New York, held in the United 
States court building, in the city of New York, on the 7th day of 
January, 1891. 
Present: Hon. E. Henry Lacombe, circuit judge 


Ex Parte SuHipvuya JuGIRo. 


A petition on behalf of Shibuya Jugiro having been duly pre- 
sented to this court fora writ of habeas « corpus LO Inquire into the 
cause of his 99 ‘tion at Sing Sing prison, in the southern district 
of New York, by Augustus A. Bri ish, agent and warden of said 
prison, and for welled In the premises, now, on reading and filing 
said petition and after hearing Roger M. Sherman, Esq., of counsel 
for said petitioner, it is— 

Ordered that the prayer of said petition be, and the same hereby 
is, in all things denied. 

Kk. HENRY LACOMBE. 


(Endorsed :) U.S. circuit court,so. dist. of N. Y. Ex parte Jugiro. 
No. 2. Order denying petition for writ of hab. coi Mp, KE. Royer M. 
Sherman, att’y for pet’r, 140 Nassau St., New York. U.S. circuit 
court. Filed Jan. 7th, 1881. John A. Shields, clerk. 


9 U.S. Cireuit Court, Southern District of New York. 


Ex Parte SurpuyAa Juatro, Petitioner for a Writ of Habeas Corpus. 
No. 


LACOMBE, Circuil Judge : 


The prayer of the petitioner for a writ of habeas corpus to el uquire 
into the cause of his‘detention at Sing Sing pr ison, In this district, 
under a conviction in the State court, in violation, as he alleges, of 
the Constitution and statutes of the United State s, having been 
denied and order thereupon duly entered, he now appeals therefrom 
to the Supreme Court. Such an appeal, under sections 765 and 764 
of the U.S. Revised Statutes (as amen led | V the act of March 3rd, 
1885), is accorded to him as an absolute statutory right. The ap- 
peal and citation, when issued more than thirty days be fore the first 
day of the next term of the Supreme C ourt, must be returnable on 
the first day of said term. (Supreme Court, rule 8, subdivision 5.) 
The judge of the cireuit court, who, by section 999 U.S. Rev. Stat., 
is required to sign such citation, has no discretion to fix any earlier 
return day. 

This is the second application to this court for a writ of habeas 
corpus by this petitioner under the same conviction, and two of the 
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grounds upon which he bases his present application, viz., 
lV he alleged fact that persons of his race and color were ex- 

cluded because of their race and color from the jury list 
and panel and the alleged fact that proper coynsel were not assigned 
to him by the State court, existed when he made his former applica- 
tion. Whether this is the second or ee twenty-second application, 
however, Is immaterial. Under the statutes as they stand it seems 
to be left for the petitioner alone to de uiiion not only how many 
times he will apply for the writ and whether he will appeal from 
its phar ul also how oiten he will, by such appeal, invoke the 
operation af section 766, U.S. Rev. Stat., which provides that until 
final judgment thereon any proceeding against his person under 
State aut thority : shall be null and void. What the precise © flect of 
the pecu liar phir aseology of the last-cited section m: 1\V be—whether, 
pe nding such appeal, it operates as a stay or merely as a warning 
that whoever, under State authority, may se uny proceeding 
against the person of the petitioner does so at his peril—is not now 
before this court for decision. The only matters now presented on 
the appeal are its formal allowance and the fixing of the return 
day, as to both of which this court has no diseretion. 

EK. HENRY LACOMBE. 


January 7, 1891. 


Endorsed: No. 2. Circuit court of the United States for the 
southern district of New York. £2 parte Shibuya Jugiro, petitioner, 
for a writ of habeas corpus. Decision. Lacombe, J. U.S. cireuit 
court. Filed Jan. 7, 1891. John A. Shields, clerk. 


1] l'nited States Cireuit Court. Southern District of New York. 


kx Parte Surpuya JUGIRo. 


The petitioner, Shibuya Jugiro, conceiving himself aggrieved by 
the final decision of this court declining to tic the writ of habeas 
Corpus herein, doth hereby appeal therefrom to the Supreme Court of 
the United States, and he prays that this his appeal may be allowed 
and that a transeript of the record herein may be sent to the said 
Supreme Court. 

Dated New York, January 7th, 1891. 

ROGER M. SHERMAN, 


Alttorne y for Petitioner. 


he foregoing appeal is hereby allowed, and t th ¢ ‘lerk of f this court 
is hereby directed to send to the Supreme Court of the United States 
a transcript of the petition, decision, order thereupon, and of this 
appeal. 
Dated New York, January 7th, 1891. 
kK. HENRY LACOMBE, 
Circuit Judge. 


Endorsed: U.S. circuit court, so. dist. of N. Y. Ke parte Jugiro. 
No.2. Appeal. Service of a copy of within admitted Jan’y 8, 1891, 
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Charles F. Tabor, att’y general of New York. Poger M. Sherman, 
att’y for pet’r, 140 Nassau street, New York. U. 5. circuit court. 
Filed Feb. 13, 1891. John A. Shields, clerk. 


12 Unrirep STATES OF AMERICA, or 
Southern District of New York, | ~ ° 


J, John A. Shields, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second cir- 
cuit, do hereby certify that the foregoing pages numbered from 1 to 
11, inclusive, contain a true and complete transcript of the record 
and proceedings had in said court in the ex parte application of 
Shibuya Jugiro for a writ of habeas corpus (number 2), as the same 
remain of record and on file in said office. 

In testimony whereof I have caused the seal of the said court to be 

hereunto affixed, at the city of New York, 
Seal of U. S. Cireuit in the southern district of New York, in the 
Court, South. Dist. second circuit, this 25th day of February, 
New York. in the year of our Lord one thousand eight 
hundred and ninety-one and of the Inde- 
pendence of the said United States the one hundred and fifteenth. 
JOHN A. SHIELDS, Clerk. 


Endorsed on cover: 8S. New York C. C. U.S. No. 1682. Le 
parte: In the matter of Shibuya Jugiro, appellant. Filed February 
27, 1891. 
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SUPREME COURT OF THE UNITED STATES. 


No. 1632. 


OCTOBER TERM, 1890. 


SHIBUYA JUGIRO, 
Appellant, 
vs. 


AUGUSTUS A. BRUSH, 
Appellee. 


ARGUMENT FOR APPELLANT. 


ROGER M. SHERMAN, 
Of Counsel for Appellant, 
140 NASsAU STREBT, 
New York City. 
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Charles F. Tabor, att’y general of New York. Roger M. Sherman, 
att’y for pet’'r, 140 Nassau street. New York. U. S. ecireuit court 
Filed Feb. 18. 1891. John A. Shields, clerk 


12 UNITED STATES OF AMERICA. 
Southern District of V, ui York, } 
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&§ Jolin A. Shields. clerk of thi circuit 
of America for the southern district of New York, in the second en 
cuit, do hereby certify that the foregoing pages numbered from 1 to 
11, inelusive, contain a true an | 
and proceedings had in sald court in the e part ap} lication of 
Shibuya Jugiro for a writ of habeas corpus (number 2), as the sam: 
remain of record and on file in said office. 
In testimony whereof I have caused the seal of the said court to be 
hereunto aftixed, At the CLV ol New York, 
Seal of U. S. Cireuit in the southern district of New York, in the 
Court, South. Dist. second eireuit, this 25th d 
New York. 1) the year oO 
hundred and ninety-one and of the Inde- 
pendence of the said United States the one hundred and fifteenth. 


JOHN A. SHIELDS, Clerk. 
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SUPREME COURT OF THE UNITED STATES. 


No. 1632. 
OCTOBER TERM, 1890. 


SHIBUYA JUGIRO, 
Appellant, 


vs. 


AUGUSTUS A. BRUSH, 
Apt ellee. 


ARGUMENT FOR APPELLANT. 


ROGER M. SHERMAN, 
Of Counsel for Appellant, 
140 NASSAU STREET, 
New York City. 


Eveninc Post Jos Print, New Yorx. 
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SHIBUYA JUGIRO, : 
Appellant, 
VS. ) 


AvuGcustus A. BrusH, 
Appellee. 


ARGUMENT FOR APPELLANT. 
Statement, 


This is an appeal from a decision of the Circuit 
Court for the Southern District of New York, re- 
fusing the writ of habeas corpus. 

The grounds of the petition below were three: 


First.—-The petitioner is in custody upon a war- 
rant for his execution, made by a State Court, in 
violation of Section 766, Rev. Stat. U. 8. 


Seconp.— Upon his application to be assigned coun- 
sel upon his trial for murder, the State Court as- 
signed one who controlled his defense, not a mem- 


z ber of the bar. The judgment was for that reason 
| void. He isan alien subject of Japan, and this dis- 
regard of his rights is a violation of the law of 


nations. He thus presents a controversy between 
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the people of a State and a foreign subject, which is 
within the judicial power of the United States. 


THIrD.—He was indicted by a grand jury, and 
tried by a petit jury drawn from a panel, from which 
competent jurors of his race and color were excluded 
on account of such race and color. 


Argument. 
i. 


IN REFERENCE TO THE VIOLATION OF SECTION 766, 
U.S. RB. S. 


It appears from the petition for the writ, that the 
Court of Oyer and Terminer on December 1, 1890, 
before the mandate of this Court upon its decision in 
the first case had gone to the Circuit Court, and be- 
fore final judgment in that case, and against the 
appellant’s objection, and upon full proof of that 
condition of the record, rendered judgment that 
Jugiro be executed on the week beginning January 
12,1891. That judgment remanded him to imprison- 
ment for the purposes of that sentence. By Section 
766 of the Revised Statutes of the United States such 
proceedings before final judgment in the habeas 
corpus case were null and void. That section, we 
submit, does not refer to a decision of this Court, as 
a finality, without a mandate. It does not leave the 
question of finality to depend upon newspaper re- 
ports of the decisions of this Court. It requires ex 
necessitate a judgment in the Circuit Court upon a 
mandate of this Court. There is no final judgment 
otherwise. The question is not of what this Court 
will take judicial notice, but of error in the Court 
below 
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The State authorities deliberately overruled and 
ignored that prescription of the supreme law of the 
land. The Court below treated that prescription as 
mere brutum fulmen, incapable of enforcement. 
This appeal was taken to obtain the benefit of that 
statute. 

There are consequences following, which the ap- 
pellant is entitled to have declared by the Federal 
Court. 


IN REFERENCE TO THE ASSIGNMENT AS COUNSEL OF 
ONE NOT A MEMBER OF THE BAR. 


Jugiro was an alien put on trial for his life, un- 
able to speak or understand the English language ; 
of all men in those straits, most at the mercy of his 
counsel. Under the provisions of the State Consti- 
tution and the laws passed for its enforcement, every 
man in that peril was entitled to have assigned for 
his defense counsel learned in the law. That is in 
New York a prescription of due process of law as 
much as an indictment. In that State all men under 
like circumstances are entitled to the enjoyment of 
that right. Jugiro prayed for this protection. The 
Court of Oyer and Terminer gave him not. even the 
court crier. It gave him as counsel a fraudulent 
pretender who was there masquerading in the guise 
of a lawyer. A man who, in assuming the func- 
tions of Jugiro’s defense, was himself a criminal 
(Sec. , Penal Code). This man directed and con- 
trolled the defense. As might be expected, Jugiro’s 
legal rights were abandoned. 

For instance: The indictment warned Jugiro that 
he was accused of killing by meeting his adversary 
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face to face and striking him in the breast. It must 
be presumed that such was the testimony before the 
Grand Jury of the witnesses for the People. The 
justification for the killing was self-defense. Upon 
the trial the witnesses for the People were allowed 
to testify that the wound did not touch the breast, 
but was inflicted in the neck from behind. It needs 
no elaborate argument to demonstrate to judges 
that such an indictment is a trap. It is plain that 
the witnesses for the People committed perjury 
either before the Grand Jury or upon the trial. 

It has been the law that the description of the 
wound in an indictment for murder must be so pre- 
cise that from the statement you could lay your 
finger on the spot. 

The laxity of modern practice has never modified 
this rule to the prejudice of the accused (Sanchez v, 
People, 22 N. Y., 149). But this so-called counsel 
did not in any way protect his client in this par- 
ticular. 

There are grounds for relief in respect to this 
grievance which he occupies, in common with 
citizens of the State of New York. But aside from 
that, this appellant was entitled to a remedy in the 
Circuit Court of the United States, in virtue of his 
situation as an alien, the subject of a friendly mon- 
arch, under the laws of nations. 


The proper attitude of this Government towards 
other sovereign States, in respect to that interna- 
tional morality which creates the obligation of pro- 
tection to friendly aliens, is settled upon high 
authority. It may be the part of a defensive di- 
plomacy after the wrong is done to demand proof 
that in a particular grievance the nationalty of the 
sufferer was the motive which prompted the outrage. 
But in respect to preventive measures the dignified, 
honorable and worthy view is that which affirma- 
tively looks to it that the foreigner shall not be op- 
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pressed with those indignities or wrongs from which 
each State can be relied upon to protect its ewn citi- 
zens. | 

Such is the requirement of that hospitality which 
is demanded by nations, no less than that which ro- 
ceives the approbation of men. 

Such was the principle for which this Government 
successfully contended at Geneva. Such was the 
obligation then asserted against Great Britain to 
prevent the depredations of the Alabama. 

Our judicial system is fuil of it. It is upon that 
principle that the Federal Courts have always been 
open to aliens in their civil controversies, by original 
plea or by removal. 

The statutes are full of the sense of the legislative 
branch of the Government, that with the General 
Government lay the duty of securing to the friendly 
alien the common justice of nations. 

Much has been said in criticism of our Consti- 
tution for a supposed lack of power on _ the 
part of the (General Government to compel 
within a State the security accorded by treaty 
or by international law to foreigners. That 
criticism is unfounded. If the statutes are incom- 
plete in that respect if is only because a constitu- 
tional power has lain dormant. The Constitution is 
not open to that gross imputation upon the profound 
wisdom of the fathers. 

On the contrary, it contains a plain recognition of 
the principle for which we are contending. 

By Art. 1., Section 8, Subd. 10, ‘* The Congress shall 
have power * * * todetline and punish oo 
offenses against the law of nations.” 

Baldwin v7. Franks, 120 U.5., 6 


78. 

By Art. IIL, Section 2, Subd. 1, ‘* The judicial 
power of the United States shall extend to all cases 
arising under this Constitution; * * * to con- 


‘as 


troversies between a State or the citizens thereof 
and foreign * * * citizens or subjects.” 


It thus appears that the constitutional power of 
this Government to define and punish offenses 
against the law of nations, and to interfere between 
a State of the Union or its People and a foreign sub- 
ject, is coextensive with its obligations to other 
governments, either by treaty or by the law of 
nations. 

Occasions, doubtless, may arise where these pro- 
visions could not be made self-executing. No pun- 
ishment ea post facto could be administered in the 
absence of an Act of Congress, against the trans- 
gressors. But respecting preventive measures 
within the limits here involved, the power is ampie 
for relief in the manner here sought. 


In Burrus’ Case, 136 U.S., 591, Mr. Justice Mil- 
ler says: 

‘The net result of the discussion is that all the 
Courts of the United States, and the Justices and 
Judges of all its Courts, are authorized to issue the 
writ of habeas corpus in every case where a party is 
imprisoned or held in custody * * * where it is 
supposed to be in violation of the law of nations or 
of the United States; inall which cases the Federal 
Courts and Judges have jurisdiction to make inquiry 
into the matter, and in the language of the statute, 
when the prisoner is brought before them and the 
matter is inquired into, the Court or Justice or 
Judge shall ‘ dispose of the party as law and justice 
require.’ ” 


As is said by Mr. Attorney-General in Neagle’s 
case, 1385 U.S., 12, ‘‘Section 753 does not attempt 
to limit the right of the Court to issue the writ in 
any case covered by the Constitution. * * * It 
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does, by a process of exclusion and definition, make 
more clear some of the cases to which the Federal 
jurisdiction extends.” 

The privilege of the writ of habeas corpus and 
the definition of judicial power are fundamental in 
the organic law. They are correlative. Congress 
has no power to limit their reciprocal operation. 

Jugiro is deprived of a right so essential to jus- 
tice, so established by the organic law of New York, 
that its deprivation impairs and renders void even a 
civil judgment against a citizen. 

Newburger v. Campbell, 58 How. P., 


old. 


A fortiorz in a capital, criminal case the judgment 
was void. 
Cancemi wv. People, 18 N. Y., 135-139. 
In re Stapf, 63 Wis., 285, 288, 293. 


In the language of this Court in 
Windsor v. McVeigh, 93 U.8., 280, 281, 


Mr. Justice Field: 


“Tf the party has no opportunity of making a 
defense, the sentence is not so much a judicial sen- 
tence as an arbitrary, sovereign edict. It has none 
of the elements of a judicial proceeding and deserves 
not the respect of any foreign nation. It ought to 
have no intrinsic credit given to it, either for its jus- 
tice or for its truth, by any foreign tribunal. * * * 
Upon the eternal principles of. justice it ought to 
have no binding obligation, * * * for it tramples 
under foot all the doctrines of international law, and 
is but a solemn fraud if it is clothed with all the 
forms of a judicial proceeding.” 


This unfortunate prisoner asserts that the People 
of the State of New York have committed this vio- 
lation of the law of nations, to his utter undoing. 


ee 
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This controversy between the People of the State 
of New York and him, thus asserted, is properly 
within the judicial power of the United States as 
defined by its Constitution. Such is his contention. 
Does it lie within the field of the law of nations? 

It is unnecessary to show-that the disregard of 
that right might furnish just occasion for complaint 
by the Government of Japan. 

The reciprocal obligations recognized by civilized 
nations need no longer be referred to the category 
of casus belli. 

President Woolsey in his International Law well 
says (Sec. 65): “The obligation to treat foreigners 
with humanity and to protect them when once ad- 
mitted into a country, depends not upon their be- 
longing to a certain political community which has 
& function to defend its members, nor wholly on 
treaty, but on the essential rights of human nature.” 
President Woolsey while observing (Sec. 66) that 
foreigners admitted into a country are subject. to its 
laws and punished for disobeying them, asserts, in 
that connection, the obligation of protection, and 
that ‘* failure to secure this, or any act of oppression 
may be a ground of complaint, of retorsion or even 
of war on the part of their native country.” He 
concludes that there should be equality with the 
native-born citizen in judicial processes. 


In another place (Sec. 67) he points out that such 
equality in the courts was one of the rights which 
belonged to the jus gentium even by the Roman civil 

> “ ‘ v 
law. 


In the case of Benson v. McMahon, 127 U.5., 466, 
Mr. Justice Miller says that ‘‘ the Roman civil law 
then pervaded the jurisprudence of the larger portion 
of the civilized nations of the earth.” 

The principle of construction of that case may 
also be invoked here. The obligation of the treaty 


with Mexico was there read in the light of the 
liberal demands of international comity instead of 
the narrow tests of the Statutes of New York. 

We will not follow the Attorney General of New 
York in exploring the barbarities of the English 
common law, in search of the time when a prisoner 
on trial for his life was denied the assistance of 
counsel or even witnesses In his behalf. So lately as 
the Sixth Amendment of the Federal Constitution 
the universal sense wus voiced that due process of 
law, involved, upon a trial for crime, compulsory 
process for obtaining witnesses for the accused, and 
the assistance of counsel for his defense. 

The facts alleged in the petition as to the assign- 
ment of counsel made Jugiro’s trial a sad farce. 

A judgment so obtained, we submit, is an arbitrary 
deprivation of life and liberty. Protection in the 
enjoyment of his rights, equal to all under like 
circumstances, was not secured to Jugiro. 

The Attorney General of New York has argued 
that this right had been waived. There can be no 
waiver. 

Cancemi v. People, supra. 
In re Stap, supra. 


But the possibility of waiver is excluded by the 


petition. 


THE EXCLUSION OF JAPANESE FROM THE PANEL 
WHENCE WERE DRAWN THE GRAND AND PETIT JURIES, 
RENDERED THE INDICTMENT AND SUBSEQUENT PRO- 


CEEDINGS VOID. 


The petition below also made out a case under the 
Fourteenth Amendment. 
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The prisoner was indicted and tried by juries taken 
from a panel made up by the exclusion of competent 
jurors of his own race and color, on account of such 
race and color. 

Ex parte Virginia, 100 U. 5. 
Rives v. Virginia, /bid. 

Stauder v. West Virginia, /bid. 
Neal uv. Delaware, 103 U. 8., 393. 
Bush v. Kentucky, 107 U. 5., 119. 


iv. 


AFTER JUDGMENT AND AT THE TIME OF THE SENTENCE 
THERE WAds NO OTHER REMEDY. 


The Attorney General does not pretend that due 
process of law permits these things. He rests upon 
the proposition that there is due process of law for 
the redress of such grievances in the administration 
of the State courts. 

There is force in this contention as applied to the 
citizens of New York. 

We concede as the result of the cases that ordin- 
arily such rights must be pursued in the first instance 
in the State courts. But we reply that the Federal 
courts have an independent jurisdiction of this con- 
troversy as one between the People of that State and 
a foreign subject. If not, however, we contend that 
where the State courts afford no remedy, the Federal 
courts must uphold the constitutional right and the 
Law of Nations. The provisions of the Code of 
Criminal Procedure of the State of New York, which 
are exclusive in their prescriptions, at the time of 
his discovery of these errors afforded Jugiro no 
remedy. 


1] 


If he had known of the exclusion of Japanese 
earlier, it might be supposed that the first occasion 
when it might be presented would be upon a chal- 
lenge to the array. 

By Sec. 238 of the Code of Criminal Procedure, 
challenges to the array are abolished, and the causes 
prescribed for which the panel may be discharged 
do not include any such objection. Of course no 
challenge to particular jurors could raise the ques- 
tion. The right is not to have a particular juror 
accepted or excluded; but only that the panel 
shall not be made up by excluding one of the same 
race and color as the defendant, by reason of such 
race and color. The causes for which an indictment 
may be quashed or set aside are prescribed by Sec. 
313 of that Code and do not include any such ob- 
jection. 

The grounds of demurrer to an indictment allowed 
by Sec. 323 do not include any such objection. 

Motions for a new trial under Sec. 465 cannot be 
made for any such cause. 

Under Section 467 judgment cannot be arrested 
for any such cause. 

In such a case the right is so bound up in the 
remedy that the deprivation of the remedy is a de- 
privation of the right. 

The facts respecting these grievances, the petition 
alleges, were not known to appellant until after his 
trial, judgment and sentence, or so late even as his 
resentence, December 1, 1890. 

The statute under which the sentence was im- 
posed (Section 4, Chap. 489, Laws of 1888) has 
been construed by the Court of General Sessions in 
the case of Ka parte JoserpH Woops (see record in 
his case in this Court). That Court there held that 
the exclusion of negroes from the panel cannot be 
considered after judgment. 

The Court of Oyer and Terminer held in this case 
that no appeal would lie after proceedings under 
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that section of the Act of 1888 (see affidavit filed in 
this case on motion to advance). 

Both courts are of co-ordinate jurisdiction and 
are, therefore, the highest courts of New York 
where the matter can be brought in question. 

The highest courts in New York competent to 
pass upon these questions, then, have held that 
there is no remedy in the State courts to redress 
these wrongs. The Attorney General has cited Sec- 
tion 519 of the Court of Criminal Procedure to the 
contrary. But this section relates to proceedings in 
the Supreme Court. That is, to crimes not capital. 
It will be seen from Section 517 of the Code of Crim- 
inal Procedure that appeals in capital cases are taken 
to the Court of Appeals directly. The Supreme 
Court has nothing to do with them. 

The Oyer and Terminer is not the Supreme Court 
and Section 519 has no application. 

We submit, therefore, that the argument that we 
have not exhausted our remedy in the State courts 
is fallacious, both as matter of law and fact. 

If, then, such deprivation of the rights of a de- 
fendant upon trial for his life transpires after judg- 
ment, must he die in violation of law for want of a 
remedy? 

We may be compelled to say to a friendly foreign 
power: ‘‘ This Government has not enacted the neces 
sary statutes to enable it to punish crimes against 
the laws of nations here committed upon the person 
of your subjects.” 

Will this Court say to Japan: ‘‘ The power to de- 
clare war does not rest with New York, but the 
power of New York to infringe the obligations of in- 
ternational law in the trial for his life of a subject 
of Japan is not within the control of the Federal 
tribunals?” 


We submit that both in the exercise of that power 
and to afford the additional guaranty provided by 


ee 
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the Fourteenth Amendment, the remedy invoked 
below should be accorded and the decision reversed. 
Dated Washington, April 6, 1591. 
Roger M. SHERMAN, 
Of Counsel for Appellant, 


140 Nassau Street, 
New York City. 
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SUPREME COURT OF THE UNITED STATES, 


OCTOBER THRM,. 1890. 


IN THE MATTER OF THE APPEAL 
OF 


SHIBUYA JUGIRO. 


Affidavit and Argument to Oppose Hearing 
of Motion to Dismiss Appeal. 


ROGER M. SHERMAN, 
Of Counsel for Appellant, 
140 Nassau STREET, 
New York City. 
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Id he Supreme Court of the United States, 


IN THE MATTER OF THE APPEAL 
of 


SHIBUYA JUGIRO. 


Argument to oppose hearing of mo- 
tion to dismiss, affirm or advance. 


STATEMENT. 


This is an appeal from a decision of the Circuit 
Court for the Southern District of New York, re- 
fusing the writ of habeas corpus. The Attorney Gen- 
eral of New York, before the term at which the ap- 
peal has been made returnable, and fhe record nol 
veing tn this Court, served notice of this motion on 
February 16, 1891. The petition below was not 
correctly printed in his motion papers. His atten- 
tion was called to this. He then requested counsel 
for appellant to allow his notice to stand for March 
9th, upon his printing the petition correctly and 
serving an amended brief. Appellant's counsel 
consented to this. To nothing else. 

On February 28th, the Attorney General served, 
besides the papers contemplated, two affidavits. 
These introduce matters dehors the record, proper 


. to be presented by return to the writ and to be 
traversed and tried in the Court below. 

Appellant is not ready or called upon now, here, 
to try them. The notice of their presentation is 
not timely under the Sixth Rule. The important 
affidavit is made by John Sparks, Clerk of the Oyer 
and Terminer. We submit an affidavit to show 
that this witness, whose testimony relates to the 
record in his official custody, has refused, upon our 
request, to certify that record, and that, if properly 
presented, it would show that an appeal was taken 
from the judgment complained of, which appeal 
has been ignored. His affidavit, as a substitute for 
the exemplification of his record, is a suppressio 


TET IT, 


WE SUBMIT, THEREFORE, THAT THE ATTORNEY 
GENERAL IS NOT WITHIN THE PRACTICE AS PRE- 
SCRIBED BY THE 6TH RULE AND BY 


Ex Parte Russell, 94 U. 8., 671. 


The absence of the citation is no excuse for the 
absence of the record. The function of the citation 
is to bring an adversary into court. 

He has come voluntarily. 

But if the motion must now proceed, we suggest 
that there is no precedent for advancing the cause 
for argument before the term at which the appeal is 
returnable. The practice which the Attorney Gen- 
eral invokes has been limited to the dismissal of 
appeals, plainly frivolous or without jurisdiction. 


UPON THE CONTENTION THAT THE APPEAL IS FRI- 
VOLOUS AND TAKEN ONLY FOR DELAY. 


The Court of Oyer and Terminer on December 
ist, 1890, before the mandate of this Court upon its 
decision in the first case had gone to the Circuit 
Court, and before final judgment in that case, and 
against the appellant's objection, and upon full 
proof of that condition of the record, rendered judg- 
ment that Jugiro be executed on the week begin- 
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ning January 12, 1891. ‘That judgment remanded 
him to imprisonment for the purposes of that 
sentence. By Section 766 of the Revised Statutes of 
the United States such proceedings, before final judg- 
ment in the /abeas COTPUs proceedings, were null 
and void. ‘That section, we submit, does not refer 
toa decision of this Court. It does not leave the 
question of finality to depend upon newspaper 
reports of the decisions of this Court. It requires 
ex necessitate a judgment in the Circuit Court upon 
a mandate of this Court. There is no final judgment 
otherwise. 

The State authorities deliberately overruled and 
ignored that prescription of the supreme law of the 
land. The Court below, as would appear by its 
opinion, if the record were here, treated that pre- 
scription as mere brutum Jfulmen, incapable of en- 
forcement. This appeal was taken to obtain the 
benefit of that statute. 


IN REFERENCE TO THE ASSIGMENT AS COUNSEL, IF 
ONE NOT A MEMBER OF THE BAR. 


But that was not the only ground of this appeal. 
The petition below made out a case under the Four- 
teenth Amendment. The prisoner was indicted and 
tried by juries taken from a panel made up by the 
exclusion of competent jurors of his own race 
and color, on account of such race and color. 
He was an alien put on trial for his life, un- 
able to speak or understand the English language ; 
of all men in those straits, most at the mercy of his 
counsel. Under the provisions of the State Consti- 
tution and the laws passed for its enforcement, 
every manin that peril was entitled to have assigned 
for his defense counsel learned in the law. That is 
in New York a prescription of due process of law 
as much as anindictment. In that State all men 
under like circumstances are entitled to the enjoy- 
ment of that right. Jugiro prayed for this protec- 
tion. The Court of Oyer and Terminer gave him 
not even the court crier. It gave him as counsel a 
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fraudulent pretender who was there masquerading 
in the guise of a lawyer. * A man, as the Attorney 
General points out, who, in assuming the functions 
of Jugiro’s defense, was himself a criminal. This 
man directed and controlled the defense. As might 
be expected Jugiro’s legal rights were abandoned. 

For instance: The indictment warned Jugiro that 
he was accused of killing by meeting his adversary 
face to face and striking him in the breast. It must 
be presumed that such was the testimony before the 
Grand Jury of the witnesses for the People. The 
justification for the killing was self defense. Upon 
the trial the witnesses for the People were allowed 
to testify that the wound did not touch the breast, 
but was inflicted in the neck from behind. It needs 
no elaborate argument to demonstrate to judges 
that such an indictment is a trap. It is plain that 
the witnesses for the People committed perjury 
either before the Grand Jury or upon the trial. 

It has been the law that the description of the 
wound in an indictment for murder must be so pre- 
cise that from the statement you could lay your 
finger on the spot. 

The laxity of modern practice has never modified 
this rule to the prejudice of the accused. But this 
so called counsel did not in any way protect his 
client in this particular. 

A judgnient so obtained, we submit, is anarbitrary 
deprivation of life and liberty. Protection in the 
enjoyment of his rights, equal to all under like 
circumstances, was not secured to Jugiro. 

These facts the petition alleges, were not known 
to appellant until after his trial, judgment and 
sentence, or so late even as December Ist, 1890. 

The Attorney General does not pretend that due 
process of law permits these things. He rests upon 
the proposition that there is due process of law for 
the redress of such grievances in the administration 
of the State courts. 

The Attorney General’s contention ignores the 


5 
fact that the appellant, without his fault, was not 
aware of the facts during the trial. 

In the absence of that averment, we concede, the 
facts alleged dehors the record by the Attorney 
General would be important upon a hearing under 
the writ in the court below. They might not be 
conclusive, even there. 

They have no place here. 

We concede as the result of the cases that such 
rights must be pursued in the first instance in the 


State courts. But we contend that where the State 
courts afford no remedy, the Federakcourts will up- 
hold the constitutional right. The provisions of 


the Code of Criminal Procedure of the State of New 
York, which are exclusive in their prescriptions, at 
the time of his discovery of these errors afforded 
Jugiro no remedy. 


IN REFERENCE YO THE EXCLUSION OF JAPANESE 
FROM THE PANEL, 


If he had known of this wrong earlier, it might 
be supposed that the first occasion when it might be 
presented would be upon a challenge to the array. 

By Sec. 238, of the Code of Criminal Procedure, 
challenges to the array. are abolished, and the causes 
prescribed for which the panel may be discharged 
do not include any such objection. Of course no 
challenge to particular jurors could raise the ques- 
tion. The right is not to have a particular juror 
accepted or excluded; but only that the panel 
shall not be made up by excluding one of the same 
race and color as the defendant, by reason of such 
race and color. The causes for which an indictment 
may be quashed or set aside are prescribed by See.313 
of that code and do not include any such objection. 

The grounds of demurrer to an indictment allowed 
by Sec. 323 do not include any such objection. 

Motions for a new trial under Sec. 465 cannot be 
made for any such cause. 

Under Section 467 judgment cannot be arrested 
for any such cause. 
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In such a case the remedy is so bound up in the 
right that the deprivation of the remedy is a de- 
privation of the right. 


AFTER JUDGMENT AND AT TILE TIME OF THE SEN- 
TENCE THERE WAS NO REMEDY. 


The statute under which the sentence was im- 
posed (Section 4, Chap. 489, laws of 1888) has 
been construed by the Court of General Sessions in 
the case of Ex PARTE JosEPH Woops (see record in 
his case in this Court). That Court there held that 
the exclusion of negroes from the panel cannot be 
considered after judgment. 

The Court of Oyer and Terminer held in this case 
that ‘no appeal would lie after proceedings under 
that section of the act of 1888. (See affidavit here- 
with. ) 

Both courts are of co-ordinate jurisdiction and 
are, therefore, the highest courts of New York 
where the matter can be brought in question. 

The highest courts in New York competent to 
pass upon these questions, then, have held that 
there is no remedy in the State courts to redress 
these wrongs. The Attorney General cites Sec. 519 
of the Code of Criminal Procedure to the contrary. 
But this section relates to proceedings in the 
Supreme Court. That is, to crimes not capital. It 
will be seen from Sec. 517 of the Code of Criminal 
Procedure that appeals 7x capital cases are taken 
to the Court of Appeals directly. The Supreme 
Court has nothing to do with them. 

The Oyer and Terminer is not the Supreme Court 
and Sec. 519 has no application. 

We submit therefore that the Attorney General’s 
argument that we have not exhausted our remedy 
in the State courts is fallacious: both as matter 
of law and fact. 

If, then, such deprivation of the rights of a de- 
fendant upon trial for his life transpires after 
judgment, must he die in violation of law for want 
of a remedy ? 
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: We submit that in just such a case the additional 
guaranty afforded by the Fou:teenth Amendment 
may be invoked in the Federal courts. 

The motion should be dismissed or else denied, 
and the appeal should stand and be docketed, 
heard and decided in due course of procedure. 

Dated Washington, March 9, 1891. 

ROGER M. SHERMAN, 
Of Counsel for Appellant, 


, 140 Nassau Street, 

) New York City. 

’ 

f 

SUPREME COURT OF THE UNITED STATES. 
—_ IN tHe MATER OF THE APPEAL 


of 


SHIBUYA JUGIRO. 


‘ SrTatTeE oF NEW YORK, / .. 
County of New York, {~~ 

Roger M. SHERMAN, being duly sworn, says: | 
am of counsel for the appellant, Shibuya Jugiro. 
On the 16th day of December, 1890, I filed with the 
Clerk of the Court of Oyer and Terminer for the 
County of New York, and served upon the District 
Attorney for that county, a notice of appeal from 
the proceedings had December Ist, 1890, in that 
Court, referred to in the petition fora writ of habeas 
corpus herein. The said clerk refused to make any 
return thereto, assigning as a reason that he had 
heen instructed, both by the District Attorney 
and by the Presiding Justice of said court, that 
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no appeal would lie from those proceedings and 
that he should not make any return. The time 
fixed by law for such returns has long passed and 
none has been made. 

[ applied to said clerk on the 30th day of Decem- 
ber, 1890, to certify the record in the case of the 
People against the defendant, hereappellant, for use 
in this court, and tendered him his fees therefor ; 
and he refused, saying that he had been instructed 
by said justice to refuse to certify anything what- 
ever in reference to said case. 

ROGER M. SHERMAN. 
Sworn to before me this } 
7th day of March, 1891. § 
Cias. H. Kircuet, 


Notary Public, 
=. 2 oe 
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Supreme Court of the United States, 
OCTOBER TERM, 1890. 


IN THE MATTER OF THE APPEAL 
OF 


SHIBUYA JUGIRO. 


Petition and Notice to Dismiss, Altirm or Advance Case. 


CHARLES F. TABOR, 
Attos in -(y ie} al OF New York, 


Of Counsel, Albany, N. Y. 
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Supreme Court o the United States, 


OCTOBER TERM, 1890. 


IN THE MATTER OF THE APPEAL 
OF 


SHIBUYA JUGIRO. 
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Petition and Notice to Dismiss, Affirm or Advance Case, 
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CHARLES F. TABOR, 
Attorney-General of New York, 
Of Counsel, Albany, N. Y. 


SUPREME COURT OF TIE UNITED STATES. 


In toe Martrer or tHe APPEAL 
OF 


SHIBUYA JUGIRO. 


To the Supreme Court of the United States : 


The petition of Charles F. Tabor respectfully shows: That he is 
Attorney-General of the State of New York, and as such is attorney 
for A. A. Brush, Agent and Warden of State Prison at Sing Sing, 
N. Y., and also attorney for the People of the State of New York 
in all matters in which said people have any interest. 

Your petitioner further shows, upon information and belief, that 
on the 5th day of December, 1889, at a Court of Oyer and Term- 
irer duly held in and for the city and county of New York, one 
Schihiuk Jugigo was duly convicted of inurder in the first degree of 
one Mura Commi, and that thereafter, and on the sixteenth day of 
December in the year aforesaid, at the said Court of Oyer and 
Terminer, judgment was duly entered and given on said conviction, 
and the said Schihiok Jugigo by said judgment was duly sentenced 
to the punishment of death, and the said court also by said judgment 
did duly appoint the week commencing [February 3, 1890, as the 
week within which the said sentence should be executed, and by 
said judgment it was further ordered that within ten days thereafter 
the sheriff of the said county of New York deliver the said Schihiok 
Jugigo, together with the warrant issued, to the agent and warden 
of Sing Sing State prison, he there to be kept as provided by law. 
A copy of said warrant is hereto annexed, inarked “A.” 

Your petitioner, upon information and belief, alleges that the said x 
Schihiok Jugigo was within the ten days delivered over to said agent 
and warden at Sing Sing State prison, where he has ever since been 
confined pursuant to law. 
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Your petitioner further alleges, upon information and belief, that 
on or about the 21st day of Deceinber, 1889, the counsel for the 
said Schihiok Jugigo duly appealed from said judgment of convic- 
tion to the Court of Appeals of the State of New York that such 
proceedings were thereafter had upon such appeal that on the 7th 
day of October, 1890, the said Court of Appeals handed down and 
announced its decision upon said appeal in and by which the said 
judgment of conviction of said Schihiok Jugigo was in all things 
affirmed. 

Your petitioner further alleges, upon information and belief, that 
on or about the 12th day of September, 1890, one Roger W. Sher- 
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nan, an attorney of the Supreme Court, presented a petition 
directed “ to the judges of the Circuit Court of the United. States 

5 for the Southern District of New York,” in and by which petition 
the petitioner did pray, in substance, that the said court should forth- 
with issue the writ of Aabeas corpus to Augustus A. Brush, Agent 
and Warden of Sing Sing prison, requiring him to produce the body 
of said Jugigo before the said court, then to abide what should be 
awarded by said court in the premises, and did also pray that a writ 
of certiorari issue to said Court of Oyer and Terminer. 

That afterwards such proceedings were had that on the 12th day 
of September, 1890, an order was duly made by the said Circuit 
Court of the United States for the Southern District of New York 
denying the prayer of said petitioner in all things. 

That afterwards and on or about the 12th day of September, 
1890, the said Roger M. Sherman, as attorney for the said Jugigo, 
did serve, or cause to be served, a notice of appeal from said order 
to this court, which appeal in fori was allowed by Hon. E. Henry 
Lacombe, Cirenit Judge; that on or about the 12th of Septem- 
ber, 1890, a citation was issued by the said circuit judge, directed 
to your petitioner and the said agent and warden, requiring them 
to appear at a term of the Supreme Court, to be held at Washing- 
ton on the second Monday of October, 1890, pursuant to said 
appeal, then and there to show cause, if any, why the decision 

7 appealed from should not be corrected. 

And your petitioner further shows that such proceedings were 
had upon said appeal that the same came on for argument before 
the Supreme Court, and the said court on or about the 21st day of 
November, 1890, duly made and entered its decision therein affirming, 
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in all things, the order made by Judge Lacombe on the twelfth of 
September aforesaid. 

And that afterwards such proceedings were had that the judg” 
ment of the Court of Appeals was made the judgment of the 
Supreme Court and the said Jugigo was thereafter on the Ist day of 
December, 1890, brought before the Oyer and Terminer duly held 
in and for the city and county of New York, that being the county 
where the conviction was had, and, in pursuance of sections 503 and 
504 of the Code of Criminal Procedure of the State of New York, 
the said court did then duly issue its warrant, in due form of law, to 
the said Augustus A. Brush, the agent and warden of the State 
prison mentioned in the original warrant and sentence, commanding 
the said agent and warden, during the week commencing on the 
12th of January, 1891, to do execution of the said sentence upon the 
said Schihiok Jugigo; and that said warrant was under the hand 
of the judge presiding at said court. 

And your petitioner further shows that thereafter, and on or about 
the 7th day of January, 1891, one Roger M. Sherman, claiming to 
be duly authorized by the said Jugigo, under the name of Shibuya 
Jugiro, did present a petition, verified by the said Sherman, to the 
Hon. E. Henry Lacombe, one of the circuit judges of the United 
States, praying for a writ of habeas corpus for the 1easons and upon 
the grounds set forth in said petition. A copy of which petition 
is hereto annexed, marked “ Lb.” 

And your petitioner further alleges that the eaid United States 
Circuit Court, held by the said E. Henry Lacombe, Circuit Judge, 
did then and there, on the said 7th day of January, 1891, deny the 
prayer of the said petition, and did then and there make an order 
refusing to grant said writ of habeas corpus ; and that thereafter 
the said Roger M. Sherman did appeal froin said order in behalf of 
said Jugigo, by the name of Shibuya Jugiro, to the Supreme 
Court of the United States; which appeal in form was allowed on 
the same day by Judge Lacombe, copies of which appeal and allow- 
ance is hereto annexed, marked “C.” And the said Circuit Court 
did thereupon, on the same day, issue its citation directed to the 
said Augustus A. Brush and to your petitioner, a copy of which 
citation is hereto annexed, marked “ D,” copies of which have been 
heretofore served upon the said A. A. Brush and upon your 
petitioner. 
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And your petitioner further shows that said agent and warden, 

under the advice of your petitioner, has not executed said sentence 
» upon the said Jugigo, but that he still holds him in his custody 
awaiting the direction and judgment of this honorable court. 

And your petitioner further shows, upon information and belief, 
that the said appellant herein has not yet caused the said appeal or 
case to be docketed, nor has the record of the same yet been filed 
with the clerk of the Supreme Court, and that the said appellant 
neglects and refuses to file suid citation with the clerk of the Circuit 
Court, all of which appears by said clerk’s certificate and the 
affidavit of William J. Lardner hereto annexed, marked Exhibits 
“kK” and “ F,” respectively. 

And your petitioner further shows, upon information and belief, 

13 that no appeal has ever been taken by the said Jugigo, or by any one 
in his behalf, from the action last before mentioned taken by the 
said Court of Oyer and Terminer, directing the execution of the 
sentence of death upon the said Schihiok Jugigo to any State court 
for a review thereof in any way or manner. 

Your petitioner further shows, upon information and belief, that 
there are now under conviction and sentence of death in the State 
prisons of New York, which sentences are to be executed in accord- 
ance and under the provisions of chapter 489 of the Laws of 1888 of 
the State of New York, at least nine convicts. Thatsaid statute has 
been held to be constitutional in all respects, both by the Court of 
Appeals of the State of New York and by this court, in the case of the 
People against William Kemmler, ard of the appeal of said Jugigo. 
Your petitioner further alleges that while this appeal is pending and 
undetermined it is impossible to administer the law and carry out 
the execution of the sentence imposed by the judgment of the courts 
of the State of New York upon persons convicted of murder. 

Your petitioner further alleges, upon information and_ belief, 
that there is no merit in this appeal, and that the said application 
for a writ of habeas corpus shows no grounds for the granting of 
the same ; and no tacts are stated in said petition to show that the 

15 said Jugigo is restrained of his liberty in violation of the Constitn- 
tion, or of any lawor treaty of the United States, or that he is 
entitled to said writ upon any other ground mentioned in the 
laws of the United States, and that said appeal was taken for 


delay only. 
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Your petitioner further shows, upon information and belief, that 
the due administration and execution of the criminal laws of the 
State of New York require that this appeal be at once dismissed, 
or that the order appealed from be affirmed, or that the same be 
advanced and set down for an early day for argument as to this 
court shall seem meet and proper. 

Wherefore, your petitioner now prays that the appeal herein be 
dismissed, or the order appealed from be affirmed; or, failing in 
that, this appeal be advanced and set down for argument at an early 
day and the record ordered to be printed, and your petitioner will 
ever pray. 

Dated, February 10, 1891. 

CHARLES F. TABOR. 
ee 17 


UNITED STATES OF AMERICA: 


State oF New York, 
Py 
City and County of Albany. { 


Charles F. Tabor, being duly sworn, says: I am the petitioner 
named in the foregoing petition. I have read said petition, and 
know the contents thereof ; and the same is true to my own knowl- 
edge except as to the matters therein stated to be alleged upon 
information and belief, and as to those matters I believe it to be true. 

CUARLES F. TABOR. 18 
Sworn to before me, / 
February 10, 1891. | 
Water L. Cuips, 
Notary Public, Albany County, NV. Y. 


Tt) A.” 
The People of the State of New York, to the Agent and Warden 
of the State Prison of the State of New York, at Sing Sing, 


GREETING: 


[ SEAL. | 19 


Wuereas, at a Court of Oyer and Terminer held in and for the 
city and county of New York, at the City Hall of the said city, on 
the fifth day of December, in the year of our Lord one thousand 
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eight hundred and eighty-nine, Schihiok Jugigo was in due form of 
law. convicted of murder in the first degree of one Mura Commi. 

Wuergas, thereatter and on the sixteenth day of December, in 
the year aforesaid, at the said Court of Oyer and Terminer, held in 
and for the said city and county, at the City Llall of the said city, 
judgment was given on the said conviction for murder in the first 
degree that the said Schihiok Jugigo be sentenced to the punishment 
of death, and the said court doth hereby appoint the week com- 
mencing the third day of February, in the year of our Lord one 
thousand eight hundred and ninety, the week within which the 
said sentence must be executed. 

It is further ordered that the sheriff of said city and county, 
within ten days after the issuing of this warrant, is hereby directed 
21,to deliver the said Schihivk Jugigo, together with this warrant, to 

the agent and warden of said State prison herein named, where the 

said Schihiok Jugzgo shall be kept in solitary confinement. 

Now, therefore, you, the said agent and warden of the said State 
prison, are required and by these presents strictly commanded to 
do execution of the said sentence upon the said Schihiok Jugigo 
according to law, upon some day within the week so appvuinted as 
aforesaid. 

In witness whereof, 1, John R. Brady, Justice of the Supreme 
Court, and who constitute the said court and the presiding judge 

99 thereof, have hereunto subscribed my name, this sixteenth day of 

December, in the year of our Lord one thousand eight hundred and 

eighty-nine. 
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JNO. R. BRADY, 


Justice Supreme Court and Oyer and Terminer. 
Attest : 


Joun Sparks, 


Clerk of Court. 


_ 
93 10 the Judges of the Circuit Court of the United States for 
the Southern District of New York: 
The petition of Shibuya Jugiro, by Roger M. Sherman, his 
attorney, respectfully shows unto your honors that he is unlawfully 
imprisoned and restrained of his liberty, contrary to law, and in 
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violation of the Constitution of the United States and of the 
statutes of the United States, by Augustus A. Brush, as agent 
and warden of the State prison at Sing Sing in the southern district 
of New York. 

The facts concerning the detention of your petitioner and the 
claim or authority by virtue of which he is so detained are as 
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follows : 

Your petitioner was convicted by the name of Schihiok Jugigo, 
in the Court of Oyer and Terminer, in the county of New York, on 
or about December 3, 1889, of the crime of murder, and on 
December 16, 1889, was sentenced to death. Said sentence was 
by an appeal pending in the Court of Appeals until December 1, 
1290, stayed. 

On September 9, 1890, a petition was duly filed in the said 25 
Circuit Court of the United States for a writ of habeas corpus 
to examine into the cause of the detention of your petitioner 
upon the claim that his judgment and sentence was void under the 
Constitution of the United States, and such proceedings were 
thereupon had that an appeal was duly allowed to the Supreme 
Court of the United States from a decision of said court in the 
premises, and that final judgment in said proceedings was not on 
December 1, 1890, and has not yet been entered, and no mandate 
has been issned out of said Supreme Court upon which final 
judgment in said proceedings could be entered. 96 

On said 1st day of December, 1890, petitioner was arraigned 
before said Court of Oyer and Terminer, and, being then and there 
required to allege why a day should not be fixed to put him to 
death under said judgment and sentence, he duly showed and sus- 
tained, by full complete and due proof, the fact aforesaid, and duly 
objected that by force of section 766 of the Revised Statutes of the 
United States any proceeding to carry out said judgment or sentence 
in said Court of Oyer and Terminer, or by or under the authority 
of the State of New York, before final judgment should be entered 
in said proceedings in said Circuit Court, were null and void. 

sut said Court of Oyer and Terminer then and there disregarded 27 
and refused to entertain his said objection, allegation and proof, 
and sentences him to be put to death in the week commencing 
January 12, 1891; and remanded him to the custody of said 
Augustus A. Brush, to be executed accordingly, and said Augustus 
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A. Brush now holds petitioner and restrains him of his liberty for 
the purpose of so killing your petitioner, in violation of said statute 
8 of the United States, and not otherwise. 

Your petitioner, therefore, prays that this honorable court do 
forthwith issue the writ of habeas corpus to the said Augustus A. 
Brush, egent and warden as aforesaid, requiring him to produce 
the body of said petitioner before this court at some time to be 
designated in said writ, there to abide what shall be awarded by said 
court in the premises; and at the same time he prays your honors 
to issue ont of said court the writ of certiorari to the said Court of 


2 


Oyerand Terminer in said county of New York, and the clerk 
thereof, commanding it or him forthwith to certify to the said 
Circuit Court of the United States trne copies of the indictment, 
judgment-roll, orders, commitments and warrants, and objections, 
motions, certificates and proceedings in said court remaining, and 
particularly such as were filed or liad December 1, 1590, under or 
by virtue of which said petitioner is now deprived of his liberty by 
authority of that court. 
ROGER M. SHERMAN, 
” Attorney for Petitioner. 
County or New York, ss. : 


Roger M. Sherman, being duly sworn, says that he is authorized 
by Shibuya Jugiro, the petitioner, to make, sign and verify the 
foregoing petition; that he has read the same and knows its con- 
tents, and that the same is true to his knowledge, information and 


belief 


| ROGER M. SHERMAN. 


- Sworn to before me, this 3d day | 
of January, 1591. 


Joun A. SuHIExDs, 


U. 8. Commissioner, 8. D. N. Y¥. ~ 


ieavasinanuminaniomiia 
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UNITED STATES CIRCUIT COURT, ” 


SournerRN District or New York. 


EX PARTE SHIBUYA JUGIRO. 


_— The petitioner, Shibuya Jugiro, conceiving himself aggrieved by 
the final decision of this court declining to grant the writ of Aabeas 
corpus herein, doth hereby appeal therefrom to the Supreme Court 
of the United States, and he prays that this his appeal may be 
allowed and that a transcript of the record herein may be sent to the 
said Supreme Court. 

Dated New Yors, January 7, 1891. 33 
ROGER M. SUERMAN, 
Attorney for Ll etitioner. 


The foregoing appeal is hereby allowed and the clerk of this 
court is hereby directed to send to the Supreme Court of the United 
States a transcript of the petition, decision, order thereupon and of' 
this appeal. 

Dated New York, January 7, 1891. 

EK. UENRY LACOMBE, 
Circuit Judge. . 24 


a 
UNITED STATES OF AMERICA, ss.: 

The President of the United States to Augustus A. Brush, Agent 
and Warden of Sing Sing Prison in the State of New York, 
and Charles F. Tabor, Attorney-General of the State of 
New York, Greetine : 

You are hereby cited and admonished to be and appear at a term 
of the Supreme Court of the United States to be holden at the city of 35 
Washington on the second Monday of October next, pursuant to an 
appeal filed in the Clerk’s oftice of the Cireuit Court of the United 
States for the Sonthern District of New York, wherein Shibuya 
Jugiro is appellant, and said Augustus A. Brush, as agent and war- 
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den, is appellee, to show cause, if any there be, why the decision 
in the said appeal mentioned shonld not be corrected and speedy 
gg justice should not be done to the parties in that behalf. 
Given under my hand at the city of New York, in the Second ' 
Circuit, this 7th day of January, 1891. 


KE. HENRY LACOMBE. 


Roger M. Srerman, ‘ 
Attorney for Appellant, 140 Nassau streeet, New York. 


a” ‘ 
37 CIRCUIT COURT UF THE UNITED STATES. 


ln AND FOR THE Seconp Crrcurr anp Sovtsern District oF 
New York. 
SHIBUYA JUGIRO, Apprtuanrt. 
NS. 


AUGUSTUS A. BRUSH, as Acenr ann Warpen, APPELLEE. 


I, John A. Shields, clerk of the above-named court, do hereby 
certify that the appeal of the above-named appellant was allowed on 
88 the 7th day of January, 1891, and filed in my office on the 3d day 
of February, 1891. That a citation to the above-named Augustus 
A. Brush, as agent and warden, was issued on the 7th day of 
January, 1891. That said citation is returnable on the second 
Monday of October, 1891, and has not yet been filed in my office. 
I further certify that I am, therefore, unable to prepare and certify 
the complete record on appeal to the Supreme Court of the United 
States herein, for the reason that said citation has not been filed. 


In testimony whereof, 1 have hereunto set my hand and 
affixed the seal of said Cireuit Court, this third day of 
39 (SEAL. ] February, in the year of our Lord, one thousand eight 
hundred and ninety-one, and of our independence the 
one hundred and fifteenth. 


JOHN -A. SHIELDS, 
i Clerk. 
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6 F.”? 
CIRCUIT COURT OF THE UNITED STATES. 


IN AND FOR THE Seconp Crecuir AND SuvruEeRN Distreicr oF 
New York. 


SHIBUYA JUGIRO, AppgE.uanrt, 
Us. 


AUGUSTUS A. BRUSH. as Aeenr ann Warpen, APPELLEE. 


Ciry aND County oF New York, 88. 

William J. Lardner, of said city, being duly sworn, says that he 
is assistant to the Attorney-General of the State of New York. 
That at the request of said Attorney-General deponent called at the 
office of Roger M. Sherman, Esq., the appellants’ attorney, in the 
Morse Building, corner of Nassau and Beekman streets, in the city of 
New York, on Monday February 2, 1891, and there saw said Sher- 
man, and in the name of said Attorney-General requested said 
Sherman to file at once with the clerk of the United States Circuit 
Court for the Southern District of New York, the appeal of the 
named appellant, and also the citation issued to the appellee herein. 
Mr. Sherman, in reply to deponent’s request, stated that he would 
tile the appeal but would not file said citation before the first week 
of October next, and requested deponent to so inform said Attorney- 
General that he refused to tile said citation before the first week of 
October next. 

WILLIAM J. LARDNER. 
Sworn to before me this 4th | 
day of February, 1891.) 
Josep E. La Bavis, 
Notary Public, N. ¥. Co. (174). 


40 


41 


42 


43 
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SUPREME COURT OF THE UNITED STATES. 


44 In toe MatTrer oF THE APPEAL 
OF 


SHIBUYA JUGIRO. 


To Roger M. Suerman, Attorney for Appellant, 
140 Nassau street, New York city: 
Sir.— You will please take notice that I shall move the Supreme 
Court of the United States, a term of which is now being held at 
the city of Washington, District of Columbia, on the 9th day of 
March, 1891, at the opening of the court on that day or as soon 
thereafter as counsel can be heard, for the following relief, judg- 


ment or order: 


First. That the appeal herein taken by you in behalf of Schiliok 
Jugigo, heretofore convicted of murder at a court of Oycr and 
Terminer of the Supreme Court of the State of New York, held in 
and for the city and county of New York, which appeal was taken 
in and by the name of Shibuya Jugiro, from an order made by the 
Hon. E. Ilenry Lacombe, Cireuit Judge of the United States : 
at a court held by him on the 7th day of January, 1891, denying 
the petition of the said appellant tora writ of habeas corpus, be in all ‘ 
things dismissed, or that the order so appealed from be aftirmed, 

46 on the ground that the said appeal was taken for delay only, and 
on the further ground that the Supreme Court has no jurisdiction 
of said appeal, and that the question on which the same depends is 
so frivolous as not to need further argument. 


Second. That in case the said Supreme Court shall deny the said 
motion to dismiss or affirm, then that the said court make an order 
directing the filing by you forthwith with the clerk of the said Circuit 
Court of the said petition and of all papers read by you on the said 
pettion for a writ of habeas corpus, together with the citation made 
and the appeal taken in said proceeding, with all other papers in said 

47 case necessary to make up a record thereof, and that the said clerk 
of said Circuit Court be directed forthwith thereupon to file said 
record and papers with the clerk of the said Supreme Court. And 
that said appeal and case be advanced for argument and that the 
same be docketed and the record thereof printed within such times 


15 


as to the said Supreme Court may seem meet and proper, in order 
that the same may be speedily heard and determined. 


43 

Third. For such other and further relief as in the premises may 
be meet and proper. 

And you will further take notice that this motion will be made 
upon the petition of the undersigned, a copy of which is herewith 
served upon you and upon all the papers and exhibits thereto attached, 
copies of which are also herewith served upon you. 

Dated February 10, 1891. 

CHARLES F. TABOR, Att'y-Gen’l, 
Attorney for A. A. Brush, Agent and Warden, 
and for the State of New York. A ppellees herein. 49 


Office and post-office address, the Capitol, A lbany, NV. ¥. 


SUPREME COURT OF THE UNITED STATES. 
In tHe Marrer or toe APPEAL 


OF 


SHIBUYA JUGIRO. 


Zo the Supreme Court of the United States: 50 
The supplemental petition of Charles F. Tabor, Attorney-General 
of the State of New York, respectfully shows that after the 
printing and service of the foregoing and attached petition, 
aflidavits and notice of motion at least three weeks before the 9th 
day of March, 1891, in accordance with the rules of this court, your 
petitioner was informed by Roger M. Sherman, attorney for the 
appellant herein, that he had inadvertently sent to your petitioner 
a copy of the original draft of the petition herein, and which was 
not, in fact, a true copy of the petition presented to Judge Lacombe 
upon the application made to him for a writ of habeas corpus on : 


-— 
pend 


January 7, 1891. And your petitioner now further shows that the 
annexed Exhibit “G,” produced by said Sherman, is a copy of the 
petition which was, ir. fact, presented to said court and filed with 
the clerk thereof, to which reference is hereby made. 
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And your petitioner further alleges, upon information and 
belief, that as to the objections or grounds set forth in said petition, 
which, in substance, allege that counsel was assigned to the appellant 
upon his arraignment who was not an attorney or counselor-at-law, 
admitted or qualified to practice in the courts of the State of New 
York, and that persons of the color and race of the said 
appellant were excluded on account of their said race and color 
from the grand jury which indicted the said appellant and from the 
petit jury before which he was tried, the same were not, nor was 
either of them, made or raised at any stage of the trial of the said 
indictment or upon the appeal from the judgment of conviction 

53 to the Court of Appeals. 

And your petitioner further alleges, upon information and belief, 

that Jacob Berlinger and John R. Heinzelman were assigned as 


counsel to represent the said appellant upon the trial of said indict- 
ment, and both united in the notice of appeal taken from the judg- 
ment of conviction to the Court of Appeals, which information 
was derived from the affidavit of Jolin Sparks, hereto annexed and 
marked Exhibit “H,” and which your petitioner verily believes 
to be true. 
CHARLES F. TABOR. 
54 Dated February 27, 1891. 


JNITED STATES OF AMERICA: 
State oF New York, |. , 
City and County of Albany, ' 


Charles F. Tabor, being duly sworn, says: I am the petitioner 
named in the foregoing petition and in the supplemental petition, 
and that I have read the same and know the contents thereof, and 
that the same are true to my own knowledge, except as to the 

55 matters therein stated to be alleged upon information and belief, 
and as to those matters I believe them to be true. 


CHARLES F. TABOR. 


A UN ALA: ae 


Sworn to before me, | 
February 27, 1891. ) 
Watter L. Cuixps, 
i Notary Public, Albany County, N. Y. 
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STATE OF NEW YORK, 
Crry anp County or AtBany, [ * ¢ 56 


Clerk's Office, 


I, Ansel C. Requa, clerk of the said city and county, and also 
clerk of the Supreme and County Courts, being courts of record 
held therein, do hereby certify that Walter L. Childs, whose name 
is subseribed to the jurat of the annexed affidavit, was, on the day 
of the date thereof, a notary public in and for the county of 
Albany, dwelling in said county, duly authorized to administer 
oaths for general purposes; and that I am well acquainted with the 
handwriting of the said notary public, and verily believe that the 
signature to the said jurat is genuine. 

[n testimony whereof, I have hereunto set my hand and 

[sEAL.| affixed my official seal this 27th day of February, 1891. 

A. C. REQUA, 
annie Clerk. 


“Gq.” 
To the Judges of the Circuit Court of the United States Stor the 
Southern District of New York: 


The petition of Shibuya Jugiro, by Roger M. Sherman, his 
attorney, respectfully shows unto your honors that he is unlawfully 58 
imprisoned and restrained of his liberty, contrary to law, and in 
violation of the Constitution of the United States, and of the 
statutes of the United States, by Augustus A. Brush, as Agent and 
Warden of the State Prison at Sing Sing, in the Southern District 
of New Y ork. 

The facts concerning the detention of your petitioner, and the 
claim or authority by virtue of whieh he is so detained, are as 
follows: a 

Your petitioner was convicted by the name of Schihiok Jugigo, 
in the Court of Oyer and Terminer in the county of New York, on 
or about December 3, 1889, of the crime of murder; and on 
December 16, 1889, was sentenced to death. Said sentence was, 
by an appeal pending in the Court of Appeals, until December 1, 
1890, stayed. 


or 
—— 
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On September 9, 1890, a petition was duly filed in the said Cir- 
cuit Court of the United States, for a writ of habeas corpus to 
9 examine into the cause of the detention of your petitioner, upon 
the claim that his judgment and sentence was void under the Con- 
stitution of the United States; and such proceedings were there- 
upon had that an appeal was duly allowed to the Supreme Court 
of the United States from a decision of said court in the premises, 
and that final judgment in said proceedings was not, on December 
1, 1890, and has not yet been entered; and no mandate has been 
issued out of said Supreme Court upon which final judgment in 


hie ee th 
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said proceedings could be entered. 
On said Ist day of December, 1890, petitioner was arraigned 
6, before said Court of Oyer and Terminer, and being then and there 
required to allege why a day should not be fixed to put him to 


oe Ev. k nt. Ao 


death under said judgment and sentence, he duly showed and 
sustained by full, complete and due proof the fact aforesaid; and 
duly objected that, by force of section 766 of the Revised Statutes 
of the United States, any proceeding to carry out said judgment or 
sentence in said Court of Oyer and Terminer, or by or under the 
authority of the State of New York, before final judgment should 
be entered in said proceedings in said Cireuit Court, were null and 
void. 

But said Court of Over and Terminer then and there disregarded 

2 and refused to entertain his said objection, ailegation and proof, 
and sentenced him to be put to death in the week commencing 
January 12, 1891; and remanded him to the custody of. said 
Augustus A. Brush, to be executed accordingly: and said Augustus 
A. Brush now holds petitioner and restrains him of his liberty for 
the purpose of so killing your petitioner in violation of said statute 
of the United States, and not otherwise. 

Also in this, that whereas, by the Constitution and laws of the 
State of New York, said petitioner was upon the trial of the indict- 
ment aforesaid entitled to counsel and appeared upon his arraign- 

63 ment without counsel, and was asked by the said court of Oyer and 
Terminer if he desired the aid of counsel, and answered that he 
did ; the said court thereupon assigned him as counsel, 
who afterwards took part in all the proceedings upon said indict- 
ment, and directed and controlled the defense thereunder, one not 
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admitted or qualified to practice.as an attorney or counselor-at-law 
in the courts of said State, of which petitioner was at all times in 
all the proceedings aforesaid ignorant. And thereby petitioner was 
deprived of due process of law for his defense; and particularly 
in this, that whereas petitioner was an alien subject of the Emperor 
of Japan and unacquainted with the laws of the State of New 
York, and was unable to speak or understand the English language ; 
he was obliged to rely wholly upon said counsel for his defense and 
for the presentation of each and all objections, evidence and argu- 
ments which were useful, convenient or necessary for the protection 
of his rights. The said indictment alleged that the wound inflicted 
by petitioner was in the breast of one Mura Commi, who was 
alleged to have been murdered by petitioner. The issue tried was 
whether petitioner had wounded said Comini in self-defense or 
without provocation, by stabbing him from behind. The proof 
was that the wound was not in the breast, but in the neck, from 
behind. Having no notice by said indictment that petitioner 
would be called upon to explain a wound from behind, said 
allegation was misleading, and the proof was a_ substantial 
variance from the indictment, which petitioner is advised would 
have coustituted a valid objection to the admission of evidence, 
the reception of a verdict and in arrest of judgment, had his rights 
in that behalf been duly asserted by lawful counsel. But all the 
oceasions having passed when, in the lawful course of procedure, 
the objection could be taken, not having been duly taken, reserved 
and presented, petitioner has suffered great prejudice. And in 
other respects his rights upon his trial were prejudiced and sacrificed 
by the said assignment of counsel. 

But now so it is that neither by motion for a new trial nor by 
motion in arrest of judgment, nor otherwise, under the limitations 
of the laws of the State of New York, can any court of said State 
take cognizance or afford petitioner any relief in the premises ; and 
petitioner has no remedy or protection in respect thereto, except 


66 


under the fourteenth amendment to the Constitution of the United 67 


States, as an additional guaranty to the Constitution of the State of 
New York, for his protection upon an equality with all in the 
enjoyment of his right to the assistance of counsel and to due pro- 
cess of law in that respect. 
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And, therefore, petitioner alleges that said judgment and sentence 
and his.restraint thereunder are without due process of law. 

Also in this, that said indictment was found by a grand jury in 
the Court of General Sessions of tiie Peace in and for the city and 
county of New York, at the November term of said court, 1889 ; 
that from the listand panel of jurors from which said grand jury 
was selected and drawn certain and all persons of the color and 
race of petitioner, who is a native born subject of the Emperor of 
Japan, and dark brown in color, were excluded on account of their 
said race and color, although many persons of said race and color 
naturalized citizens of the United States, and in all respects quali- 
fied to serve as such jurors, were at the time of the selection of said 

g9 list and panel resident and being within said city and county, 
and who might otherwise have been drawn to serve upon said grand 
jury. And the same is true of the petit jury drawn to try the said 
indictment. 

Fetitioner was ignorant of said facts in respect to said jurors at 
all the times aforesaid. 

But now so it is that neither by motion for a new triai nor by 
motion in arrest of judgment, nor otherwise, under the limitations 
of the laws of the State of New York, can any court of said State 
take cognizance of or afford petitioner any relief in the premises, and 
petitioner has no remedy or protection in respect thereto, except 

79 under the fourteenth amendment of the Constitution of the United 
States, for his right to the equal protection and due process of law, 
in the premises. 

And, therefore, petitioner alleges that said indictment, and the 
proceedings thereupon and his restraint thereunder, are in violation 
of the laws and the Constitution of the United States and void. 

Your petitioner, therefore, prays that this honorable court do 
forthwith issue the writ of habeas corpus to the said Augustus A. 
Bruth, agent and warden, as aforesaid, requiring him to produce 
the body of said petitioner before this court at some time to be 
71 designated in said writ, there to abide what shall be awarded by 

said court in the premises ; and at the same time he prays your honors 

to issue out of said court the writ of certiorarz to the said Court 
of Oyer and Terminer in said county of New York, and the clerk 
thereof, commanding it or him forthwith to certify to the said 
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Cireuit Court of the United States true copies of the indictment, 


judgment roll, orders, commitments and warrants, and objections, 
motions, certificates and proceedings, in said court remaining, and °~ 
particularly such as were filed or had December, Ist, 1891, under 
or by virtue of which said petitioner is now deprived of his liberty 
by authority of that court. 
ROGER M. SHERMAN, 
Attorney for Petitioner. 
County or New York, 8s. ; 
toger M. Sherman, being duly sworn, says that he is authorized 
by Shibuya Jugiro, the petitioner, to make, sign and verify the 
foregoing petition ; that he has read the same and knows its contents, 
and that the same is true to his knowledge, information and belief. 73 
ROGER M. SHERMAN. 
Sworn to before me this 3d } 
day of January, 1891.) 
Joun A. SHrevps, 
li’. S. Commissioner, S. DP. N. ¥. 
(A copy.) JOHN A. SHIELDS, 
Clerk. 


_s 
SUPREME COURT OF THE UNITED STATES. 


In tue Marrer or tHe APPEAL 
OF 


SHIBUYA JUGIRO. 


STATE OF NEW YORK, _, 


Ciry anp County or New York, | 


8&8. . 


John Sparks, being duly sworn on oath, deposes and says that 
he is now and at all times hereinafter mentioned was the clerk of 
the Court of General Sessions of the Peace in and for the city and 
county of New York, and likewise the clerk of the Court of Oyer 75 
and Terminer in and for the city and county of New York. 

Deponent further says that at a term of the said Court of General 
Sessions of the Peace, begun and holden at the City Hall, in said 
city of New York, on the lst Monday in November, 1889, to wit: 
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on the 15th day of November, 1889, an indictment was duly found 
and presented by the grand jury of the city and county of New 
York against the said appellant by the name and style of Shihiok 
Jugigo, accusing him of the crime of murder in the first degree 
of one Mura Commi, committed the 10th day of November, 
1889; that thereafter, by an order of said Court of General Sessions 
made the 19th day of November, 1889, the said indictment was, on 
motion of the district attorney in and for the said city and county 
of New York, removed for trial into the said Court of Oyer 
and Terminer in and for the city and county of New York; 
that thereafter, at a Court of Over and Terminer in and for the 
city and county of New York, held at the City Hall, in said 


77 city of New York, on the 3d day of December, 1889, before the 
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Hon. John R. Brady, ene of the Justices of the Supreme Court of 
the State of New York, and presiding justice at said Court of Oyer 
and Terminer, said appellant was, by the name and style of Shihiok 
Jugigo, convicted by the verdict of a jury of the crime of murder in 
the first degree of one Mura Commi, as by said indictment was 
charged against him; that thereupon, at a term of said Court of 
Oyer and Termi ner, held at the City Hall, in the city of New York, 
on the sixteenth day of December, then next ensuing, judgment 
was given in said court upon the said conviction of murder in the 
first degree, that the said appellant, by the name of Shihiok Jugigo, 
suffer the punishment of death, in the mode and manner prescribed 
by the laws of this State, and the said court did thereupon appoint 
the week commencing the 3d day of February, 1890, the week 
within which said judgment was to be executed; that thereupon 
the said appellant, by the name and style of Shihiok Jugigo, duly 
appealed from the said judgment to the Court of Appeals of the 
State of New York, and, by reason of the said appeal, the execution 
of the said judgment and sentence was stayed pending the deter- 
mination of the said appeal; that thereafter, at a term of said 
Court of Appeals held at the Capitol, in the city of Albany, on the 


79 Tth day of October, 1890, the said judgment of said Court of Oyer 


and Terminer, so appealed from as aforesaid, was, by the judgment 
of the said Court of Appeals, in all things affirmed, and the 
record therein and the proceedings in the said last-mentioned 
court, upon the said appeal were, by the said judgment, remitted 
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to said Court of Oyer and Terminer there to be proceeded upon 
according to law ; that thereafter, at a Court of Oyer and Terminer 
held in and for the said city and county of New York, at the City 
Hall, in said city of New York, on the 26th day of November, 
1890, the said judgment of the said Court of Appeals was by an 
order then and there duly made and entered by the said Court of Oyer 
and Terminer, made the judgment of the said Court of Oyer and 
Terminer; and the said judgment was then and there by the same 
order directed to be enforced and carried into execution and effect. 

Deponent further says that thereafter, at a Court of said Oyer 
and Terminer held on the Ist day of December, 1890, before the 
Honorable John R. Brady aforesaid, one of the justices of the 
Supreme Court of the State of New York, and presiding justice at 
said Court of Oyer and Terminer, said appellant having been duly 
arraigned by the name of Shihiok Jugigo, and being then and there 
present in court, it was ordered by the said court by an order then 
and there duly made and entered, that the said appellant by the 
said name and style of Shihiok Jugigo for the murder in the first 
degree aforesaid, whereof he had been convicted as aforesaid, 
and sentenced to the punishment of death, be remanded to the 
custody of the warden and agent of the State prison of the State of 
New York, at Sing Sing, in said State of New York, there 
to be kept in solitary confinement until the week commencing on 
Monday, the 12th day of January, i891, and that upon some 
day within the week so appointed the said warden and agent of the 
State prison at Sing Sing, do execution upon the said appellant 
by the name and style of Shihiok Jugigo in the manner and form 
prescribed by the laws of the State of New York. 

Deponent further says that it was never objected by or on behalf 
of said appellant, at any stage of the said proceedings, that either 
by the laws of the State of New York, or by the action of the 
officers charged with impanneling the jury, all Japanese were 
excluded from the jury impanneled to try the said appellant. 

Deponent further says that the said appellant was actually and 
actively represented upon the trial in said Court of Oyer and 
Terminer by Messrs. Jacob Berlinger and John R. Heinzelman as 
associate counsel, both of whom were assigned as counsel to 
represent said appellant by the said Court of Oyer and Terminer; 
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and both of whom signed, on behalf of the appellant, notice of 
appeal to the Court of Appeals of the State of New York, from 
the said judgment of the said Court of Oyer and Terminer rendered 
against the said appellant on the 16th day of December, 1889, as 
aforesaid ; and further deponent saith not. 


JOHN SPARKS. 


Subscribed and sworn to before . me, 
this 20th day of February, 1891. 


Joun A. SuHrEtps, 


UW. S. Commissioner, 8. D. of N. Y. 


SUPREME COURT OF THE UNITED STATES. 


In roe Marrer or THE APPEAL 


OF 
SHIBUYA JUGIRO. 


To Roger M. Suerman, Esq., Attorney for Appellant, 
140 Nassau street, New York city: 


Sir. — You will please take notice that in pursuance of and upon 
the original notice of motion, petition, affidavits and exhibits here- 
tofore and on the 14th day of February, 1891, served upon you, 
and upon the foregoing supplemental petition and affidavit of John 
Sparks attached thereto, now served upon you as well as upon the 
printed record filed herein with the Clerk of the Supreme Court, 
I shall move the said court at a stated term thereof, now being held 
at the city of Washington, District of Columbia, on the 9th day 
of March, 1891, at the opening of the court on that day, or as 
soon thereafter as counsel can be heard, for the relief, judgment 
or order demanded in said original notice of motion heretofore as 
aforesaid served upon you, to which notice of motion reference is 
hereby made. 


Dated February 27th, 1891. 


CHARLES F. TABOR, Att’y-Gen’l, 
Attorney for A. A. Brush, Agent and Warden, 
and for the State of New York, Appellees herein. 


Office and post-office address, Capitol, Albany, NV. Y. 
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Supreme Court of the United States, 


OCTOBER TERM, 1800. 


No. 1632. 


IN THE MATTER OF THE APPEAL 
OF 


SHIBUYA JUGIRO. 


BRIEF FOR AGENT AND WARDEN, 


CHARLES F. TABOR, 
Attorney-General of New York, 
Of Counsel, Albany, N. Y. 
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Supreme Court of the United States, 


OCTOBER TERM, 1590. 


IN THE MATTER OF THE APPEAL 
Ol 


SHIBUYA JUGIRO. 


A 


BRIEF FOR AGENT AND WARDEN. 


CHARLES F. TABOR, 
Attorney-General of New York, 
O/ Counsel. Albany. iV. y, 
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SUPREME COURT OF THE UNITED STATES. 


UC TOBER TERM, 1800. 


No. 1632. 


IN THE MATTER OF THE APPEAL 


SHIBUYA JUGIRO, 


BRIEF FOR AGENT AND WARDEN. 


Appeal by Jugiro from an order of the Cireuit Court of the 
Southern District of New y rk, ente red Jannary él Isl, denying 
application for a writ of Awbeas corpusto the Agent and Warden of 
the New York State Prison at Sing Sing. 


STATEMENT OF FACTS 

Jugiro was convicted of the crime of murder at a Court of Over 
and Terminer held in the city and county of New York, Decem- 
ber 16, 1889; and the court, upon entry of judgment of conviction, 
sentenced him to the punishment of death, and appointed the week 
commencing February 3, 1890, as the week within which the sen- 
tence must be executed : and UrUucregd the sheriff of New Y ork 
COUNTY, within ten days thereaft ‘rT, tO deliver the petitioner with the 
death warrant, to the agent and \\ irden of Sing Sing State Prison, 
with direction to the warden to keep him in solitary confinement 
and to do execution ot the sentence pork the petitioner according 
to law, upon some day vithin the week so appointed. 

The petitioner was delivered to the warden within the time pre 
scribed in the order of the COUT, ina has ever since remained in 
his custody. 

December 21, 1889, the petitione: appealed from the judgment 
of conviction tu the New York Court of Appeals, which, on 
October 7, 1890, affirmed the judgment in all things, and judgment 


of aftirmance was entered November 26, 1890, 


The case is reported in 123 New York, at page 630, and the fol- 


lowing is the opinion of the court: 


“The defendant was convicted of murder in the first degree in 
the Oyer and Terminer in the city of New York. He has appealed 
to this court. 

“The record does not contain a single exeeption, and we are 
unable to see any reason for bringing the appeal, except to delay 
the execution of the judgment. The evidence established beyond 
a doubt the commission cf the crime, and the charge of the judge 
was fair, and properly instructed the jury upon the law needful for 
their guidance. 

“There can be no pretense for saying that the ends of justice 


require a new trial, and the judgment should be affirmed.” 


Pending this appeal to the Court of Appeals, on September 12, 
1890, Roger M. Sherman, acting as attorney for the petitioner 
applied to the Cirenit Court for the Southern District of New York, 
for a writ of habeas COV Pus to be directed to the warden of the 
prison to release the petitioner from the custody of the warden on 
the ground that he was illegally restrained of his liberty, and was 
so restrained in violation of the Constitution and laws of the United 
States. An order was, on the same day, made denying the applica- 
tion, and Mr. Sherman, es attorney for the petitioner, appealed to 
this court from such order. The appeal was argued here Novem- 
ber 21st, and the final judgment of this court entered on November 
24, 1890, ordering, adjudging and decreeing that the order of the 
Circuit Court appealed from be affirmed, with costs. 

February 6, 1891, a mandate upon this judgment was issued and 
filed in the office of the clerk of the Circuit Court, and on February 
12, 1891, an order entered in the Circuit Court making the judg- 
ment of this court the judgment of that court, and directing that 
the warden might have execution for his costs. 

December 1, 1890, the warden took the petitioner before the New 
York Oyer and Terminer, pursuant to an order of the court, upon 
the application of the district attorney, under sections 503 and 504 
of the New York Code of Criminal Procedure, for the purpose of 
having the time fixed within which the sentence of death should 
be executed by the warden, and the court made an order fixing such 
time for the week beginning January 12th 1591. 

January 7, 1891, Mr. Sherman, acting as attorney for tl:e peti- 
tioner, made another application to the Circuit Court for a writ of 
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habeas corpus, alleging, as grounds of the application, that when 
thus arraigned, and being then and there required to allege why a 
day should not be fixed to put him to death under the judgment 
and sentence previously rendered, he objected, and showed that, 
under section 766 of the Revised Statutes of the United States, any 
proceeding to carry out such judgment and sentence would be null 
and void before final judgment was entered in the proceedings in 
the Cireuit Court; and he alleged that final judgment had not then 
been entered in such proceeding, and that no mandate had been 
issued out of the Supreme Court upon which final judgment in 
such proceedings could be entered. 

The petition alleges that the court disregarded and refused to 
entertain his objection and proof, and sentenced him to be put 
to death in the week commencing January 12, 1891, and remanded 
him to the custody of the warden to be executed accordingly. 

The petition also alleges that one of the two counsel assigned by 
the court to defend the petitioner was not an attorney or counselor- 
at-law of the courts of the State of New Y ork, and that the petitioner 
was a native-born subject of the Emperor of Japan, and dark brown 
in color; and that all persons of the same race and color had been 
excluded from the list from which the panel of the grand jurors 
who found the indictment against him, and of the petit jurors who 
tried the indictment, were drawn. ‘The petition was not signed 
or sworn to by the petitioner, but by Mr. Sherman, who makes 
oath that it “is true to his knowledge, information and belief.” 

No proof of any of the allegations of the petition was presented 
or offered to the Cireuit Court when the application for the writ 


was made. 


RP OLN I'S. 
I. 


THE ALLOWANCE OF THE WRIT OF HABEAS CORPUS WAS NOT A MATTER 
OF RIGHT; BUT RESTED TO A GREAT EXTENT IN THE DISCRETION OF 
THE COURT. 

In Ex parte Milligan (4 Wall., 2), the court held: Where the 
cause of imprisonment is fully shown by the petition, the court may, 
without issuing the writ, consider and determine whether, upon the 
facts presented in the petition, the prisoner, if brought berore the 


court, would be discharged. 


D> Ped 


ae 
hoe: es ae 


‘ 
3 
& 

; = 
a 
ie 

; = 
. ie 
al 
’ 

3 
- 

. 
- 
a! 
iT 
Ae 
* 
ca 
* 
> 
t 
; 
‘i 


(} 


In re Hoover (30 Fed. Rep., 51), the District Court, Southern 
District of Georgia, Speer, J., held: “A clear, irreconcilable antago 
nism between the Federal law and and the State law must be shown 
to allow the writ.” 

In Ex parte Royall (108 U. 8., 252, 253), the court said: “If it 
is apparent upon the petition that the writ, if issued, ought not, on 
priciples of law and justice, to result in the immediate discharge of 
the accused from custody, the court is not bound toawardit; * * * 
and the court is not deprived of discretion as to the time and mode 
in which it will exert the powers conferred upon it.” 

Ex parte Terry (128 U.S., 259, 301, 302), is to the same effect. 

The latter case was decided subsequent to the passage of the act 
of March 3, 1885 (chap. 853, 23 Statutes at Large, 437, amending 
section 764, R. 8. U.S). 


IT. 


THE PEKTIIION PRESENTED TO THE CircuIT COURT WAS INSUFFICIENT TO 
AUTHORIZE THE GRANTING OF A WRIT OF HABEAS CORPUS. 

It was not signed by the petitioner or verified by him. 

There was no proof before the Circuit Court of the necessary 
facts to confer upon it jurisdiction to grant the writ. Section 754 
of the Revised Statutes provides that application for the writ shall 
be made by complaint in writing “signed by the person for whose 
’ ete., and that “ the 
facts set forth in the complaint shall be verified by the oath of the 


relief it is intended, setting forth the facts,’ 


person making the application.” 

The petition is signed “ Roger M. Sherman, Attorney for Peti- 
tioner.” It is sworn to by Mr. Sherman. 

No reason is alleged why it is not signed or sworn to by the 
petitioner. Mr. Sherman does not allege that he has persona! 
knowledge of the truth of the facts alleged in the petition. He 
merely says that the petition “is true to his knowledge, information 
and belief.’’ 

It is not stated what part is true to his knowledge, or what part 
is true to his information, or what the sources of such information 
are, or what part is true to his belief, or what are the grounds of 
such belief. 

Inasmuch as section 753 prohibits the granting of a writ in such 
cases where the prisoner is in jail, unless he “is in custody in viola- 
tion of the Constitution or of a law of the United States,” it is 
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submitted that the provisions of section 754 should be complied 
with and there should be clear and competent proof of the facts 
which are the grounds of the application. 

Especially should this rule be adhered to where the petitioner, as 
in this case, seeks by facts a/iunde the record to show that his 
imprisonment is unlawful. 

The provision with reference to applications for writs of habeas 
corpus is similar in this respect to the requirement of section 641, 
which provides that the petition for removal of a cause must state 
the facts and be verified by the defendant. 

In commenting upon this provision, the court, in Virginia v. 
Rives (100 U. S., at page 332), say: “So far as the aceused Is con- 
cerned, the law requires him to state and verify the facts, and from 
them the court will determine whether such denial or inability 
exists. His naked averment of such denial or inability can hardly 
be deemed sufficient; if it were so, few prosecutions would be 
retained ina State court for insuflicient allegations when the accused 
imagined he would gain by the removal. (Citing Texas v. Gaines, 
2 Woods, 344.) There must be such a presentation of facts as to 
lead the court to the conclusion that the averments of the accused 
are well founded.” 

In the present case the complaint of the petitioner is grounded 
entirely upon alleged errors in tle State court or unlawful acts 
of public officers. The legal presumption is that the court has 
rightly decided, and that the public officers have done their duty ; 
and this presumption is proof to that effect, of which the court 
below was bound to take judicial notice ; and until such presumption 
was Overcome, or at least rebutted by proof on the part of the 
petitioner, the court could not properly grant the writ. 

Unsupported averments in the complaint, not sworn to by the 
petitioner or by any person shown to have any knowledge upon the 
subject, are not sufficient for such a purpose. 


ITT. 

THE PETITIONER WAS NOT DEPRIVED BY THE ACTION OR DECISION OF 
THE OYER AND TERMINER OF ANY RIGHT IN VIOLATION OF THE 
QOoNSTITUTION OR OF ANY LAW OF THE UNITED STATEs. 

We will examine the grounds of complaint in the order in which 
they are set forth in the petition. 
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First. It is alleged that, by virtue of the provisions of section 
766 of the Revised Statutes, the order of the Oyer and Terminer 
made on December 1, 1890, directing the warden to execute the 
judgment of conviction and sentence of death previously rendered, 
was null and void. 

It appears that on September 12, 1890, the petitioner had applied 
to the Cireuit Court for a writ of habeas corpus, which was denied 
and an appeal taken to this court, which was argued; and on 
November 24, 1890, the decree of this court was entered, of which 
the following is.a copy : 

“ No. 1508. 


“SUPREME COURT OF THE UNITED STATES, 
“Ocroper Term, 1890. 


“Surpuya Juarro, Appellant, 
~ Be. 
“ Aveustrus A. Brusu, Agent and Warden of Sing Sing Prison in 


“the State of New York. 


“ Appeal from the Circuit Court of the United States for the 
Southern District of New York. 

“ This cause came on to be heard on the transcript of the record 
from the Cireuit Court of the United States for the Southern Dis- 
trict of New York, and was argued by counsel. 

“On consideration whereof, It is now here ordered, adjudged 
and decreed by this court, that the decree of the said Circuit Court 
in this cause, be, and the same is hereby aftirmed with costs. 

“ November 24, 1890.” 


It is submitted that this was a “tinal judgment” on the appeal 
within the meaning of the term as used in section 766, and that 
the statutory stay of proceedings therein then terminated, and that 
thereafter the Oyer and Terminer was at liberty to proceed in the 
case in accordance with the requirements of the Code of Criminal 
Procedure of the State of New York. 

The decree of this court finally decided and determined every 
question and matter at issue in such proceeding or upon such appeal, 


‘ 
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and nothing of substance remained to be decided or disposed of 
therein by any Federal Court. 

It was, when entered, the final judgment of this court; and 
it is immaterial whether the mandate was then or subsequently 
issued or never issued at all. 

The mandate is simply the process of the court by which the 
judgment of the court is enforced. It is no mere a part of the judg- 
ment than an execution issued upon a judgment in a State court. 

It is so regarded in all the Federal statutes where reference is 


made to the mandate of the court. 


Sections 701, 703, 704, 1040 R.S. 


The rules of the court so define it. 


Paragraph 5, rule 24. 
Paragraph 7, rule 10. 
Paragraph 6, rule 24. 


Rule 28. 


It is evident, from the expressions used in the statutes and the 
rules, that it is synonymous with process ; or, rather, that it is a kind 
of process, for the reference is usually to a ‘* mandate or other 
process,” 

In the present case the order was aflirmed, with costs. 

It is different where the judgment appealed from is reversed and 
a new trial granted, or where it is modified and the court below is 
directed to proceed and enter final judgment in accordance with the 
directions of the court. 

This court has repeatedly held that when its judgment has been 
pronounced and entered, it is final; and the mandate is simply the 
process for the enforcement of the judgment, and the court below 
has no judicial discretion in the matter unless the judgment pro- 
vides for a new trial or further hearing in that court. 


Durant v. Essex Co., 101 U.S., 555. 
Chaires v. United States, 3 How., 611. 
Sibbald v. United States, 12 Pet., 488. 

In Durant v. Essex County, the chief justice, at pages 556 and 
557, says: “Ona mandate from this court attirming a decree, the 
Cireuit Court can only record our order and proceed with the 
execution of its own decree as affirmed. 
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It has no power to rescind or modify what we have established. 
* * * The result of an appeal to us was an affirmance of what 
had been done below. After the appeal had been taken, the power 
of the court below over its own decree was gone. All it could do 
after that was to obey our mandate when it was sent down. We 
affirmed its decree and ordered execution.” 

The Legislature and the courts of New York have defined a 
“ final judgment” in accordance with the views here contended for. 
The Code of 1848, § 245. 

Code of Civil Procedure, § 1200. 

Clason v. Shotwell, 12 Johns., 30. 

Valentine v. Central National Bank, 4 Monthly 
Law Bulletin, 12, 13. 

Wilkins v. Earle, 46 N. Y., 358. 


The provision of section 766 was a statutory stay of proceedings 
in the State courts until final judgment upon the appeal in this 
court ; and the moment judgment upon the appeal in this court was 
entered, the stay terminated, and the State court could immediately 
proceed in the cause, although notice of the entry of the judgment 
of this court had not been given to the appellant or to the court 
below. 

Petrie v. Fitzgerald, 2 Abb. Pr. (N.5.), 354. 


It has also been held that where proceedings upon a judgment 
have been stayed until final judgment upon an appeal, and the 
decision of the appeal has been orally announced and entered upon 
the minutes, but no formal judgment entered, the issuing of an 
execution before the entry of formal judgment upon the appeal is 
not a nullity, but simply an irregularity. 


Bowman v. Tallman, 19 Abb., 84. | 
Ackroyd v. Ackroyd, 3 Daly, 38. 
Mallory v. East River Ins. Co., 7 Hill, 192. 


This court, in Commissioners, etc., v. Lucas, Treasurer (93 U.S... 
198), defined the term “ final judgment.” 

At pages 113 and 114, it is said: “If, by any direction, the entire 
cause is, in fact, determined, the decision, when reduced to form 
and entered in the records of the court, constitutes a final judgment.” 

Section 194 of the New York Code of Civil Procedure provides 
that the judgment or order of the Court of Appeals must be 
remitted to the court below to be enforced according to law. 


ee eee 
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That court held in Wilkins v. Earl (supra) that a judgment 
entered upon and in conformity with a remittitur from the court 
was not an actual determination of the court below. That the 
remittitur was controlling upon the court below, and left nothing 
to be determined by it; and that its duty and power were simply 
to enforce the judgment of the Court of Appeals. 


Second. The petitioner alleges that one of the counsel assigned 
to defend him was not, in fact, an attorney and counselor-at-law 
of the courts of the State of New York. 

There is no pretense that the other attorney assigned to defend 
him was not an attorney and counselor-at-law. 

The provision of article 6 of the amendments to the Federal 
Constitution has no application. It is confined in its operation to 
trials in the Federal courts. 

There is no provision in the New York State Constitution upon 
the subject. 

It is entirely a matter of legislative grace. 

Section 308 of the Code of Criminal Procedure provides: “ If 
the defendant appear for arraignment without counsel, he must 
be asked if he desire the aid of counsel, and if he does, the court 
inust assign counsel.” 

The court discharged its full duty in this respect. 

It assigned two counsel ; and its selection cannot be criticised or 
reviewed in any way. 

As attorneys are officers of the court, the legal presumption is 
that the persons assigned were attorneys, and were known to the 
court to be competent to act in that capacity, and its action cannot 
be impeached or attacked collaterally. 

Third. The petitioner alleges that he is a subject of the 
Emperor of Japan, and that all naturalized citizens of his race and 
color were excluded,.on account of their race and color, from the 
list from which the panel of grand jurors that found the indictment 
against him, and the panel of petit jurors who tried the indictment, 
were made up. 

It needs no argument to demunstrate the insincerity and frivolous- 
ness of this objection. 

It appears, from the census of 1880, volume 1, page 402, that 
there were only sixteen Japanese, all told, in the city of New York, 
out of a population of one million, two hundred thousand. 
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Whether any of the sixteen are naturalized, how many are men, 
of full age, possessed of the qualifications of jurors, does not appear ; 
but it is gravely attempted to arrest the administration of justice in 
the State of New York because one of the number did not happen 


to be upon the list of jurors from which the panels of grand and 
petit jurors were drawn in this case. 


1] Sa - . . . “se . . 
The law of New York, in prescribing the qualifications of jurors, 
makes no discrimination on account of race or color. : 
Sections 1079 and 1090, Code of Civil Procedure. 

Sections 1638 and 1641, chap. 410, Laws of 1882. 


The case is not brought within the scope of the first section of 
the fourteenth amendment, which has for its object the prohibition 
of any action by the State which will be equivalent to a denial to 
any person within its jurisdiction of the equal protection of its laws. 

It is not claimed that the State of New York has done or author- 


ized anything to be done which denies to a naturalized Japanese 
citizen of the State the right or privilege of serving as a juror in 
her courts of record. 


IV. 

A wRIT OF HABEAS CORPUS CANNOT ISSUE UPON ANY OF THE 

GROUNDS OF COMPLAINT SET FORTH IN THE PETITION. 

They are all of such a character that they might have been pre- 
sented for the consideration of the Oyer and Terminer, either upon 
the trial of the case or when the petitioner was brought up for the 
purpose of having the time of execution fixed ; and if the decision 
of the court had been adverse to the petitioner, and it involved the 
question of a violation of the Federal laws or Constitution, the case 
could have been brought into this court for review by writ of error. 

The State court had jurisdiction of the petitioner and of the 
offense for which he was tried; and if, in the exercise of that 
jurisdiction, it committed an error to the prejudice of the peti- 
tioner, and in violation of any provision of the Constitution or laws 
of the United States, that error must be corrected, if at all, by the 
ordinary methods of review by this court of the proceedings of the 
trial court. The writ of habeas corpus cannot, insuch cases, be 
made to answer the purposes of a writ of error. 

Ex parte Parks, 93 U.5., 18. 
Ex parte Yarborough, 110 U.5., 651. 
Ex parte Bigelow, 113 U. 5., 328. 
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In re Coy, 127 U.S., 759. 
In re Lane, 135 U.S... 443. 


In re Lancaster, 137 U. S.. 393. 


and Terminer. Ol December 1. LS90, made the 


Stevens v. Fuller, 136 U.S., 468. 
In re Grimley, 137 U.S8S.. 147. 
When the Over 
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order fixing the period of time within which the sentence of death 
should be exeented, it had jurisdiction expressly given it by statute 
to inquire into the cireumstances, and determine whether any legal 
reason existed against the execution of the sentence, 

The provisions of the New York Code of Criminal Procedure 
upon the subject, as amended by chapter 489 of the Laws of 1888, 
are as follows: 

“ Section 503. Whenever, for any reason other than Insanity or 
pregnancy, a defendant sentenced to the punishment of death has 
not been executed pursuant to the SCrLence, at the time specified 
thereby, and the sentence or judgment inflicting the punishment 
stands in full force, the Court of Appeals, or a judge thereof. or the 
Supreme Court or a justice thereof, upon application by the 
Attorney-General or of the district attorney of the county where 
the conviction was had, must make an order, directed to the agent 
and warden or other officer in whose custody said defendant may 
be, commanding him to bring the conviet before the Court of 
A ppeals or a General Term of the Supreme Court in the depart- 
ment, or a term of the eourt of Over and Terminer in the county 
where the conviction was had. | 

ss See. DO¢. Upon the def ndant hy Ing hrought before that court, 
it Mei ust inquire into the erreumstance s. and if 0 legal PCUABON exists 
against the execution of the sentence, at must 188Ue ats warrant to 
the agent and warden of the State prison m ‘ntioned in the original 
warrant and sentence, under the hands of the judge or judges, or a 
majority of them. of whom the judge presiding mist be one, 
commanding the said agent and warden to do execution of the 
sentence during the week appointed therein. The warrant must be 
obeyed by the agent and warden accordingly. The time of the 
execution within said week shall be left to the discretion of the agent 
and warden to whom the warrant is directed; but no previous 
announcement of the day or hour of the exeeution shall be made, 
except to the persons who shall be invited or permitted to be present 


at said execution as hereinafter provided,” 
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lt will thus be seen that the law conferred upon the trial court, 
by express enactment, the jurisdiction to determine the precise ques- 
tion which the counsel for the petitioner alleges, in his petition, he 
submitted to it, viz.: That the time for the execution of sentence 
upon his client could not be. fixed, because the proceedings in the 
State courts were stayed by virtue of the provisions of section 766 
of the Revised Statutes. He also avers in his petition that he sub- 
mitted proof to sustain his objection. 

The court was called upon to determine the question whether 
upon the facts presented the statutory stay of proceedings still 
existed. It decided the question adversely to the petitioner. 

Grant, for the sake of the argument, that it was erroneous and in 
violation of a Federal statute. It was, nevertheless, the decision of 
a court of competent jurisdiction upon a question properly before 
it, and was conclusive upon all parties until reversed or set aside in 
the course of the ordinary methods of direct review provided by law. 

This decision of the Oyer and Terminer was reviewable by writ 
of error. 

It is immaterial whether the petitioner could have appealed to 
the higher State courts or not. 

We think it clear that he might have done so. In such event, 
the assumption is that the appellate tribunal would have corrected 
the error complained of. 

Had it not done so a writ of error would have brought the 
whole record into this court for review. 

But the counsel for the petitioner alleges that there could 
have been no appeal in tlie State courts, and that the laws of New 
York afforded no means of relief. If this is trne, then a writ of 
error could have issued out of this court to review the decision of 
the Oyer and Terminer, if it was in violation of any Federal law. 

Section 709 provides that a writ of error may be issued to 
review the decision of a State court, if it is a court in which the 
decision to be reviewed is final, although not the highest court of 
the State. 

It has been repeatedly so held. 

Downham v. Alexandria, 9 Wall., 659. 
Gregory v. McVeigh, 23 Wall, 294. 
Windsor v. McVeigh, 93 U.5S., 274. 


In Ex parte Parks (supra), this court held that it was immaterial 
whether there was any other mode of review; that if the trial 
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court had jurisdiction and committed an error, a writ of Aabeas 
corpus could not issue, although there was no review by writ of 
error or appeal. 


V. 


THE APPEAL SHOULD BE DISMISSED .OR ‘THE ORDER AFFIRMED, 
BECAUSE THE OBJECT OF THE APPLICATION FOR A WRIT HAS 
BEEN GAINED; AND IF THE ORDER WAS REVERSED AND A WRIT 
DIRECTED TO ISSUE, THE Circurr CouRT WOULD BE COMPELLED 
TO REMAND THE PETITIONER TO THE CUSTODY OF THE WARDEN. 

Special reference is here made to the objection that the order 
of the Oyer and Terminer directing the sentence of death to 

be executed on some day in the week beginning January 12, 1891, 

was null and void under the provisions of section 766, Revised 

Statutes, as this is the only objection in regard to which the 

petitioner alleges that he made or offered any proof at the time 

the order was made. 
Section 491 of the New York Code of Criminal Procedure provides 


that, from the time of the delivery of a prisoner, under sentence of 
death, to the warden, until the infliction of the punishment of death 
upon him, he shall be kept in solitary confinement at the State prison. 
The sole object which the petitioner had in view in applying for 
the writ was to prevent the infliction of the death penalty upon 
him during a certain week in Januar 
Owing to the liberal provisions of the Federal statute, that object 
has been fully accomplished without the issuance of the writ; and 
the whole proceeding has spent 1 ts rorce, and ouglit not to be 
further continued. 
It has been repeatedly held in analogous cases that the court will 
dismiss the appeal. 
‘Trustees of Huntington v. Nicoll, 3 Johns., 56. 
People v. Supervisors of Greene, 12 Barb., 217. 
The People CX rel.. etc. V. Common Council, 
82 N. ¥., 575. 
Pugh v. McCormick, 14 Wall., 361. 
San Mateo Co. v. Southern Pacific Rh. R., 116 
U.S., 138. 


Ex parte Terry, 128 U.S., 289. 


Chancellor Kent very forcibly puts the proposition in Trustees of 


Huntington v. Nicoll, at page 596: 


eae nS POLS ES ES Ee Seer eee ae 


16 


“What use can there be in such an appeal’ To reverse an order 
which has long since expired is absurd. It would be doing an idle 
act, which does not comport with the gravity of a court of justice. 

“Tt is one of the maxims of the common law, and which is a 
dictate of common sense, that the law will not attempt to do an act 
which would be vain or to enforce an act which would be frivolous.” 

In the People, ete., v. Common Council, the New York Court of 
Appeals, at page 576 
which the controversy arose is already ended. Nobody can be 


, say: “ The official term, therefore, over 


appointed for the disputed period, since it has already gone. The 
new election has presumably occurred; and nothing remains but 
the abstract question, who was right? We do not decide mere 
abstract questions, from the determination of which no practical 
result can follow. In such cases we have heretofore dismissed the 
appeal and see no reason for changing the rule now.” 

In Pugh v. McCormick this court refused to grant a new trial 
although the former decision was erroneous, because by reason of 
a statute subsequently enacted the trial court would have been 


required to give the same judgment on the second trial that it 


erroneously gave on the first. 

In San Mateo Co. v. Railroad, this court dismissed a writ of error 
because it appeared that there was no longer an existing cause of 
action. 

In Ex parte Terry, this court refused to grant an original applica- 
tion for a writ upon the ground that it appeared that, if the pris- 
oner was brought into court and the cause of his commitment 
inquired into, he would be remanded to prison. 


VI. 

Whatever disposition the court may make of the appeal, it is 
respectfully urged that a direction be given that the mandate be 
immediately issued in order that the State may not be further 
unnecessarily delayed in executing the judgment of conviction. 

Dated March 31, 1891. 

CHARLES F. TABOR, Att’y-Gen’l, 
Attorney for Warden and for the People. 


I. H. Maynarp, Dep. Att’y-Gen’l, 
Of Counsel. 
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SUPREME COURT OF THE UNITED STATES, 
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i THE Matrer OF THE APPEAL 
OF 


SHIBUYA JUGIRO. 


SUPPLEMENTAL BRIEF OF ATTORNEY-GENERAL. 


STATEMENT. 

It appears from the supplemental petition of the Attorney- 
General, attached to the moving papers herein, that a mistake was 
made in the printing of the petition of the appellant herein marked 
Exhibit B, on page 8 of the printed motion papers. The petition 
actually used upon the application for the writ of habeas corpus is 
attached to the supplemental petition returned to and filed with 
this court. From this petition it appears that the petitioner set up 
as additional grounds for his release, other than those contained in 
the first petition printed, the following, in substance: 

First. That upon the arraignment of the appellant upon the 
indictment at the Oyer and Terminer, in the first instance, the said 
court assigned for the defense of the prisoner counsel who took 
part in all the proceedings “ upon said indictment, and directed and 
controlled the defense thereunder, one not admitted or qualified to 
practice us an attorney or counselor-at-law in the courts of said 
state,” and it is thereby alleged that the appellant was deprived 


of due process of law. 
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Second. That the indictment of the appellant was found by a 
grand jury, which was selected from a list and panel of jurors, from 
which were excluded all persons of the color and race of the appellant, 
“who is a native born subject of the Emperor of Japan, and dark 
brown in color,” which exclusion was on account of the race and 
color of the persons excluded, “although many persons of said race 
and color, naturalized citizens of the United States, and in all 
respects qualified to serve as such jurors, were, at the time of the 
selection of said list and panel, resident and being within said city 
and county, and who might otherwise have been drawn to serve 
upon said grand jury, and the same is true of the petit jury drawn 
to try the said indictment.” 

Necessarily these questions were not discussed in the main brief 
filed herein. It is understood that the first ground of objection 
stated has reference to the fact that one of the counsel assigned by 
the court, viz.: Mr. Jonn R. Heinzelman, was not, in fact, an attorney 
of the Supreme Court or entitled to practice as such counsel in the 
courts of the State of New York. It appears from the affidavit 
of Mr. Sparks, attached to the supplemental petition, that “the said 
appellant was actually and actively represented upon the trial in 
said Court of Oyer and Terminer by Messrs. Jacob Berlinger and 
John R. Heinzelman, as associate counsel, both of whom were 
assigned as counsel to represent said appellant by the said Court of 
Oyer and Terminer, and both of whom signed, on behalf of appel- 
lant, notice of appeal to the Court of Appeals of the State of New 
York from the said judgment of the Court of Oyer and Terminer, 
rendered against said appellant on the 16th day of December, 1889.” 

The Attorney-General has no knowledge, in fact, whether the said 
Heinzelman was or was not admitted or qualified to practice 
as an attorney and counselor-at-law in the courts of the State of 


New York. 


rOinN ‘i 8. 
I. 


Section 308 of the Code of Criminal Procedure provides: “ If 
the defendant appear for arraignment without counsel he must 
be asked if he desire the aid of counsel, and if he does the court 
must assign counsel.” Section 63 of the Code of Civil Procedure 
provides: “ A person shall not ask or receive directly or indirectly 
compensation for appearing as attorney in a coart in the city and 
county of New York, or in the county of Kings, or make it a 
business to practice as an attorney in a court in either of those 
counties, unless he has been regularly admitted to practice as an 
attorney or counselor in the courts of record of the State.” 
Section 64 of the same Code provides: “A person who violates 
the last section is guilty of a misdemeanor, and shall be punished by 
imprisonment in the county jai] not exceeding one month or by a 
fine of not less than one hundred dollars, or more than two hundred 
and fifty dollars, or by both such fine and imprisonment. A 
judge or justice of the peace within the city and county of New 
York or the county of Kings, who /nowingly permits to practice in 
his court a person who has not been regularly admitted to practice 
in the courts of record of the State, is guilty of a misdemeanor, and 
shall be punished as prescribed in this section. But this and the 
last section do not apply to a case where a person appears in a cause 
to which he is a party.” 

The only provision in the Constitution of the State of New York 
which bears upon the question is that contained in section 6 of 
article 1: “ And in any trial in any court whatever the party 
accused shall be allowed to appear and defend in person and with 
counsel as in civil actions.” 

The only provision of the Constitution of the United States 
which bears upon the question is contained in the sixth amendment, 
viz.: “In all criminal prosecutions the accused shall enjoy the 
right to a speedy and public trial * * * and to have the 
assistance of counsel for his defence.” 

At what time and under what circumstances the privilege of 
counsel was extended to persons charged with felony in England, 
see 4 Cooley’s Blackstone’s Commentaries, 355, and Cvoley’s Con- 
stitutional Limitations, 330. 
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IT. 


It is well settled that the first ten articles of amendment to the 
United States Constitution were not intended to limit the power of 
the State governments, and: only had operation upon the National 
government. (Spies v. IIl., 123 U. S. R., 166; Hertado v. Cal., 
110 U. S., 516; U.S. v. Cruikshank, 92 U. S., 542; Ellenbacker v. 
Plymonth County, 134 U. S., 34; In re Kemmler, 136 U. S., 436.) 

It is perfectly clear, therefore, that in any view of the case the 
appellant herein is not in custody in violation of the Constitution 
of the United States, or of any law or treaty thereof within the 
provisions of sections 753, 762 or 763 of the Laws of Congress, so 
far as any of the grounds stated are concerned. And, therefore, no 
Federal question is involved in that regard. 

And it is equally clear that the objections stated by the appellant, 
if entirely true, do not constitute any violation of any right or privi- 
lege of the appellant under the Constitution of the State of New 
York. While it allows him to appear by counsel, it does not com- 
pel the court to assigu himcounsel. And it was not until the enact- 
ment of section 308 of the Criminal Code (supra), that there existed 
any statutory law in this State requiring the assignment of counsel. 
(See People v. Supervisors of Albany County, 28 How. Pr., 22; 
affirmed in principle in People v. Board of Supervisors of Niagara 
County, 78 N. Y., 622.) 

But even if the right to assignment of counsel was a constitutional 
privilege, the appellant waived it by not raising the question upon 
the trial or in arrest of judgment. (Pierson v. The People, 
79 N. Y., 429; Connors v. The People, 50 N. Y. R., 240; and 
sec point two in main brief and cases there cited.) 

And, further, it is not apparent how the objection stated can have 
any force whatever. Whatever may be the fact as to Heinzeiman 
being an attorney entitled to practice, i: will not be claimed that 
Berlinger was not an attorney duly admitted and in every way 
qualified to take care of the rights of this appellant on the trial of 
this indictment and appeal. 
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ITT. 


The objection that all persons of the race or color of the appel- 
lant were excluded from the petit and grand juries has no force or 
application here. These objections should have been brought to the 
attention of the trial court, which undoubtedly would have corrected 
the wrong, if any had been committed, by quashing the indictment 
or the panel; and if the Court of Appeals had failed upon proper 
application to it to redress any wrong in that regard this 
court might by writ of error review that decision. (Bush v. 
Kentucky, 107 U. S., 119; Ex parte Yarborough, 110 U.8., 651; 
In re Coy, 127 U. S., 759; Stevens v. Fuller, 1386 U. S., 477; 
Ex parte Carll, 106 U. S., 521; Ex parte Hardin, 120 U.S., 
782; Ex (parte Terry, 128 U. S., 306.) The discrimination com- 
plained of did not result from the Constitution or laws of the State 
of New York, as expounded by its highest judicial tribunal. (See 
People v. King, 110 N. Y.,425; Neal v. Delaware, 103 U.S., 393.) 


IV. 


For all of the reasons stated, the appeal herein should be dis- 
missed or the order affirmed; or the case should be advanced 
and the same set down for argument at as early a day as to the 
court may seem meet and proper. 


CHARLES F. TABOR, Atfy-Gen’l, 
Attorney for the State of New York and for Augustus 
A. Brush, Warden of Sing Sing Prison. 
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HENRY J. ROGERS VS WILLIAM F. DURANT. 1 


1 Pleas in the circuit court of the United States for the 

northern district of Illinois, held at the United States court- 
rooms, in the city of Chicago, in the district aforesaid, before the 
Hon. Walter Q. Gresham, judge of the circuit court of the United 
States for the seventh judicial circuit, and the Hon. Henry W. 
Blodgett, judge of the district court of the United States for said 
northern district of Illinois, on Wednesday, the thirtieth day of 
June, in the adjourned May term of said court, in the year of our 
Lord one thousand eight hundred and eighty-six, and of our Inde- 
pendence the one hundred and tenth vear. 


WM. H. BRADLEY, Clerk. 


Henry J. RoGers 
vs. 
WituraM F. Durant, Impleaded with JAmMgs W. 7 
et al. 


Assumpsit. 


NorTHERN District oF ILLINOIs, 8s: 


Be it remembered that on the twenty-sixth day of January, 1884, 
came the plaintiff, by his attorney, and filed in the office of the clerk 
of the circuit court of the United States for the northern district of 

Illinois, at Chicago, in said district, liis preecipe for a writ of 
2 summons and a bond for costs in said entitled cause; which 

said precipe and bond are respectively in the words and 
figures following, to wit: 


Precipe. 


UNITED STATES OF AMERICA, 
Northern District of IMlinois, pss 


Circuit Court of the United States within and for the Northern Dis- 
trict of Illinois. 


Henry J. RoGers ) 
v8. 

James W. Davis, Morpecar B. SpraAaGug, 
William Ruth, Timothy P. Richards, | Action of Assumpsit. 
James H. Gesner, William F. Durant, and > Damages, thirty 
Henry C. Crane, Trustee of Wilhelmina thousand dollars. 
Davis Train, Surviving Partners of the 
Late Firm of James W. Davis & Associ- 
ates. : 


The clerk of said court will please issue a summons in said cause, 
directed to the marshal of said district to execute, returnable to next 


term ip course. 
HENRY ©. WHITNEY, 
Attorney for Plaintiff 
Chicago, December 20th, 1883. 
Endorsed: Filed Jan’y 26, 1884. W. H. Bradley, clerk. 
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2 HENRY J. ROGERS VS. WILLIAM F. DURANT. 
3 Bond for Costs. 
UnITED STATES OF AMERICA, ao. 


Northern District of Illinois. } 


ROGERS ) 


Us. -In Assumpsit. 
Davis et al. J 


l enter myself security lor costs in this cause and promise Lo pay 
all costs which may accrue to the opposite party in this action or to 
any of the officers of this court, and in default of payment by the 
plaintiff of any costs ordered or adjudged to be paid by him hereby 
agree and stipulate that execution may issue against my property 
for any costs taxed against him. 

Dated this 26th day of January, A. D. 1884 

H. C. WHITNEY. 

Endorsed : Filed Jan’y 26, A. D. 1884. W. H. Bradley, clerk. 


4 On the same day, to wit, on the twenty-sixth day of Jan- 


uary, L854, there issued out of said clerk’s office a writ of 


summons in said entitled cause; which said writ was returned by 
the marshal! not served. 


day Oj March. LSS4. Caine the 


Afterwards, to wit. on the 24tl 
in said clerk’s office his declara- 


ple uintiff, by his attorney, aud files 
tion in said entitled cause; which said declaration is in the words 
and figures follow Ing, to wit: 


5 In the Circuit Cou he United States for the Northern 
District of Illinois. May ‘Term, A. D. 1884 


UNITED STATES OF AMERICA. 
Northern Di: stiri ct O} Tlhinois. j 


Henry J. Rogers, who isa citizen of the St f Wisconsin, plain- 
tiff in this suit, complains of James W. Da ivis and Mor rdecai Bb. 
sprague, who are citizens of the State of Minnesota ; William Rut 


who is a citizen of Colorado; William FF. Durant, who is a citizen of 


Illinois; Henry C. Crane, trustee for Wilhelmina Davis Train, who 
is a citizen of New York, and Timothy P. Richards, who is a citizen 
of some other State than Wi isconsin, but which State is unknown 
to plaintiff, said defendants being surviving partners of the late firm 
of James W. Davis and Associates, defendants in this sult, sut- 
moned, etc., ofa plea Ol trespass on the case on promises ; 

For that whereas the said defendants, as surviving partners of the 
late firm of James W. Davis and Associate s, heretofore, to wit, on the 
first, lst, day of January, in the year of our Lord one thousand eight 
bundred and eighty-four, at Cheyenne, to wit, at the district afore- 


said, became and were indebted to the said plaintiff in the sum of 


thirty thousand ($30,000) dollars, of lawful money of the United 
States of America, for divers goods, wares; and merchandise by the 
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said plaintiff before that time 
6 defendants and at the special 
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the same vear and day and at the a 
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then and there faithtully promised th 
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er ee .3 4 
And whereas, also, the said defen 


same day 


LLIAM F. DURANT. 8 


sold and delivered to the said 
instanee and request of the 
indebted to the said plaintiff, 
| f, afterwards, to wit, on 
lace aforesaid, undertook and 
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e said plaintiff well and truly 


hn i ee . 
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with the said plaintiff of and concerning divers others sums of 
money before that time due and owing from the said defendants to 
the said plaintiff and then and there being in arrear and unpaid, 
and upon such accounting the said defendants then and there were 
found to be ip arrear and indebted to the said plaintiff in the 
further sum of thirty thousand (50,000) dollars of like lawful money 
as aforesaid ; and, being so found in arrear and indebted to the said 
plaintiff, the said defendants, in consideration thereof, afterwards, to 
wit, on the same day and year and at the place aforesaid, undertook 
and then and there faithfully promised the said plaintiff well and 
truly to pay unto the said plaintiff the sum of money last men- 
tioned when the said defendants should be thereunto afterwards re- 
quested. 


Nevertheless, the said defendants (although oiten requested, ec. ) 
have not yet paid the said several sums of money above mentioned 
or any or either of them or any parfthereof tothe said plain- 

9 tiff, but to pay the same orany part thereof to the said plain- 
tiff the said defendants have hitherto altogether refused and 

still do refuse, to the damage of the said plaintiff of thirty thousand 


cam 


(30,000) dollars; and therefore the said plaintifl bring- sult, ete. 
HENRY C. WHITNEY, 


Plaintiff 8 Attorney. 


Copy of [nstrui rent and Account Sued Or. 


James W. Davis, Mordecai B. Sprague, Timothy P. Richards, Wil- 
liam Ruth, William F. Durant, and Henry C. Crane, trustee of 
Wilhelmina Davis Train, surviving partners of James W. Davis 
and associates, to Henry J. Rogers. 


To goods, wares, & merchandise sold & delivered_....---- $30,000 
ee REY SORE GRG BOVENCE ......nnccnncecuce sencerace. FOGG 
To money paid, laid out, and eX pt cle Rikdine ee ne ee NTU re a o0. O00 
To money due for interest & forbearance... .-..-.-..... 30,000 
To labor, services, REESE ay Lea RE ES Se ae OU OOO 
7. meses Gee 00 account stated .... nce cccececcceces. 2000 
To money had & received to & for the use of the plaintiff... 30,000 


To amount due on 20 several pieces of commercial paper 
made or accepted by you and belonging to me and lost 


or mislaid...... .-....---.-------..-.--.----.------ 30,000 
10 The within and foregoing declaration is based upon twenty 
| 


several pieces of commercial paper, all of which were sold, 
assigned, and transferred to the plaintiff, for value, in the regular 
course of business, and while in his ownership and possession were 
lost and he has no literal copy thereof, but the following are sub- 
stantial copies: 


we 
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_HEYENNE, April 12, 1869. 


\t sight pay Charles McDonald or order nine hundred & forty- 


five dollars, value received, and charge to account of— 
CHARLES A. HENRY. 


To James W. Davis & Associates, Cheyenne, Dakota. 
| Written across the face in red ink:] Accepted. James W. Davis 
& Associates, per C. Christopher, cas! 


*?) ‘) 
CHEYENNE, Apri lo, 1569. 
. i» 7 . } , - 
I Row rs YN Co r order two hundred 


] + 
der oO 
| * 
’ 


At sight pay to the o1 
dollars, value received, and charge to account of—- 
JOHN W. McINTYRE., 


_ Dakota. 


epted. J. W. Davis & 


7 

5 , , 
iit SS 
1a 


To James W. Davis & Associates, ‘ 
W ritte ll) ACTOSS the face Ih) red lnk :| 
Ass tes, per ©, ( ‘hristopher, cashier. 


CHEYENNE, May 18, 1869. 


‘1 
nevenne: 
I Ltitil iv elghty-eight D0 


ee 


Rogers & Co., 
Pay to the order of I’. Haggerty thre 
dollars. 
J. W. DAVIS & ASSOCIATES, 

Per C. CHRISTOPHER, Cashier. 


1] 


CHEYENNE, Jay 17, 1869. 


lallar 
Gaouars, 


Rogers & Co., Cheyenn 
ASSOCIATES. 


h ninety-nin 
J. W. DAVIS & 


Pay to the order of ¢ 
Per CHRISTOPHER, Cashier. 


HHEYENNE, May 24. L869. 


late pav to the order of John H. Young W Co. 
twenty-two thousand seven hundred and thirty-eight ;‘.°, dollars 


et i aaa 
and charge to the account 


, onus 
()}j 


JAMES W. DAVIS & 
Per C. CHRISTOPHER, ¢ 


ASSOCIATES, 


; 
Siit€] 
° 


To Rogers & Co., Cheyenne, Dak. 
Endorsed as follows: Cr. by payment on the within $12,738.79. 
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6. 
CHEYENNE, May 28th, 1869. 
Sixty days after date pay to the order of H. Robinson one hun- 
dred & fifty-seven ;3y dollars, value received, & charge to account 
of— 
JAMES W. DAVIS & ASSOCIATES, 
Per C. CHRISTOPHER, Cashier. 


To Rogers & Co., Cheyenne, Dak. 


— 


é. 
CHEYENNE, May 28, 1869. 
Sixty days after date pay to the order of Wyatt & Jones one thou- 
sand & thirty-eight ,62,; dollars, value received, & charge account 
of— 
JAMES W. DAVIS & ASSOCIATES, 
P’r C. CHRISTOPHER, Cashier. 
To Rogers & Co., Cheyenne, Dak. 
12 8. 
CHEYENNE, May 31, 1869. 
Pay to the order of A. H. Hayett seventy-one ,;%°; dollars, value 
received, and charge to ac. of— 
JAMES W. DAVIS & ASSOCIATES, 
71.69. P’r C. CHRISTOPHER, Cashier. 


To Rogers & Co., Cheyenne. 


CHEYENNE, June 2d, 1869. 
Sixty days after date pay to the order of H. J. Rogers & Co. two 
hundred and thirty-two 5% dollars, value received, and charge to 
account of— 
HANES & RUTH. 
To James W. Davis & Associates, Cheyenne, Dakota. 


[Written across the face in red ink:] Accepted. J. W. Davis & 
Associates, p’r C. Christopher, cashier. 


10. 


CHEYENNE, June 2nd, 1869. 
Sixty days after date pay to the order of James McQuillan three 
hundred & fourteen 3, dollars for value received. 
JAMES W. DAVIS & ASSOCIATES, 
P’r C. CHRISTOPHER, Cashier. 


To Rogers & Co., Cheyenne, Dak. 
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11. 
CHEYENNE, June 2nd, 1869. 
Sixty days after date pay to the order of M. V. Lee one hundred 
& twenty-eight ,°, dollars, value received, & charge to account 
of— 
JAMES W. DAVIS & ASSOCIATES, 
P’r C. CHRISTOPHER, Cashier. 


To Rogers & Co., Cheyenne, Dak. 
13 12. 
CHEYENNE, June 2, 1869. 


Sixty days after date pay to the order of James Crawford three 
hundred dollars, value received, & charge to account of— 
JAMES W. DAVIS & ASSOCIATES, 
P’r C. CHRISTOPHER, Cashier. 


To Rogers & Co.., Cheyenne, Dak. 


13. 
CHEYENNE, June 2nd, 1869. 
Sixty days after date pay to the order of Thomas B. Biggers two 
hundred & ninety-five ;$, dollars, value received, & charge to ac- 
count of— 


JAMES W. DAVIS & ASSOCIATES, 
Per CHRISTOPHER, Cashier. 


To Rogers & Co., Cheyenne, Dakota. 


14. 
CHEYENNE, June 2d, 1869. 
Sixty days after date pay to the order of John M. Mansfield one 
hundred & eighty-nine ;%°; dollars, value received, & charge to ac- 
count of— 
JAMES W. DAVIS anp ASSOCIATES, 
P’r C. CHRISTOPHER, Cashier. 


To Rogers & Co., Cheyenne, Dak. 
15. 


CHEYENNE, June 3rd, 1869. 


Sixty days after date pay to the order of Samuel Hance one hun- 
dred dollars, value received, & charge to account of— 
JAMES W. DAVIS & ASSOCIATES, 
Per C. CHRISTOPHER, Cashier. 


To Rogers & Co., Cheyenne, Dak. 
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14 16. 
CHEYENNE, June 4, 1869. 

At sight pay to the order of J. M. Mansfield six hundred and 
thirty-eight ,*), dollars, value received, ayd charge to account of— 

J. W. DAVIS & ASSOCIATES, 
P’r C. CHRISTOPHER, Cashier. 
To Rogers & Co., Cheyenne, Dak. 
17. 

Sixty days after date pay tothe order of H. J. Rogers & Co. three 
thousand & eighty-four ,,%,; dollars, value received, and charge to 
account of— 

JAMES W. DAVIS & ASSOCIATES, 
P’r C. CHRISTOPHER, Cashier. 
To Rogers & Co., Cheyenne, Dak. 


Endorsed: August 21, 1869. Paid hereon $2,500.00. 


a 
CH 


OmaHA, Nov. Ist, 1869. 
Thirty days after date pay to the order of myself two thousand 
one hundred and eighty-eight ,;4, dollars, value received, & charge 
to account of— 
R. S. VAN TOSSELL. 
To James W. Davis & Associates, Cheyenne, Wyoming. 


15 (19.) 
CHEYENNE, December 5, 1869. 
At sight pay to the order of Rogers & Co. two hundred and fifty 
dollars, value received, and charge to account of— 
W. W. CORLETT. 
To J. W. Davis & Associates, Cheyenne, Wyoming. 
| Written across the face:] Accepted. J. W. Davis & Assoc’s, per 
C. Christopher, cashier. 
(20.) 
CHEYENNE, February 21st, 1870. 


At sight pay to the order of Rogers & Co. three hundred dollars, 


value received, and charge to account of— 
SAMUEL K. DAY. 


To J. W. Davis & Associates, Cheyenne, Wyoming. 

| Written across the face:] Accepted. J. W. Davis & Assoc’s, per 
C. Christopher. 

Endorsed: Filed this 24th day of March, 1884. Wm. H. Bradley, 
clerk. 
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16 On the same day, to wit, on the twenty-fourth day of March, 

1SS4, there issued out of said clerk’s office an alias writ of 
summons in said entitled cause; which said writ was returned by 
the marshal not served. 


Afterwards, to wit, on the seventh day of July, 1884, there issued 
out of said clerk’s office a pluries writ of summons in said entitled 
cause ; which said writ was returned by the marshal not served. 


Afterwards, to wit, on the twenty-seventh day of October, 1884, 
there issued out of said clerk’s office a plurves writ of summons in 
said entitled cause; which said writ, together with the return of the 
marshal endorsed thereon, is in the words and figures following, to 
Wil: 


— »? ao 4 ’ | 
17 Pluries Summons. 


Circuit Court of the United States of America, Northern District of 
Illinois, ss: 


The United States of America to the marshal of the northern dis- 
trict of Illinois, Greeting: 

We command you again to summon William F. Durant, im- 
pleaded with James W. Davis ef al., if found in your district, to be 
and appear before our judges of our circuit court of the United States 
for the northern district of Illinois on the first day of the next term 
thereof, to be holden at Chicago, in the district aforesaid, on the 
third Monday of December next, to answer unto Henry J. Rogers of 
a plea of trespass on the case upon promises, to his damage, as it is 
alleged, of thirtyjthousand dollars; and bave you then and there 

this writ. 
| SEAL. |} Witness the Hon. Morrison R. Waite, Chief Justice of 
the Supreme Court of the United States of America, at Chi- 
Cugo aforesaid, this 27th day of ( ictober, in the year of our Lord one 
thousand eight hundred and eighty-four and of our Independence 
the 109th year. 


18 WM. H. BRADLEY, Clerk. 
Marshal's Return. 


I have served the within summons by reading the same to and 
in the presence and hearing of the within-named William F. Durant 
this 27th day of October, 1884. 

A. M. JONES, 
U. S. Marshal. 
R. D. SHERMAN. 


Endorsed: Filed Oct. 30, A. D. 1884. Wm. H. Bradley, clerk. 


2—318 
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19 Afterwards, to wit, on the twentieth day of April, 1885, 
eame William F. Durant, by his attorneys, and filed in said 
clerk’s office his pleas in said entitled cause; which said pleas are 
in the words and figures following, to wit: 


Pleas. 


Unitep Srates oF AMERIvA, | 
Northern District of Ills. j 


In the Circuit Court Thereof. December Term, A. D. 1884. 


Henry J. RoGers 
US. >» Assumpsit. 
JAMES W. Davis, Wittiam F. Durant, e¢ al. 


William F. Durant, impleaded, &e. 


Now comes the said defendant, by Campbell and Lawrence, his 
attorneys, and defends the.wrong and injury, when, €&c., and says 
actio non, and because he says that he did not make the said several 
promises and undertaking- in plaintiff’s declaration and the several 
counts thereof mentioned, nor any nor either of them, in manner 
and form as said plaintiff hath above thereof declared against him; 
and of this the defendant puts himself upon the country. 

W. F. DURANT. 


20 STATE OF ILLINOIS, | 
County of Cook. © | 
William F. Durant, being first duly sworn, states on oath that he 
is a defendant in the foregoing cause, and that the foregoing plea 


which is signed by him is true in substance and in fact. 
W. F. DURANT. 


Subscribed and sworn to before me this 22nd day of December, 
A. D. 1884. 
[SEAL. | THOS. B. MARSTON, 
Notary Public. 


UnitTep States oF AMERICA, as 
Northern District of Illinois, 


2. In the Circuit Court Thereof. December Term, A. D. 1884. 


Henry J. Rocers 
v8. Assum psit. 
James W. Davis, WittraAm F. Durant, et al. 


And for a further plea in this behalf defendant says actio non, &e., 
because he says that he is not nor ever was a partner of or jointly 
liable with that said James W. Davis, Mordecai B. Sprague, James 

H. Gessner, Pierson S. Mattox, William Ruth, Henry C. 
21 Crane, as trustee for Wilhelmina Davis Train, and Timothy 
P. Richards in respect of the several supposed causes of action _ 
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in said declaration or either or any of the counts thereof mentioned, 
in manner and form as the plaintiff hath above in that behalf 
alleged. 

And of this he, the said William F. Durant, puts himself upon 


the country. 
W. F. DURANT. 


STATE -OF ILLINOIS, | 
< = a> a 
County of Cook, | 


William F. Durant, being first duly sworn, states on oath that the 
above plea signed by him is true in substance and in fact. 


W. F. DURANT. 


Subscribed and sworn to before me this 15 day of December, A. 
D. 1884. 
[ SEAL. ] ROSWELL B. BACON, 
Notary Public. 


3. And fora further plea in this behalf to the said plaintiff’s 
declaration and each of the counts thereof that said defendant. 
William F. Durant, says actio non, &c., because he says that the said 
several supposed causes of action in said plaintiff’s declaration men- 
tioned did not nor did any or either of them ‘accrue to the plaintiff 

at any time within five years before the commencement of 
22 thissuit,in manner and form as the said plaintiff hath above 

complained against him, the said defendant; and this he is 
ready to verify. 

Wherefore he prays judgment, &c. 

4. And for a further plea in this behalf to said plaintiff’s declara- 
tion and each of the counts thereof the said defendant, William F. 
Duraut, says actio non, &ec., because he says that the said several 
supposed causes of action and each and all of them in said plain- 
tiff’s declaration and each of the several counts thereof mentioned 
are founded upon bills of exchange, and that no cause of action has 
accrued upon any or either of said bills of exchange to the said 
plaintiff or the holder thereof within five years next before the 
bringing of this suit, as the plaintiff hath above complained against 
him, the said defendant, but that each and all of said supposed 
causes of action accrued, if at all, after the tenth day of February, 
A. D. 1849, and prior to the fourth day of April, A. D. 1872; and 
this he is ready to verify. 

Wherefore he prays judgment, &c. 

5. And for a further plea in this behalf to said plaintiff’s declara- 
tion and to each of the counts thereof defendant says actio non, &c., 

because he says that each and all of the supposed causes of 
23 action in said plaintiff’s declaration and each of the counts 

thereof mentioned are founded upon contracts of indebted- 
ness executed, rendered, entered into, or accrued beyond the 
limits of the State of Illinois, and that the several supposed causes 
of action in said declaration and each or either of the counts thereof 
mentioned did not nor did either of them accrue to said plaintiff at 
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any time within five years next before the commencement of this 
suit, in manner and form asthe said plaintiff hath above complained 
against him, the said defendant, but that each of said several 
supposed causes of action accrued, if at all, after the tenth day of 
February, A. D. 1849, and prior to the fourth day of April, A. D. 1872, 
and this he is ready to verify. Wherefore he prays judgment, &e. 

6. And fora further plea in this behalf this defendant savs actlio non; 
&c., because he says after the making of the several promises in said 
declaration mentioned and before the cominencement of this suit 
that said firm of Jas. W. Davis & Associates, to wit, on the days 
when said demands respectively became due, paid to said plaintiff 
ani the plaintiff accepted from said firm of Jas. W. Davis and Asso- 
ciates divers moneys, amounting to a large sum, to wit, the amount 

of all the sums of money in said declaration mentioned, in fall 
24 satisfaction and discharge of all the suns of money last afore- 

said; and this the said defendant is ready to verify. Where- 
fore he prays judgment, Kc. 

7. And for a further plea in this behalf this defendant says actio 
non, &c., because he says that heretofore on, to wit, the third of 
April, 1869, drafts for a large sum of money, to wit, the sum of 
$125,000.00, was deposited with said plaintiff to be collected for the 
account of said firm of Jas. W. Davis & Associates, and that it was 
then and there agreed that said plaintiff should pay drafts and 
acceptances of said Jas. W. Davis & Associates then outstanding or 
which should be thereafter made to an amount equal to the sum of 
the drafts deposited with plaintiff for collection for account of said 
Jas. W. Davis & Associates; and defendant avers that each and all 
of the said supposed promises and undertakings in plaintiff's declara- 
tion mentioned are founded upon drafts or acceptances of said Jas. 
W. Davis & Associates, which it was agreed between them and said 
plaintiff should be paid by said Rogers as aforesaid ; and defendant 
further avers that said drafts so deposited with said plaintiff to be 
collected by him as aforesaid were respectively paid to said plaintiff 

at maturity. Wherefore defendant avers that each and all of 
25 said sums of money alleged in said declaration to be due said 

plaintiff from said Jas. W. Davis & Associates have been fully 
paid to said plaintiff. 

And this the defendant is ready to verify. Wherefore he prays 
judgment, &c. 

8. And for a further plea in this behalf the said defendant, Wil- 
liam F. Durant, says that the said plaintiff ought not to have or 
maintain his aforesaid action against him, because he says that prior 
to the 24th day of September, A. D. 1870, and on, to wit, the 3rd 
day of December, A. D. 1867, the said defendants in this suit en- 
tered into. a certain contract by which they agreed to furnish one 
million ties and two hundred thousand feet of lumber to the trus- 
tees for the building of the Union Pacific railroad, which contract 
is called the million-tie contract in the decision of the supreme 
court of the city, county, and State of New York herein set forth ; 
that the business of performing said contract was fully carried out 
by said defendants under the name and style of Davis, Sprague and 


| 
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Co.; that said contract was fully performed by the said defendants 
long before September 26th, A. D. 1870, to wit, on the 20th day of 
November, A. D. 1868; that afterwards a certain copartnership or 

association, of which the said defendants, Davis and Gessner, 
26 were partners or associates, was formed under the name and 

style of Jas. W. Davis and Associates, for the business of 
furnishing ties and lumber to the trustees for the building of the 
Union Pacific railroad outside of the ties and lumber to be deliv- 
ered by the said Davis, Sprague and Co. and to be delivered ina 
wholly different place, and that the business of the said Jas. W. 
Davis aud Associates was wholly and entirely distinct from that of 
the said Davis, Sprague and Co., and that this defendant was nota 
partner nor in any way connected with or interested in the business 
of said Jas. W. Davis and Associates. 

That afterwards, on September 26th, A. D. 1870, this defendant 
and defendants M. B. Sprague and P. 8S. Mattox commenced a suit 
in the supreme court of the city, county, and State of. New York, 
which was and isa court of general jurisdiction, against Timothy 
P. Richards, James W. Davis, James H. Gessner, William Ruth, 
Henry C. Crane, as trustee of Wilhemina Davis Train, composing 
with said Durant. Sprague, and Mattox the firm of Davis, Sprague 
and Co.; James W. Davis and James H. Gessner, as copartners, com- 
posing the firm of Jas. W. Davis and Associates; Oliver Ames and 

others, trustees,and Elizabeth Davis, wife of James W. Davis, 
27 for the purpose of procuring an adjustment and settlement of 

the accounts between the firm of Davis, Sprague and Co. and 
the firm of Jas. W. Davis and Associates; that said suit was a pro- 
ceeding in equity, and that in said suit, among other things, com- 
plainants alleged that Davis was wrongfully converting the funds 
belonging to Davis, Sprague and Co. to the use of the firm of Jas, W. 
Davis and Associates; that Davis was charged to be insolvent. A 
dissolution of the firm of Davis, Sprague and Co. was asked for and a 
statement of the affairs of the said firm and the money due from the 
trustees of the Union Pacific railroad to Jas. W. Davis and Asso- 
ciates might be paid to Davis, Sprague and Co. in liquidation of 
the claims of Davis, Sprague and Co. against said Davis, Gessner 
and associates and for an adjudication of all questions of liability of 
this defendant and of the other members of the firm of Davis, Sprague 
and Co. in reference to the firm of Jas. W. Davis and Associates or 
its creditors. 

That afterwards, to wit, on the 22nd day of October, A. D. 1870, 
said cause was, under the law and practice of the said supreme court, 

referred to A. A. Redfield, as sole referee, to hear and deter- 
28 mine the same, and also to take and state an account of all 

claims justly chargeable upon the fund in question in said 
cause, as well in favor of any and all of the parties thereto, as also in 
favor of creditors of the respective copartnerships named in the 
pleadings in said cause. 

And afterwards, to wit, on the 28th day of December, 1870, one 
Francis M. Bixby was appointed receiver of the firm of Davis, 
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Sprague and Co. and of Jas. W. Davisand Associates, with the usual 
powers. 
| That the trustees of the Union Pacific railroad paid a large sum 
| of money to the said receiver in settlement of the claims against 
| them of the firm of Davis, Sprague and Co. and of ciaims against them 
| of Jas. W. Davis and Associates, and it became and was necessary in 
| said suit for the purpose of determining the proper distribution of 
| | the funds SO paid to the receiver to determine What persons were 
| liable to the creditors of Davis, Sprague and Co. and what persons 
were liable to the creditors of the firm of Jas. W. Davis and Asso- 
ciates, so that the assets might be marshalied: and afterwards, to a 
wit, on the 11th day of November, 1870, an order was entered in 
said cause of the said stupretnae court that al] DePsOns, partners and 
copartners, having claims against the firms of Davis, Sprague & Co. 
and Jas. W. Davis and Associates, oreitheror both of said firms, present 
the same, together with their proofs in support of the validity 
Zu thereof, to A. A. Redfield, lsq., the referee theretofore ap- 
pointed in said cause, at his office, No. 20 Nassau street, in 
the city of New York, within thirty days from and after the service 
upon them of a copy of said order, and that any claim against either 
of said firms not so presented should be excluded from participation 
in the tund in question and from all fands that might come into 
the hands of the receiver in said suit; and that the said referee take 
proof in support of and adverse to the validity of any and all claims 
so submitted to him and determine upon the validity thereof and wis 
the amount justly due for principal and interest thereon, and from 
time to time report, as shall seem conventent to lim, said claims, 
together with his findings of law and fact thereon; and said order 
further provided for the manner of serving the same upon the cred- 
itors of sald firms of Davis. Sprague and Clo or J is. W. Davis tit) 
Associates, as by said order how remaining in the othee of the clerk 
of sald supreme court, a COpy of which this defen lant DI Ines lhe re 
| into court, will more fully and at large appear. 
| That a large number of creditors of said Davis, Sprague and Co. 
| and of the said Jas. W. Davisand Associates. claimants against the 
| said funds, appeared before sald reieree in purrs lanece or s “id 
| 30) order and made their claims 10 sald cause in the nature of 
petitions before said referee; and this defendant avers that 
the plaintiff in this case appeared before said referee under said 
potice and filed his claim against the funds.in the hands of the said > 
receiver, and the claims presented’ by him were on the identical 
pieces of commercial paper and for the same causes of action upon 
which this suit is brought, and that 1t was in Issue and tried before 
suid referee on the hearing touching said claims of the plaintiff 
whether there were or were not two distinct firms—the one known 
f as Davis, Sprague and Co. and the other as Jas. W. Davis and Asso- 
clates, what persons com posed each firm, to- what extent said firms 
and their members were liable on the claims filed before said referee, 
and, amongst others, on the claims filed by the plaintiff in this case ; 
whether this defendant and his associates of the firm of Davis, 
| Sprague and Co. were members of the firm of Jas. W. Davis and a 
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Associates or were liable on the said debts claimed by the plaint tiff in 
this case, and whether this defendant was liable on any of the claims 
presented by the plaintiff herein ; that the plaintiff herein filed his 
claims under said order, appeared before said referee in per- 
o son and by attorney and introduced t stimony in) support of 
his claims upon the issues aforesaid, and that the plaintiff 
became in law and in fact a party and privy to said cause and pro- 
ceedings 
That afterwards, on the 9th and 16th of November, A. D. 1871, 
and March 14th, 1872, said A. A. Redfield, referee, filed certain re- 
ports Ih) said Cause in which he found that the sald firm of Davis, 
Opras ue and Co. were not liable on the claims filed by the plaintiff 
in this ease before him, and that this defendant was not liable there- 
And Lnat ailerwa rds, on, to wit. thie 2Srd dav of June, A. DD. LS73, 
was ord red, adjudged, and decreed by the said supreme court 
at the said reports be, and the same were 1p all respects, ratified 


. . x . , , , , , y , 
and confirmed: and it was further ordered adjudged, and decreed 


eld at the « mbers thereof, in the jouse, 11 th city se 
New Yi rk. QO] tha Ist dat ) Pune Sie 
Present: Hon. D. P. Ingrahan istics 
Wirztram F. Durant ef al.. Plaintiffs. ) 
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James W. Davis. JAmes H. Gessner, ¢ al... Defendants. } 
32 This cause having been referred to Amasa A. Redfield, Esq., 
oe (j ce iermine the same, and the sald reteree having 
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Now, on motion of Clark Bell, attorney for the plaintiffs, after 
hearing D. W. Gillett, of counsel for Davis | Gessner, and I, J, 
Kellogg, Esq., of counsel for the trustees, and Wm. E. Stiger, Esq., 
ol counsel ior Henry Z. Rog rs, ordered that il final decree be 
entered in this action as follows, viz: 
lt is ord red, idjudged, and decre d that the said reports be, and 
that the same are 1n all respects hereby, ratifed and confirmed; 
it 1s furthe r adjudg rec, ordered, and decreed that ol) or about 
the 19th or 20th days of November, 1867, and the third day of De- 
cember, 1867, - defendant James W. Davis, at the city of New 
York. made a contract In writing with the defendants Thomas C. 
Durant, Oliver res Sidney Dillon, John Duff, H. 8. McComb, 
Cornelius. Bushnell, and Benjamin E. Bates, trustees, &c., par- 
3 ties of the second part, for the delivery by the said James W. 
Davis and his associates unto the sald parties of the second 
part of a ‘arge quantity of railroad ties, lumber, and timber along 


LA 


: 
2 
| 
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the line of the Union Pacific railroad, then in process of construc- 
tion, at certain prices and upon certain terms and conditions; a 
copy of which contract is annexed to the complaint in this action. 

That subsequently and at various times between the 20th day of 
November, 1867, and the 20th day of November, 1868, the said 
Davis, for a valuable consideration to him paid, assigned propor- 
tionate interests in the profits and business of the said contract to 
and associated with himself in the performance of said contract cer- 
tain parties, to wit, Mordecai b. Sprague, William IF. Durant, Pier- : 
son 3S. Mattox, Timothy # Richards, William Ruth. James H. 


Gessner, and H. C. Crane, trustee for W. D. Train. T 

That said assignments are fully set forth in the report of ‘the ref- 
eree herein, bearing date November 9th, 1871. 

That the said parties owning said several interests prosecuted the 
work of making and delivering the ties, timber, and lumber so as 
aforesaid contracted to be delivered, and did, between the 20th day 

of November, 1567, and the first day of January, 1869, deliver 
o4 to the said defendants, Durant and others, trustees as afore- 

said, one million ties and — feet of lumber and timber, for 
which the said trustees became indebted to the said parties so asso- 
ciated in the periormance of the contract first above inentioned; on 
account of which indebtedness the said trustees have paid to the 
said associates large sums of money irom time to time as the work 
under said contracts progressed. 

That a profit was realized by said associates for the work done iio 
and materials furnished under said million-tie contract and in the . 
business connected therewith of the sum of two hundred and twenty- 
five thousand dollars ($225,000). 

That the said sums of money so received from said trustees on 
account of such indebtedness came into the possession of the defend- 
ants James W. Davis and James H. Gressner, two of said associates, 
and were by them expended and disbursed in and about the busi- 
ness of making and delivering to suid trustees certain other large 
quantities of railroad ties, timber, and jumber,exclusive of and un- 
connected with the work and material specified in the contract set 
out in Schedules A, b, and C, annexed to the complaint herein, and 

known as the million-tie contract. 
OO That for such work done and materials furnished the said 
trustees became and aro indebted unto the said James W. | 
<< 


Davis and James H. Gessner. 

That the sums of money received from the trustees on account of 
the first above-mentioned contract and belonging to the first above- 
mentioned associates or parties interested in the said contract, called 
the million-tie contract, was so used and expended bv the said 
James W. Davis and James H. Gessner without the knowledge, 
privity, assent, or concurrence of the plaintiffs or any of said asso- 
ciates besides said Davis and Gessner, and that none of said asso- 
ciates, except Davis and Gessner, were associated in the said business 
done and transacted by Davis and Gessner outside of said first- 
named contract, or were in anywise interested therein as. partners 
or participants in the profits or benefits thereof. 
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That all of the said work so done by the said Davis and Gessner, 
outside of and not relating to the contract set forth in the complaint 
in Schedules A, B, and C,and known as the million-tie contract, was 
done along t the line of the Union Pacifie railroad at points west- 
ward of the point known as elk Mountain, and that the business 

so done at the points west of Elk Mountain was done by the 
ob sald James W. Davis and James H. Gessner in the name 
and under the style sometimes of “James W. Davis and 
Associates,” and sometimes in the name and under the style of 
James W. Davis, Trustee.” 
That the work done and performed and materials furnished in 
the execution of the contract set out in the complaint in Se ‘hedules 
A, Bb, and C, and known and distinguished as the million-tie con- 
tract, Was all done, perl OT: ed, and furnished along the line of the 
Union Pacifie railroad at points eastward of a point known as Elk 
Mountain, and that their relation was as is set out in the certificates 
set forth in said report 
That no partnership existed at any time and no articles of agree- 
ment of partne rsh] 1} were ever made between the parties in Interest 
in the said contract known as tie million-tie contract; that the 
transaction was a special venture, in which the various parties held 
res pr clively the several interests or shares mentioned and specihed 
in the report of the referee herein. dated Nove minnber 9th, Ls71, and 
that no articles of partnership were ever made between the said 
James W. Davis and James H. Gessner in relation to the work done 
west of Elk Mountain. 
Chat the parti S aforesaid assoelated in interest in the million-tie 
contract became and were the owners of a large quantity 
od of ties, lumber and timber, and other materials, in the 
rrogress of their work, in excess of and beyond the quantity 
stipulated to be delivered by the terms of the said contract . which 
material they have, since the completion of the said contract, sold 
and delivered to the trustees aforesaid, for which the said trustees 
became and are indebted to the said parties, 
It is further adjudged that the defend lants Thomas C. Durant, 
Oliver Ames, Sidney Dillon, John Duff, H. S. M. MeComb, Cornelius 
Bushnell, and Benjamin k. Bates, trustees for the contractors for 
building the Union Pacitie railroad, are indebted, under the con- 
tract of settlement refi rred tou inthe re port of the referee herein, 
bearing date Mareh 14, 1872, to James W. Davis and his said asso- 
ciates in the sum of sixty-four anenail | two hundred and thirty- 
eight ?), dollars (864,238.21), with interest from Mareh 14th, 1872, 
the said sum being the amount due from said trustees to said James 
W. Davis and said associates or to any of them individually, arising 
out of said million-tie contract or the second contract for work done 
and materials furnished west of Elk Mountain, and that such pay- 
ment by the said trustees shall be a release to them of all liability 
on their part by reason of the service upon them of the said trustee 
process. 

38 It is further adjudged that said James W. Davis and his 
siisl associates do recover of ‘the said trustees the said sum of 
o—old 
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sixty-four thousand two hundred and thirty-eight and twenty-one 
one-hundredths dollars ($64,238.21), with interest from March 14, 
1872, and that the same be paid into the hands of the receiver 
heretofore appointed in this action, to be disbursed as hereinafter 
directed. 

It is further adjudged that there is due to the associates of said 
Davis and Gessner in the million-tie contract, and that they do re- 
cover from James W. Davis and James H. Gessner, the sutra of two 
hundred and twenty-five thousand dollars ($225,000.00), being the 
amount of profits realized by said associates for the work done and 
materials furnished under said million-tie contract and in the busi- 
ness connected therewith, and used and expended by said James W. 
Davis-and James H. Gessner, without the knowledge, privity, assent, 
or concurrence of any of the associates in said million-tie contract, 
except Davis and Gessner, in and about the business of making and 
delivering to said trustees certain other large quantities of railroad 
ties, timber, and lumber, exclusive of an- unconnected with the 
work and materials done and furnished under the million-tie con- 

tract. 
og It is further adjudged that all persons, parties, and corpo- 
rations named in clauses one and two of the report of the 
referee herein of November 16th, 1871, having appeared, filed their 
claims, & proved the same before the referee, & the satae having 
been adjusted & reported by the said referee, shal! be considered as 
adjudicated upon as to the amounts claimed by them respectively. 

That those claims so embraced in clause one of said report of Nov. 
16th, 1871, are not chargeable to the parties associated in the million- 
tie contract or to any fund that may come into the hands of the re- 
ceiver herein belonging to said contract. 

It is further adjudged that said sum of sixty-four thousand two 
hundred and thirty-eight twenty-one one-hundredths dollars 
($64,238.21) and interest from March 14, 1872, found due from said 
trustees to James W. Davis and Associates and to be paid into the 
hands of the receiver herein shall be disbursed by the said receiver 
as follows, viz: 

Ist. He shall pay the fees of the referee herein. 

2nd. The costs of the parties to this suit, to be taxed by the clerk 
of this court, and that the referee herein report what sum would be 

a proper allowance for counsel fee and additional allowance 
40 under section 309 of the code to plaintiff’s attorney, to the at- 

torney and counsel for Davis and Gessner, and to the attor- 
neys of the trustees to be paid out of said fund. 

3rd. The balance of said fund to be distributed pro rata among 
the persons, parties, and corporations named as creditors in clause 
one of the report of the referee herein dated November 16th, 1871, 
and the associates of James W. Davis under the million-tie contract. 

The basis of calculation being the amounts found due said _per- 
sons, parties, and corporations respectively in clause one of said 
report of November 16th, 1871, and the amount found due said as- 
sociates in the million-tie contract as hereinbefore set forth, viz., 


$225,000.00. ; 
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It is further adjudged that the receiver herein shall retain posses- 
sion of the amount or share due to the associates in the million-tie 
contract, as last above provided, and distribute the same pro rata 
among the persons, parties, and corporations mentioned in clause 
two of the report of the referee herein dated November 16th, 187]. 

enter. 

(Signed) 1 ae 


Endorsed: “C. E. L.” 


That the said causes of action of the plaintiff were embraced i 
clause one of the report of the said referee dated November 16th, 
1871. 
4] This defendant avers that said plaintiff might have ap- 
pealed from the order and decree of said court, so far as the 
same had respect to the claims of said plaintiff heard and determined 
before said referee, and that theplaintiff in this cause has aequi- 
esced in said decree; has taken his dividend upon said claims from 
the fund set aparl in suid proceedings for the creditors of James W. 
Davis and Associates; that said judgment and decree Is now in fall 
force and effeet; all of which will more fully and at length appear 
by the record and proceedings in sald cause from the supreme court 
of the city, county, and State of New York, an authenticated copy 
of which defendant brings here into court, and that said plaintiif 
is estopped from claiming or insisting that said causes of action 
upon which this suit is brought are valid causes of action against 
this defendant as a member of the firm of James W. Davis and 
Associates; and this he is ready to verify. Wherefore he prays 
judgment, etc, 


Kndorsed: Filed Ap’l 20, 1885. Wim. H. Bradley, clerk. 


4° On the same day, to wit, on the twentieth day of April, 1885, 

came the plaintiff, by his attorney, and filed in said clerk’s 
office his similiter to the first and second pleas, replication to sixth 
and seventh pleas, and demurrer to third, fourth, fifth, and eighth 
pleas in said entitled cause; which said similiter, replication, and 
demurrer are in the words and figures following, to wit: 


In the Cireuit Court of the United States. 


Henry J. RoGers 
vs. -lu Assumpsit 
Wittram F. Durant, Impleaded, ce. ) 


And the plaintiff, as to the plea of the defendant by him first 
above pleaded, and whereof he has put himself upon the country, 
doth the like. 

HENRY C. WHITNEY, 
Attorney for Plaintiff. 
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me 


And, as to the plea of the defendant by him secondly above 
pleaded, and whereof he bas put himself upon the country, the | 
plaintiff doth the like. ! 


HENRY C. WHITNEY, 
Altorney for Plaintiff. 


And the plaintiff, as to the said pleas of the said defendant by 
him thirdly, fourthly, fifthly, and eighthly above pleaded, 

43 saith that the said several pleas and each one thereof are 
and is not sufficient in law. Wherefore he prays judgment, 


—_ 
We. 
HENRY C. WHITNEY, 
Atlorney for laintiff. 
And the plaintiff, as to the plea of the defendant by him sixthly 
above pleaded, says that he, the plaintiff, by reason of anything in 
that, plea alleged ought not to be barred from ha ving his aforesaid 
action, because he says that the said firm of Jas. W. Davis & Associ- 
ates did not pay to the plaintiff the moneys in the suid sixth plea 
inthat behalf mentioned in full satisfaction and discharge of the 
several promises and sums of money in the said deciaration men- 
tioned in manner and form as the defendant has above in that plea 
alleged; and this the plaintiff prays may be enquired of by the 
country, Xe. 
HENRY C. WHITNEY, te 


Attorne Vy) for Plaintiff. 


And the defendant doth the like. 
CHAS. H. LAWRENCE, | 
Att'y for Wm. F. Durant. 


And the plaintiff, as to the plea of the defendant by him seventhly 
above pleaded, says that he, the plaintiff, by reason of anything in 
that plea alleged ought not to be barred from having his aforesaid 

action, because he says that no drafts for $125,000 or for any 
44 other sum or amount were deposited with plaintiff upon 
an agreement that the plaintiff should pay drafts and accept- 
ances of Jus. W. Davis & Associates then outstanding or which 
should be thereafter made to an amount equal to the sum of the 


drafts deposited with plaintiff for collection for account of said Jas. > if 
W. Davis & Associates or for any other sum, nor are the promises | 
and undertakings in plaintiff’s declaration mentioned founded upon | 


drafts or acceptances of said Jas. W. Davis & Associates which were 
agreed should be paid by the plaintiff from theavails of the alleged 
drafts first herein mentioned, nor were the sums of money set forth 
in plaintiff’s declaration as due from Jas. W. Davis & Associates 
ever paid in the way and manner averred in said plea or otherwise 
howsoever; and this the plaintiff prays may be enquired of by the 
country, We. 
HENRY C. WHITNEY, | 
Attorney for Plaintiff. a 
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And the defendant doth the like. 
CHAS. H. LAWRENCE, 
Att'y for Wm. F. Durant. 


Endorsed: Filed Ap'l 20,1885. Wm. H. Bradley, cl’k. 


45 On the same day, to wit, on the twentieth day of April, in 

the adjourned Marcel) term of said court, 1885, in the record 
of the proceedings thereof in said entitled cause, before Hon. Henry 
W. Blodgett, district judge, is the following entry, to wit: 


Ord, 7. 


Henry J. RoGerRs 
vs. - Assumpsit. 
Wittram F. Durant. Xe. } 


Now COMe the parties, by their attorneys, and now come on to 
be heard Lhe demurrer of the plaintiff to thi third, fourth, fifth, and 
eighth pleas herein; and, after hearing the arguments of counsel, 
the court overrules the demurrer to the said third, fourth, and fifth 
mleas and takes under advisement the demurrer as to said eighth 


plea. 


Afterwards, to wit,on the ninth day of November, in the ad- 
journed October term of said court, 1885, in the record of the pro- 
ceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Order. 


Henry J. ROGERS ) 
vs, >» Assumpsit. 
Wittram F. Durant, &e. } 


bf On motion of the plaintiff, by his attorney, leave Is given 

lim to file special counts to his declaration, and ordered that 
the pleas of the defendant Durant stand to the declaration as 
amended, and that plaintifl’s former similiter to first and second 
pleas, and demurrer of plaintiff to third, fourth, and fifth pleas, and 
replication to sixth and seventh pleas stand, and leave to plaintiff 
to reply double to the eighth plea; and the demurrer of the plaintiff 
to the third, fourth, and fifth pleas herein now coming on to be 
heard, after hearing the arguments of the counsel, the court takes 
the same under advisement. 


On the same day, to wit, on the ninth day of November, 1880, 
caine the plaintiff, by his attorney, and filed in said clerk’s office his 
special counts to his declaration in said entitled cause; which said 
special counts are in the words and figures following, to wit: 
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Special Counts. 
Unirep STATES OF AMERICA, } 


: ; . 
> SS 


Northern District of Illinois, | 


Cireuit Court of the United States within and for the Northern 
District of Illinois. 


47 Henry J..Rogers, who isa citizen of the State of Wiscon- 

sin, the plaintiff in this case, complains of James W. Davis 
and Mordecai B. Sprague, who are citizens of the State of Minne- 
sota: William F. Durant, who isa citizen of the State of Illinois: 
William Ruth, who is a citizen of the State of Colorado; Henry C. 
Crane, trustee of Wilhemina Davis Train, who Is a citizen of the 
State of New York, and Timothy P. Richards, who is a citizen of 
another State than Wisconsin, but which State isunknown to plain- 
tiff, surviving and late partners in business by and under the names, 
style, and firm of James W. Davis & Associates. 

1. For that whereas one Charles A. Henry heretofore, to wit, on 
the twelfth day of April, A. D. 1869, at Chevenne, to wit, at the 
district aforesaid, made his certain bill of exchange in writing, 
bearing date the day and year aforesaid, and then and there directed 
the said bill of excl: ange to the said defendants by their firm names 
and style of James W. “Davis and Associates, and thereby then and 
there requested the said defendants, at sight thereof, to pay to one 
Charles McDonald or order the sum of nine hundred and forty-five 
tey dollars for value received, and then and there delivered the said 
bill of exchange to the said Charles McDonald; which said bill of 
exchange the said defendants afterwards, by their names as afore- 

said, to wit, on the day last aforesaid, at Cheyenne, to wit, at 

45 the district aforesaid, upon sight thereof accepted; and the 
said Charles McDonald, to whom or to whose order the pay- 

inent of the said sum of money in the ‘said bill of exchange speci- 
fied was to be made, after the making thereof and before the pay- 
ment of the said sum of money therein specified, to wit, on the day 
& vear last mentioned, at Cheyenne, to wit, at the district aforesaid, 
endorsed the said bill of exchange, by which said indorsement he, 
the said Charles McDonald, then and there ordered and appointed 
the said sum of money in the said bill of exchange specified to be aid 
paid to one Rogers & Company, and then and there delivered the 
said bill of exchange so indorsed as aforesaid to the : sg Rogers & 
Company, and the said Rogers & Company, to whom or to whose 
order the payment of the said sum of money in the said bill of 
exchange specified was to be made, after the making of the said bill 
of exchange and upon the payment of the said sum of money 
therein specified, to wit, on the day last aforesaid, at Cheyenne afore- 
said, to wit, at the district aforesaid, indorsed the said bill of ex- 
change, by which said last-mentioned indorsement the said Rogers 
& Company then and there ordered and appointed the said sum of 
money in the said bill of exchange specified to be paid to the said 
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plaintiff, and then and there delivered the said bill of ex- 
4‘) change, so endorsed as last aforesaid to the said plaintiff, by 

means whereof the said defendants then and there became 
liable to pay to the said plaintiff the said sum of money in the said 
bill of exchange specified according to the tenor and effect of the 
said bill of exchange and of their acceptance thereof; and, being so 
liable, they, the said defendants, in cousideration thereof, afterwards, 
to wit. on the day and year last aforesaid, at Cheyenne, to wit, at the 
district aforesaid, undertook and then and there faithfully promised 
the said plaintiff to pay him the said sum of money. in the said bill 
of exchange specified according to the tenor and effect of the said 
bill of exchange and of their said accentance thereof, upon request. 

And whereas, also, one John W. McIntvre afterwards, to wit, on 
the thirteenth day of April, A. D. 1869, at ¢ heyenne, to wit, at the 
district aforesaid, made his certain bill of exchange in writing, bear- 
Ing date the day and year last aforesaid, and then and there directed 
the said bill of exchange to the said defendants by their firm names 
and style of James W. Davis and Associates, and thereby then and 
there requested the said defendants, at sight thereof, to pay to one 
Rogers & Co. or order the sum of two hundred dollars for value 
received, and then and there delivered the said bill of exchauge to 

the said Rogers WC ('o., while i; said bill of exchange the said 
50 defendants afterwards, by their firm name as aforesaid, to 
wit, on the day last aforesaid, at Cheyenne, to wit, at the dis- 
trict aforesaid, Upon sight thereof, aces ue d, and the sald Rogers WX 
(o., to whom or to whose order the prea y mya nt of the said sum of 
money in the said bill of exchange specified was to be made, after 
the making thereof and upon the payment of the said sum of money 
therein Sp cified, to wit, on the day and year last mentioned, at Chey- 
enne, to wit, at the district aforesaid, indorsed the said bill of ex- 
changé, by which said indorsement the said Rogers & Co. then and 
there ordered and appointed the said sum of money In the said bill 
of exchange specified to be paid to the said plaintiff, and then and 
there delivered the said bill of exchange so endorseu as aforesaid to 
the said plaintiff, by means whereof the said defendants then and 
there became liable to pay to the said plaintiff the said sum of 
money in the said bill of exchange Sp cified according to the tenor 
and effect of the said bill of exchange and of their acceptance thereof: 
and, being so hable,.they, the said defendants, in consideration 
thereof, afterwards, to wit, on the day and year last aforesaid, at 
Cheyenne, to wit, at the district aforesaid, undertook and then and 
there faithfully promised the said plff to pay him the said sum of 
money.it the said bill of exchange specified, according to the 
5] tenor and effect of the said bill of exchange and of their said 
acceptance thereof, upon request. 

a. And for that whereas the said detendants afterwards, to wit, on 
the eighth day of May, A. D. 1569, at Cheyenne, to wit, at the dis- 
trict aforesaid, by their firm name as aforesaid, made their certain 
banker’s check, bearing date the day & year last aforesaid, and 
thereby then and there directed the said check to Rogers & Co., 
bankers, Cheyenne, Dakota, and thereby then and there required the 
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said Rogers & Co. to pay to one F. Haggerty or order three hundred & 
eighty-eight 4,5; dollars, and then & there delivered the said banker's 
check to the said F. Haggerty, and the said F. Haggerty afterwards 
and upon the payment thereof, endorsed the said check to the 
plaintiff and delivered the same so endorsed to the said pli, by 
which endorsement & delivery the said F. Haggerty then and there 
ordered and appointed the said sum of money in the said check 
specified to be paid to the said pl ff, and the pl tT avers that after the 
making of said check and upon the payment of the said sum of 
money therein specified, to wit, on the day and year last afore- 
said, at Cheyenne, to wit, at the district aforesaid, the said check 
was presented and shown to the said Rogers & Co. for payment 
thereof, and the said Rogers & Co. were then and there re- 
52 quested to pay the said sum of money therein specified accord- 
ing to the tenor and effect thereof, but that the said Rogers 
& Co. did not nor would, at the said time when the said check was 
so shown and presented to them for payment thereof as aforesaid or 
at any time afterwards, pay the said sum of money therein specified 
: or any part thereof, but then and there wholly neglected and refused 
i}! so to do; whereof the said def’ts afterwards, to wit, on the day & year 
| last aforesaid, at Cheyenne, to wit, at the district aforesaid, had 
notice, by means whereof they, the said defendants, then and there 
became liable to pay to the said pl’ff the said sum of money in the 
said bank check specified when they, the said defendants, should be | 
thereunto afterwards requested ; and, being so liable, they, the said 
defendants, in consideration thereof, efterwards, to wit, on the day 7 
& year last aforesaid, at Cheyenne, to wit, at the district aforesaid, 
undertook and then and there faithfully promised the said plaintiff | 
to pay him the said sum of money in the said check specified when | 
they, the said defendant-, should be thereunto afterwards requested. 
4. And for that whereas the said defendants afterwards, to wit, on | 
the 17th day of May, 1869, at Cheyenne, to wit, at the district afore- 
said, by their firin name as aforesaid, made their certain other 
banker’s check, bearing date the dav and year last aforesaid, 
53 and thereby then and there directed the said last-mentioned 
banker’s check to one Rogers & Co., bankers, at Cheyenne, and 
thereby then and there required the said Rogers & Cv. to pay to one 
T. C. Brush or order ninety-nine 4%, dollars, and then and there 
delivered the said check to the said T. C. Brush, and the said T. C. 
Brush afterwards and before the payment thereof endorsed the said - 
check to the plaintiff and delivered the samme so endorsed to him, . 
by which endorsement and delivery the said T. C. Brash then and 
there ordered and appointed the said suin of money in the said 
check specified to be paid to the said pl'ff; and the pl’ff avers that 
after the making of the said check and before the payment of the 
said sum of money therein specified, to wit, on the day & year last 
aforesaid, at Cheyenne, to wit, at the district aforesaid, the said check 
was presented and shown to the said Rogers & Co. for payment 
thereof, and the said Rogers & Co. were then and there requested to 
pay the said sum of money therein specified according to the tenor 
and effect thereof, but that the said Rogers & Co., did not nor would, a 
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at the said time when the said check was so shown and presented 
to them for payment thereof as aforesaid or at any time afterwards, 

pay the said sum of money therein specified or any part 
od thereof, but then and there wholly neglected and refused so 

to do, whereof the said defendants afterwards, to wit, on the 
day and year last aforesaid, at Cheyenne, to wit, at the district afore- 
said, had notice, by means whereof the said defendants then and 
there became liable to pay to the said pl’ff the said sum of-money 
in the said bank eheck specified when they, the said defendants, 
sliould be thereunto afterwards requested ; and, being so liable, they, 
the said defendants, in consideration thereof, afterwards, to wit, on 
the day & year last aforesaid, at Cheyenne, to wit, at the district 
aforesaid, undertook and then and there faithfully promised the 
said plaintiff to pay him the said sum of money in the said bank 
check specified when they, the said defendants, should be thereunto 
afterwards requested. 

5. And whereas, also, afterwards the said defendants, on the 
24th day of May, 1S69, at Cheyenne, to wit, at the district 
aforesaid, by their firm name as aforesaid, made their certain 
bill of exchange In writing, bearing date the day & year last afore- 
said, and then and there directed the said bill of exchange to Rogers 
& Co., by which said bill of exchange the said defendants then and 
there requested the said Rogers & Co., sixty days after the date 
thereof, to pay to John H. Young & Co. or to their order 
twenty-two thousand seven hundred and_ thirty-eight +; dol- 

lars for value received, and then and there delivered 
55 the said bill of exchange to the said John H. Young & Co., 
| and the said John H. Young & Co. then and there eudorsed 
and delivered the said last-mentioned bill of exchange to one Rogers 
& Co., who then and there endorsed and delivered the same bill to 
the said plaintiff; and the said plaintiff avers that afterwards, when 
the said bill of exchange became due and payable according to the 
tenor and effect thereof, to wit, on June 26th, 1869, at Chevenne, to 
wit, at the district aforesaid, the said bill of exchange was presented 
and shown to the said Rogers & Co. for payment thereof, and the 
said Rogers & Co. were then and there requested to pay the said 
sum of money therein specified according to the tenor and effeet of 
the said bill of exchange, but the said Rogers & Co. did not nor 
would, at the said time when the said bill of exchange was presented 
aud shown to the said Rogers & Co. for payment thereof as aforesaid or 
at any time before or afterwards, pay the said sum of money therein 
specified or any part thereof, but then and there wholly neglected and 
refused so to do, of all which said several premises the said defend- 
ants afterwards, to wit, onthe day & year last aforesaid, at Cheyenne, 
to wit, at the district aforesaid, had notice, by means whereof the said 
defendants then and there became liable to pay to the said plaintiff 
the said sum of money in the said bill of exchange specified 
56 when they, the said defendants,should be thereunto afterwards 
requested ; and, being so liable, they, the said defendants, after- 
wards, to wit, on the day & year last aforesaid, at the district afore- 
said, undertook, and then and there faithfully promised the said 
4—315 
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pl’ff to pay him the said sum of money in the said bill of exchange 
specified when they, the said defendants, should be thereunto after- 
wards requested. 

6. And whereas, also, the said defendants afterwards, to wit, onthe 
28th day of May, 1869, at Cheyenne, to wit, at the district aforesaid, 
by their said firm name as aforesaid, made their certain other bill of 
exchange in writing, bearing date the day & year last aforesaid, and 
then and there directed the said last-mentioned bill of exchange to 
Rogers & Co., by which said last-mentioned bill of exchange the said 
defendants then and there requested the said Rogers and Co., sixty 
days after the date thereof, to pay to one H. Robinson or to his order 
one hundred and fifty-seven ;?, dollars for value ree’d, and then 
and there delivered the said bill of exchange to the said H. Robin- 
son, and the said H. Robinson then and there endorsed and 
delivered the said last-mentioned bill of exchange to the said 
plaintiff; and the said plaintiff avers that afterwards, when 
the said bill of exchange became due and payable according 
to the tenor and effect thereof, to wit, on August Ist, 1867, 

at Cheyenne, to wit, at the district aforesaid, the said 
D7 bill of exchange was presented and shown to the said Rogers 

& Co. for payment thereof, and the said Rogers and Co. were 
then and there requested to pay the said sum of money therein 
specified according to the tenor and effect of the said bill of ex- 
change, but the said Rogers & Co. did not nor would, at the said 
time when the said bill of exchange was presented and shown to 
them for payment as aforesaid or at any time before or afterwards, pay 
the said sum of money therein specified or any part thereof, but then 
and there wholly neglected and refused so to do, of all which said 
several premises the said defendants afterwards, to wit, on the day 
& year last aforesaid, at Cheyenne, to wit, at the district aforesaid, 
there had notice, by means whereof the said defendants then and 
there became liable to pay to the said pl’ff the said sum of money 
in the said bill of exchange specified when they, the said defendants, 
should be thereunto afterwards requested ; and, being so liable, they, 
the said defendants, afterwards, to wit,on the day and year last 
aforesaid, to wit, at the district aforesaid; undertook and then and 
there faithfully promised the said plaintiff to pay him the said sum 
of money in the said bill of exchange specified when they, the said 


defendants, should be thereunto afterwards requested. 


7. And whereas, also, the said defendants afterwards, to wit, 

58 on the 28th day of May, 1869, at Cheyenne, to wit, at the district 
aforesaid, by and under their firm name as aforesaid, made their 
certain other bill of exchange in writing, bearing date the day & year 
last aforesaid, and then and there directed the last-mentioned bill of 
exchange to Rogers & Co., by which said last-mentioned bill of ex- 
change the said defendants then and there requested the said 
Rogers & Co., sixty days after the date thereof, to pay to Wyatt & 
Jones or order one thousand and thirty-eight ;?, dollars for value 
received, and then and there delivered the said bill of exchange to 
ehe said Wyatt & Jones, and they then & there endorsed and deliv- 
red the said last-mentioned bill of exchange to the said pl’ff; and 
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the said pl’ff avers that afterwards, when the said last-mentioned 
bil] ol exchange became due and payable according Lo the tenor 
and effect thereof, to wit, on August Ist, 1SOY, at Cheyenne, to wit, 
ut the district aforesaid, the said bill of exchange was presented 
and shown to the said Rogers & Co. for payment thereof, and they 
were then and there requested to pay the said sum of money therein 
specified according to the tenor and effect of the said bill of ex- 
change, but the said Rogers & Co. did not nor would, at the said time 
when the said bill of exchange was presented and shown for payment 
as aforesaid or at any time before or afterwards, pay the said 
ov sum of money therein specified or any part thereof, but then 
and there wholly neglected and refused so to do, of all 
which said several premises the said defendants afterwards, to wit, 
on the day & year lust aforesaid, at Chevenne, to wit, at the district 
aforesaid, then had notice, by means whereof the said defendants 
hen and there became liable to pay to the said pli the said sum of 
money in the said bill of exchange specified when} the said defend- 
ants should be thereunto afterwards requested ; and, being so liable, 
they, the said defendants, afterwards, to wit, on the day and year 
last aforesaid, at the district afoersaid, undertook and then and 
there faithfully promised the said pl'ff to pay him the said last- 
mentioned Sutin of money lt) the sald bill of exchange Sp ecified 
when they, the said defendants, should thereunto afterwards —. 

8. And whereas, also, the said defendants afterwards, to wit, on the 
Sist day of May, 1869, at Cheyenne, to wit, at the district aforesaid,. 
made their certain other bill of exchange in writing, by and under 
their firm name of James W. Davis & Associates, bearing date the 
day and year last aforesaid, W then and there directed the said last- 
mentioned bill of exchange to Rogers & Co., by which said last- 

mentioned bill e)| exchange the suld lefendants then and 
OU there requested the said Rogers & Co., sixty days after the date 

there of. LO pay to one A. Li. Hayett or order seventy-one dol- 
lars and 69 cents for value ree’d, and then and there delivered the 
said bill of exchange to the said A. H. Hayett, and the said A. 
H. Llayett then and there endorsed and delivered the said bill 
of exchange LO the sald plaintiff ; and the sald pl if uvVers that 
afterwards, when the said bill of exchange became due and pay- 
able according to the tenor and effect thereof, to wit, on August 
od, 1869, at Cheyenne, to wit, at the district aforesaid, the said bill 


—_ 


? 
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of ¢ xchange Was presented and showl to tne suid Rogers W Co. for 
pavinent thereof, and the suid Rogers & Co. were then and there 
requested LO pay the said sum of money therein specified according 
to the tenor and effeet of the said bill of exchange, but the said 
Rogers & Co. did not nor would, at the said time when the said bill 
of exchange was presented and shown to them for payment as afore- 
said or at any time before or afterward, pay the said sum of money 
therein specified or any part thereof, but then & there wholly ne- 
glected and refused so to do, of all which said several premises the 
said defendants afterwards, LO wit, on the day & year last aforesaid, 
at Cheyenne, to wit, at the district aforesaid, had notice, by means 
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whereof the said defendants then and there became liable to 
61 pay to the said plaintiff the said sum of money in the said 
last-mentioned bill of exchange specified when they, the said 
defendants, should be thereunto afterwards requested ; and, being 
so liable, they, the said defendants, afterwards, to wit, on the day 
and year last aforesaid, at Cheyenne, to wit, at the district aforesaid, 
undertook & then and there faithfully promised the said pl’tf to pay 
him the said sum of money in the said last-mentioned bill of ex- 
change specified when they, the said def’ts, should be thereunto 
afterwards requested. 
9 And whereas, also, one Hance & Ruth afterwards, to wit, on the 
2d day of June, 1869, at Cheyenne, to wit, at the district aforesaid, 
made their certain bill of exchange in writing, bearing date the day 


& year last aforesaid, and then and there dire ected the said bill of 


exchange to the said defendants by their fiam names and style of 
Jas. W. Davis & Associates, and thereby then and there requested 
the said defendants, sixty days after the date thereof, to pay to H. J. 
Rogers & Company or order two hundred and thirty-two 43, dol- 
lars for value received, and then and there delivered the said bill 
of exchange to the said H. J. Rogers & Company, which said bill 
of exchange the said defendants afterwards, by their firm name as 

aforesaid, to wit,on the day last aforesaid, at Cheyenne, to 
62 wit, at the district aforesaid, upon sight thereof accepted and 

the said H. J. Rogers & Company endorsed and delivered the 
said bill of exchange to the said plaintiff, by means whereof the said 
defendants then and there became liable to pay to the said plaintiff 
the said sum of money in the said bill of exchange specified accord- 
ing to the tenor and effect of the said bill of exchange & of their ae- 
ceptance thereof; and, being so liable, they, the said defendants, in 
consideration thereof, afterwards, to wit; on the day & year last afore- 
said, at Cheyenne, to wit, at the district aforesaid, undertook and 
then and there promised the said plaintiff to pay him the said sum 
of money in the said bill of exchange specified, according to the 
tenor and effect of the said bill of exchange and of their acceptance 
thereof, upon request. 

10. And whereas, also, afterwards the said defendants, to wit, on 
the 2d day of June, 1869, at Cheyenne, to wit, at the district afore- 
said, by their firm names and style of James W. Davis & Associates, 
made their certain other bill of exchange in writing, bearing date 
the dav and year last aforesaid, and then and there directed the said 
bill of exchange to Rogers & Co., by which said bill of exchange 
the said defendants then and there requested the said Rogers & Co., 

sixty days after the date thereof, to pay to James McQuillan 
63 or order three hundred and fourteen +3; dollars for value 

received, and then and there delivered the said bill of ex- 
change to the said James McQuillan, and the said James McQuillan 
then and there endorsed and delivered the said last-mentioned bill 
of exchange to the said plaintiff; and the said plaintiff avers that 
afterwards, when the said bill of exchange became due and payable 
according to the tenor and effect thereof, to wit, on August 4th, 1869, 
at Cheyenne, to wit, at the district aforesaid, the said bill of exchange 
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was presented and shown to the said Rogers & Co. for payment 
thereof, and the said Rogers & Co. were then and there requested to 
pay the said sum of money therein specified according to the tenor 
and effect of the said bill of exchange, but the said Rogers & Co. 
did not nor would, at the said time when the said bill of exchange 
was presented and shown to the said Rogers & Co. for payment 
thereof as aforesaid or at any time before or afterwards, pay the said 
sum of money therein specified or any part thereof, but then and 
there wholly neglected and refused se to do, of all which said several 
premises the said defendants afterwards, to wit, on the day & vear 
last aforesaid, at Chevenne, LO wit, at the district aforesaid, then had 
notice, by means whereof the said defendants then and there became 

liable to pay to the said plaintiff the said sum of money in 
64 the said bill of exchange specified when they, the said de- 

fendants, should be thereunto afterwards requested ; and, 
being so liable, they, the said defendants, afterwards, to wit, on the 
day and year last aforesaid, at the district aforesaid, undertook and 
then and there faithfully promised the said plaintiff to pay him 
the said sum of money in the said last-mentioned bill of exchange 
specified when they, the said defendants, should be thereunto after- 
wards requested. 

11. And whereas, also, the said defendants afterwards, to wit, on the 
At day of June, 1869, at Cheyenne, to wit, at the district aforesaid, 
by and under their firm names & style of James W. Davis & Asso- 
clates, nade their certain other bill of exchange in writing, bearing 
date the day & year last aforesaid, and then and there directed 
the said bill of exchange to Rogers & Co., by which said bill of ex- 
change the said defendants then and there requested the said Rogers 
& Co., sixty days after the date thereof, to pay to M. V. Lee or order 
one hundred & thirty-eight 55, dollars for value received, and then 
and there delivered the said bill of exchange to the said M. V. Lee, 
and the said M. V. Lee then and there endorsed and delivered the 
said last-mentioned bill of exchange to the said plaintiff; and the 

said plaintiff avers that afterwards, when the said bill of ex- 
65 change became due and payable according to the tenor and 

effect thereof, to wit, on August 4, 158609, at Chevenne, to wit, 
at the district aforesaid, the said bill of exchange was presented and 
shown to the said Rogers & Co. for payment thereof, and the said 
Rogers & Co. were then and there requested to pay the said sum of 
money therein specified according to the tenor and effect of the said 
bill of exchange, but the said Rogers & Co. did not nor would, at 
the said time when the said bill of exchange was presented and 
shown to the said Rogers & Co. for payment thereof as aforesaid or 
at any time before or afterwards, pay the said sum of money therein 
specified or any part thereof, but then and there wholly neglected 
and refused so to do, of all which said several premises the said 
defendants afterwards, to wit, on the day and year last aforesaid, at 
Cheyenne, to wit, at the district aforesaid, had notice, by means 
whereof the said defendants then and there became liable to pay to 
the said plaintiff the said sum of money in the said bill of exchange 
specified when they, the said defendants, should be thereunto after- 
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wards requested ; and, being so liable, they, the said defendants, 


afterwards, to wit, on the day and vear last aforesaid, at the district 

aforesaid, undertook and then and there faithfully promised the said 

plaintiff to pay him the said sum of money in the said bill 

66 of exchange specified when they, the said defendants, should 
be thereunto afterwards requested. | 

12. And whereas, also, afterwards the said defendants, to wit, 

on the 2d day of June, 1868, at Cheyenne, to wit, at the district 

aforesaid, by their firm name of James W. Davis & Associates, made 

their certain other bill of exchange in writing, bearing date the day 


aud year last aforesaid, and then and there directed the sald bill of 


exchange to Rogers & Co., by which said bill of exchange the said 
defendants then and there requested the said Rogers & Co., sixty 
days after the date thereof, to pay to James Crawford or order three 
hundred dollars for value received, and-then and there delivered 
the said bill of exchange to the said James Crawford, and the said 
James Crawford then and there endorsed and delivered the said last- 
mentioned bill of exchange to the said plaintiff; and the said plain- 
tiff avers that afterwards, when the said bill of exchange became 
due and payable according to the tenor and effect thereof, to wit, on 
August 4th, 1569, at Cheyenne, to wit, at the district aforesaid, the 
said bill of exchange was presented and shown to the said Rogers & 
Co. for payment thereof, and the said Rogers & Co. were then and 
there requested to pay the said sum of money therein specitied 
according tothe tenor and effect of the said bill of exchange, but 

the said Rogers & Co. did not nor would, at the said time 


67 when the said bill of exchange was presented and shown to 
the said Rogers & Co. for payment thereof as aforesaid or at 


any time before or afterwards, pay the said.sum of money therein 


specified or any part thereof, but then and there wholly neglected 
and refused so to do, of all which said several premises said defend- 
ants afterwards, to wit, on the day & year last aforesaid, at Chey- 
enne, to wit, at the district aforesaid, then had notice; by means 
whereof the said defendants then & there became liable to pay to 
the said pl ff the said sum of money in the said bill of exchange 
specitied when they, the said defendants, should be thereunto after- 
wards requested ; ‘and, being so liable, they, the said defendants, 
afterwards, to wit, on the day and year last aforesaid, at Cheyenne, 
to wit, at the district aforesaid, undertook and then and there faith- 
fully promised the said plaintiff to pay him the said sum of money 
in the said last-mentioned bill of exchange specified when they, the 
said defendants, should be thereunto afterwards requested. 

13. And whereas, also, the said defendants afterwards, to wit, on the 
2d day of June, 1869, at Cheyenne, to wit, at the district aforesaid, 
made their certain other bill of exchange in writing, bearing date 
the day and year last aforesaid, and then and — directed the said 

bili of exchange to Rogers & Co., by which said bill of ex- 
68 change the said defendants then and there, by and under the 
firm names — style of James W. Davis & Associates, requested 
the said Rogers & Co., sixty days after the date thereof, to pay to 
Thomas B. Biggers or order two hundred & ninety-five dollars and 


ss 
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six cents for value received, and then and there delivered the said 
bill of exchangetothe said Thomas B. Biggers, and the said Thomas B. 
Biggersthen and thereendorsed and delivered thesaid last-mentioned 
bill of exchange to the said plaintiff; and the said plaintiff avers 
that afterwards, when the said bill of exchange became due and 
payable according to the tenor and effect thereof, to wit, on August 
4th, 1869, at Cheyenne, to wit, at the district aforesaid, the said bill 
of exchange was presented and shown to the said Rogers & Co. for 
payment thereof, and the said Rogers & Co. were then and there 
requested to pay the said sum of money therein specified according 
to the tenor and effect of the said bill of exchange, but the said 
Rogers & Co. did not nor would, at the said time when the said bill 
of exchange was presented and shown to the said Rogers & Co. for 
payment thereof as aforesaid or at any time before or afterwards, 
pay the said sum of money therein specified or any part thereof, but 
then and there wholly neglected and refused so to do, of all which said 

several premises the said defendants afterwards, to wit,on the 
69 day & year lastaforesaid,at Cheyenne, to wit, atthe district afore- 

said, then had notice, by means whereof the said defendants 
then and there became liable to pay to the said plaintiff the said 
sum of money in the said bill of exchange specified when they, 
the said defendants, should be thereunto afterwards requested ; and, 
being so liable, they, the said defendants, afterwards, to wit, on the 
day and vear last aforesaid, at Cheyenne, to wit, at the district afore- 
said, undertook and then and there faithfully promised the said 
plaintiff to pay him the said sum of money in the said last-men- 
tioned bill of exehange specified when they, the said defendants, 
should be thereunto afterwards requested. 

14. And whereas, also, the said defendants afterwards, to wit, on 
the 2d day of June, 1860, at Cheyenne, to wit, at the district afore- 
said, made their certain other bill of exchange in writing, bearing 
date the day & year last aforesaid, and then and there directed the 
said bili of exchange to Rogers & Co., by which said bill of ex- 
change thesaid defendants, by and under their firm names and style 
of James W. Davis and Associates, then and there requested the said 
Rogers & Co., sixty days after the date thereof, to pay to John M. 
Mansfield or order one hundred & eighty-nine dollars and eighty- 

cents for value received, and then and there delivered the 
10 said bill of exchange to the said Joliu M. Mansfield, and the 

said John M. Mansfield then and there endorsed and delivered 
the said iast-mentioned bill of exchange to the said plaintiff; and 
the said plaintiff avers that afterwards, when the said bill of ex- 
change became due and payable according to the tenor and effect 
thereof, to wit, on August 4th, 1869, at Cheyenne, to wit, at the dis- 
trict aforesaid, the said bill of exchange was presented and shown 
to the said Rogers & Co. for payment thereof, and the said Rogers 
& Co. were then and there requested to pay the said sum of money 
therein specified according to the tenor and effect of the said bill of 
exchange, but the said Rogers & Co. did not nor would, at the said 
time when the said last-mentioned bill of exchange was presented 
and sliown to the said Rogers & Uo. for payment thereof as alore- 


32 HENRY J. ROGERS VS. WILLIAM F. DURANT. 


said or at any time before or afterwards, pay the suid sum of money 
therein specified or any part thereof, but then and there wholly 
neglected and refused so to do, of all which said several premises 
the said defendants afterwards, to wit, on the day & vear last afore- 
said, at Cheyenne, to wit, at the district aforesaid, there had notice, 
by means whereof the said defendants then and there became liable 
to pay tothe said plaintiff the said sum of money in the said bill of 

exchange specified when they, the said defendants, should 
71 be thereunto afterwards requested ; and, being so liable, they, 

the said defendants, afterwards, to wit,on the day and year 
last aforesaid, at Cheyenne, to wit, at the district aforesaid, under- 
took and then and there faithfully promised the said plaintiff to pay 
him the said sum of money in the said last-mentioned bill of ex- 
change specified when they, the said defendants, should be thereunto 
afterwards requested. 

15. And whereas, also, the said defendants afterwards, viz., on the 
od day of June, 1869, at Cheyenne, to wit, at the district aforesaid, 
made their certain other bill of exchange in writing, bearing date 
the day and year last aforesaid, and then and there directed the 
said bili of exchange to Rogers & Co., by which said bill of ex- 
change the said defendants, by and under the names and style of 
James W. Davis and Associates, then and there requested the said 
Rogers & Co., sixty days after the date thereof, to pay to Samuel 
Hanse or order one hundred doliars for value received, and then 
and there delivered the said bill of exchange to the said Samuel 
Hanse, and the said Samuel Hanse then and there endorsed and 
delivered the said last-mentioned bill of exchange to the said plain- 
tiff; and the said plaintiff avers that afterwards, when the said bill 

of exchange became due and payable according to the tenor 

72 and effect thereof, to wit, on August Sth, 1869, at Cheyenne, 
to wit, at the district aforesaid, the said bill of exchange was 
presented and shown to the said Rogers & Co. for payment thereof, 
and the said Rogers & Co. were then and there requested to pay the 
said sum of money therein specified according to the tenor and effect 
of the said bill of exchange, but the said Rogers & Co. did not nor 
would, atthe said time when the said bill of exchange was presented 
and shown to the said Rogers & Co. for payment thereof as afore- 
said or at any time before or afterwards, pay the said sum of money 
therein specified or any part thereof, but then and there wholly 
neglected and refused suo to do, of all which said several premises 
the suid defendants afterwards, to wit, on the day and year last afore- 
said, at Cheyenne, to wit, at the district aforesaid, then had notice, 
bv means whereof tlhe satd defendants then and there became liable 
to pay to the said plaintiff the said sum of money in the said bill of 
exchange specified when they, the said defendants, should be there- 
unto afterwards requested ; and, being so liable, they, the said de- 
fendants, afterwards, to wit, on the day and year last aforesaid, at 
Cheyenne, to wit, at the district aforesaid, unaertook and then and 
there faithfully promised the said plaintiff to pay him the said sum 


of money in the said last-mentioned bill of exchange specified — 
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70 when they, the said def’ts, should be thereunto afterwards 
requested. 

16. And whereas, also, the said defendants afterwards, to wit, on 
the 4th day of June, 1869, at Cheyenne, to wit, at the district afore- 
said, made their certain other bill of exchange in writing, bearing 
date the day and year last aforesaid, and then and there directed 
the said bill of exchange LO Rogers W Co., by which said bill of CX- 
change the said defendants, by and under their firm names of James 
W. Davis & Associates, then and there requested the said Rogers & 
Co., sixty days after the date thereof, to pay to J. M. Mansfield or 
order six hundred & thirty-eight dollars and 96 cents for value 
received, and then and there delivered the said bill of exchange to 
the said J. M. Mansfield, and the said J. M. Mansfield then and there 
endorsed and delivered the said last-mentioned bill of exchange to 
the said plaintiff; and the said plaintiff avers that afterwards, when 
the said bill of exchange became due and payable according to the 
tenor and effect thereof, to wit, on August Oth, LS6OY, at Cheyenne, 
to wit, at the district aforesaid, the said bill of exchange was pre- 
sented and shown to the said Rogers & Co. for payment thereof, and 
the said Rogers & Co. were then and there requested LO pay the said 

sum of money therein specified according to the tenor and 


oO 
_ 


74 effect of the said bill of exchange, but the said Rogers & Co. 
did not nor would, at the said time when the said last-men- 
tioned bill of exchange was presented and shown to the said Rogers 


& Co. for payment thereof as aforesaid or at any time before or after- 
wards, pay the said sum of money therein specified or any part 
thereof, but then and there wholly neglected and refused so to do, 
of all which said several premises the said defendants afterwards, to 
wit, on the day and year last aforesuid, at Cheyenne, to wit, at the 
district aforesaid, there had notice, by means whereof the said de- 
fendants then and there became liable to pay to the said plaintiff 
the said sum of money in the said bill of exchange specified when 
they, the said defendants, should be thereunto afterwards requested ; 
and, being so liable, they, the said defendants, afterwards, to wit, on 
the day and year iast aforesaid, at Cheyenne, Lo wit, at the district 
aforesaid, — and then and there faithfully promised to said plaintiff 
to pay him the said sum of money in the said last-mentioned bill of 
exchange specified when they, the said defendants, should be there- 
unto afterwards requested. 

17. And whereas, also, the said defendants afterwards, viz., on the 
21st day of June, 1569, at Cheyenne, to wit, at the district aforesaid, 
mnade their certain other bill of exchange in writing, bearing date 

the day and year last aforesaid, and then and there directed 
70 the said bill of exchange to Rogers & Co., by which said bill 

of exchange the said defendants, by and under the names and 
style of James W. Davis & Associates, then and there requested the 
said Rogers W Co., sixty days after the date thereof, to pay to a. J 
Rogers & Co. or order three thousand & eighty-four dollars and 52 
cents for value received, and then and there delivered the said bill 
of exchange to the said H. J. Rogers & Co., and the said H. J. Rogers 
& Co. then and there endorsed and delivered the said last-mentioned 

o—s1 
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bill of exchange to the said plaintiff; and the said plaintiff avers 
that afterwards, when the said bill of exchange became due and 
payable according to the tenor and effect thereof, to wit, on August 
23d, 1869, at Cheyenne, to wit, at the district aforesaid, the said bill 
of exchange was presented and shown to the said Rogers & Co. for 
payment thereof, and the said Rogers & Co. were then and there 
requested to pay the said sum of money therein specified according 
to the tenor and effect of the said bill of exchange, but the said 
Rogers & Co. did not nor would, at the said time when the said last- 
inentioned bill of exchange was presented and shown to the said 
Rogers & Co. for payment thereof as aforesaid or at any time before 
or afterwards, pay the said sum of money therein specified or any 

part thereof, but then and there wholly neglected and refused 
76 so to do, of all which said several premises the said defend- 

ants afterwards, to wit, on the day and year last aforesaid, at 
Cheyenne, to wit, at the district aforesaid, had notice, by means 
whereof the said defendants then and there became liable to pay to 
the said pl’ff the said sum of money in the said bill of exchange 
specified when they, the said defendants, should be thereunto after- 
wards requested ; and, being so liable, they, the said defendants, 
afterwards, to wit, on the day & year last aforesaid, at Cheyenne, to 
wit, at the district aforesaid, undertook and then and there faithfully 
promised the said plaintiff to pay him the said sum of money in 
the said Jast-mentioned bill of exchange specified when they, the 
said defendants, should be thereunto afterwards requested. 

18. And whereas, also, one R.S. Van Tassell afterwards, to wit, on 
the 10th day of November, 1869, at Omaha, to wit, at the district 
aforesaid, made his certain bill of exchange to the said defendants, 
by their firm name and style of J. W. Davis & Associates, and 
thereby then and there requested the said defendants, thirty days 
after the date thereof, to pay to said Van Tassell or order the sum 
of two thousand one hundred & eighty-eight 5; dollars for value 
received, which said bill of exchange the said defendants after- 

wards, by their firm name as aforesaid, to wit, on the day last 
V7 aforesaid, to wit, at the district aforesaid, upon sight thereof 

accepted and the said R.'S. Van Tassel! endorsed and deliv- 
ered the said bill of exchange to the plaintiff, by means whereof the 
said defendants then and there became liable to pay to the said 
plaintiff the said sum of money in the said bill of exchange specified 
according to the tenor and effect of the said bill of exchange & of 
their acceptance thereof; and, being so liable, they, the said defend- 
ants, in consideration thereof, afterwards, to wit, on the day and 
year last aforesaid, to wit, at the district aforesaid, undertook and 
then and there faithfully promised the said plaintiff to pay him the 
said sum of money in the said bill of exchange specified, aceording 
to the tenor and effect of the said bill of exchange and of their ac- 
ceptance thereof, upon request. 

19. And whereas one W. W. Corlett afterwards, to wit,on Decem- 
ber 5th, 1869, at Cheyenne, to wit, at the district aforesaid, made 
his certain bill of exchange in writing, dated the day and year last 
aforesaid, and then and there directed the said bill of exchange to 


: 
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the said defendants by their firm names and style of James W. 
Davis and Associates, and thereby then and there requested the said 
defendants, upon sight thereof, to pav to Rogers & Co. or order the 
sum of two hundred and fifty dollars for value received, and then 

and there delivered the said bill of exchange to the said 
78 Rogers & Co., which said billof exchange the said defend- 

ants afterwards, by their firm name as aforesaid, to wit, 
on the day last aforesaid, to wit, at the district aforesaid, upon 
sight thereof accepted and the said Rogers & Co. endorsed and 
delivered the said bill of exchange to the said plaintiff, by 
means whereof the said defendants then and there became liable 
to pay to the said plaintiff the said sum of money in the said 
bil] of exchange specified according to the tenor and effect of the 
said bill of exchange and of their acceptance thereof: and, being SO 
liable, they, the said defendants, in consideration thereof, afterwards, 
to wit,on the day and year last aforesaid, to wit, at the district 
aforesaid, undertook and then and there faithfully promised the said 
plaintiff to pay him the said sum of money when they should be 
thereunto afterwards req ut sted. 

20. And whereas one Samuel Kk. Dey afterwards, to wit, on the 
21st day of February, 1870, at Cheyenne, to wit, at the district afore- 
sald, made his certain bill of exchange in writing, bearing date the 
day and year last aforesaid, and then and there directed the said 
bill of exchange to the said defendants by their firm names and 
style of James W. Davis & Associates, and thereby then & there 


requested the said defendants, al sight thereof, to pa LO Rogers WY 


Co. or order the sum of three hundred dollars for value received, 

and then and there delivered the said bill of exchange to the 
iD said Rogers & Co., which said bill of exchange the said de- 

fendants afterwards, by their firm names as aforesaid, to wit, 
on the day and year last aforesaid, to wit, at the district aforesaid, 
upon sight thereof accented and the said Rogers & Co. endorsed and 
delivered the said bill of exchange to the said plaintilf, by reason 
whereof and by force of the statute in such case made and provided 
the said defendants becaine liable LO pay to the said plaintiff the 
said sum of money in the said last-mentioned bill of exchange 
specified according to the tenor and effect of the said bill of exchange 
and of their acceptance thereof; and, being so liable, the said defend. 
ants, in consideration thereof, afterwards, to wit, on the same day and 
vear last aforesaid and at the place last aforesaid, undertook and 
then and there faithfully promised the said plaintiff well and traly 
to pay unto the said plaintiff the said sutn of money in the said bill 
of xchange specified according to the tenor and effect of suid bill 
of exchange and of their acceptance thereof. 

And whereas, also, the said defendants afterwards, to wit, on the 
first day of January, in the year of our Lord one thousand eight 
hundred and eighty-four, in said district, became and were indebted 

tu the said plaintiff in the further sum of thirty thousand 
SO (30.000) dollars of lawful money of the United States of 
America for money before that time lent and advaneed by 
the said plaintiff to the said defendants and at the special instance 
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and request of the said defendants, and in the like sum for other 
money by the said plaintiff before that time paid, laid out, and ex- 
pended for the said defendants and at the like special instance and 
request of the said defendants, and in the like sum for other money 
by the said defendants before that time had and received to and for 
the use of the said plaintiff, and in the like sum for other money 
before that time and then due and owing the said plaintiff for 
interest upon and for the forbearance of divers other sums of money 
before that time and then due and owing from said defendants to said 
plaintiff, and in the like sum for goods, wares, and merchandise 
before that time sold and delivered by the said plaintiff to the said 
defendants at the like special instance and request of the said de- 
fendants, and in the like sum for the price and value of work then 
done and material for the same provided by the said plaintiff for 
the said defendant and at the like special request of the said defend- 
ants; and, being so indebted, the said defendants, in consideration 

thereof, afterwards, to wit, on the day and year aforesaid and 
8] at the place last aforesaid, undertook and then and_ there 

faithfully promised the said plaintiff well and truly to pay 
unto the said plaintiff the several sums of money in this count 
mentioned when the said defendants should be thereunto afterwards 
requested. 

And whereas, also, tle said defendants afterwards, to wit, on the 
day and year last aforesaid and at the place last aforesaid, accounted 
together with the said plaintiff of and concerning divers other sums 
of money before that time due and owing from the said defendants 
to the said plaintiff and then and there being in arrear and unpaid, 
and upon such accounting the said defendants then and there were 
found to be in arrearand indebted to the said plaintiff in the further 
sum of thirty thousand (30,000) dollars of like lawful money as afore- 
said; and, being so found in arrear and indebted to the said plain- 
tiff, the said defendants, in consideration ‘thereof, afterwards, to wit, 
on the day and year last aforesaid and at the place last aforesaid, 
undertook and then and there faithfully promised the said piain- 
tiff well and truly to pay unto thesaid plaintiff the sum of money 
last mentioned when the said defendants should be thereunto after- 
wards requested ; nevertheless, the said defendants (although often 

requested, etc., to wit, on the several days when the said bill 
82 of exchange, checks, & acceptances became due and payable 

severally according to the tenor and effect thereof severally 
and oftentimes since, to wit, at the place last aforesaid) have not yet 
paid the said several sums of money above mentioned or any or 
either of them or any part thereof to the said plaintiff, but to pay 
the same or any part thereof to the said plaintiff the said defend- 
aunts have hitherto wholly neglected and refused and still do neglect 
and refuse, to the damage of the said plaintiff of thirty thousand 
(30,000) dollars, and therefore the said plaintiff brings suit, ete. 

HENRY ©. WHITNEY, 
Plaintiff's Attorney. 
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It is hereby stipulated that the within counts may be filed as an 
amendment to the declaration. 
CHAS. H. LAWRENCE, 
Att’y for W. F. Durant. 


Kndorsed: Filed Nov. 9, 1885. Wm. H. Bradley, cl’k. 


Afterwards, to wit, on the second day of December, 1885, came 
the plaintiff, by his attorney, and filed in said clerk’s office 
83 his replications to theeighth plea of said defendant, William 
F. Durant, in said entitled cause; which said replications 

are in the words and figures following, to wit : 


Replications. 


The replication of Henry J. Rogers, plaintiff, to the eighth plea of 
said defendant, Wiiliam F. Durant, impleaded, «ec. 

And the said plaintiff, as to so much of the said plea of the said 
defendant, William F. Durant, by him eightly above pleaded as 
avers that there were two partnerships, one known and designated 
as Davis, Sprague & Co. and the other known and designated as 
James W. Davis and Associates, and denies that said defendant, 
William F. Durant, was a member of tlie latter-named firm, and as 
avers that it was a matter in issue In said New York suit as to what 
Various persons com posed the respective firms of Davis, Sprague WX 
Co. and James W. Davis & Associates, and as sets forth the rights of 
pl’t'ff upon that judicial inquiry, and as avers that it became and was 
necessary 1n said suit to determine what persons were liable to the 

creditors of James W. Davis and Associates and what per- 
84 sons were liable to the creditors of Davis, Sprague & Co., and 

as refers to the finding of the referee in said New York suit 
and the judgment of the’court thereon to the effeet that the defend- 
ant William F. Durant was not liable on the claims herein sued on, 
and that said claims were not chargeable to said defendant, Wil- 
liam F. Durant, and his associates in the million-tie contract, says: 

That he ought not to be barred from having or maintaining his 
aforesaid uclion thereof against lim, sald Wm. F. Durant, because 
he savs that the said two alleged partnerships were one and the 
same, under a dual name, composed of the same individuals, organ- 
ized for and that it performed the same objects and business, and 
known, called, and designated indifferently by either or both of said 
names in various phases of the business operations of said partner- 
ship, and that it was not in issue in the New York suit referred to 
in said plea, so far as the issues which were tendered to this plaintiff 
or in which he had a right to litigate were concerned, whether there 
were two distinct firms, the one known as Davis, Sprague & Co. 

and the other as Jas. W. Davis & Associates, or what 
85 persons composed the said firms respectively, or to what ex- 
tent the members of said firms were liable on the claims filed 
before the referee appointed in the New York suit in said plea re- 
ferred to, or whether the defendant Wm. F. Durant and his asso- 
ciates of the firm of Davis, Sprague & Co. were members of the firm 
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of Jas. W. Davis & Associates or were liable on the debts claimed 
by the plaintiff in this case, or whether the defendant was liable ou 
any of the claims presented by the pl’t'ff herein, nor did the pl’'ff 
herein introduce testimony upon any of said issues or become in 
law or in fact a party and privy to said cause and proceeding, nor 
had he any right of appeal, nor could he have appealed from the 
finding of the court except as to the amount, validity, and owner- 
ship of said claims; and the said plaintiff in fact saith that in the 
course of the proceedings in said New York suit an order was en- 
tered and recorded as follows, viz: “ It is ordered that all persons, 
parties, and corporations having claims against the firms of Davis, 
Sprague & Co. and James W. Davis and Associates, or either or both 
of said firms, present the same, together with their proofs in sup- 

port of the validity thereof, to A. A. Redtield, Esqr., the referee 
56 heretofore appointed in this action, at his office, No. 20 Nas- 

sau street, in the city of New York, within twenty days’ 
from and after the service upon them, respectively, of a copy of 
this order; and itis further ordered that any claim against either 
of said firms not so presented within the time above limited shall 
be excluded from participation in the fund in question in this action 
and from all funds that may come into the hands of the receiver 
herein; and it is further ordered that the said referee take prool In 
support of and adversely to the validity of anv and all claims so 
submitted to him and determine upon the validity thereof and the 
amount justly due for principal and interest thereon, and from time 
to time report, as shall seem convenient for him, said claims, together 
with his findings of law and fact thereon.” 

And thesaid plaintiff avers that he presented the aforesaid claims, 
being the same claims impleaded in this suit, under the order afore- 
said, and that he did not offer any proof nor was any proof offered 
in his behalf, nor did he use any proof (if any) offered by any other 
person or parties as to what persons composed the firm of Davis, 
Sprague & Co. or the firm of Jas. W. Davis & Associates or were 

liable to the creditors or either thereof, nor was plaintiff 
87 illowed to offer or to use any such proof, and that the only 

proof this pl’t’ff offered or that was offered fur or used by 
him in the New York suit was as to the amount, validity, and 
ownership of said claims, and that no other questions or issues 
were res judicata as to plaintiff except said last-named questions or 
issues, and that the findings of the referee in the said New York 
suit and the judgment of the court there ‘upon to the effect that the 
defendant William F. Durant was not liable on the claims herein 
sued on, and that said claims were not chargeable to said defendant, 
Wm. F. Durant and his associates in the “ million-tie” contract, 
was unauthorized by the issues in said suit towhich pl’vtf was a 
party, and were beyond the powers of said court and were not res 
judicata as to this plaintiff, nor was the question of the personal lia- 
bility of the defendant ‘Wm. F. Durant or of the personal liability 
of any other of said defendants involved in said adjudication, so far 
as this plaintiff is concerned, nor did this plaintiff acquiesce in said 
judgment, except so far as the same related to the amount. validity, 
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and ownership of said claims; and this the said defendant is ready 
to verify. Wherefore he prays judgment, &c. 
HENRY C. WHITNEY, 
pee for Plaintiff 


55 And for a further replication to defendant’s plea by him 
eighthly aneve pleaded the said pl't'fl says preciudi non, be- 
cause hes ays th at before the said ple tf acquired any of the ob liga- 
tions sued on herein the said defendant, William I. Dur: ant held 
himself out to said pl’v’ff as a partner in the firm of James W. Davis 
Associates and never renounced or disclaimed said holding out as 
a partner until after plaintiff had acquired all of said claims, and 
that said plett Was induced by such holding out of said defendant, 
Dur: int, as a partner to acquire said claims and each thereof, and 
a { fl would not have acquired: them but for such holding out of 
| Durant to him as a partner; and this the said pl’t’ff is ready to 

ve rit ty. Wherefore he prays judem: nt, Ke. 

HENRY C. WHITNEY, 
‘dcae for Plaintiff. 


(Endorsed:) Filed Dee. 2, 1885. Win. H. Bradley, cl’k. 


SY On the same day, to wit, on the second dav of December, 

1885, came William IF. Durant, impleaded, &e., by his attor- 
ney, and filed in said clerk’s ofhce his demurrer to the first and 
second replications of the sald plaintiff LO the elghth plea 1 said 
entitled Cause ; which said demurrer is in the words and figures fol- 
lowing, to wit: 


Demurrer. 


UNITED STATES OF AMERICA. } 
Northern District of Illinois, | 


In the Cireuit Court Thereof. 


Henry J. RoGers 


JAMES W. Davis, Wm. IF. DuRAnrt, et al. 


Now comes defendant William F. Durant, impleaded as defend- 
aut in the above-entitled cause, by Charles H. Lawrence, his attor- 
ney, and says that the first and second replications of the said 
plaintiff to the said eighth plea of the said defendant and the mat- 
ters therein contained, in manner and form as the same are above 
pleaded and set forth in said replication, severally are not sufficient 
in law for the said plaintiff to have or maintain his aforesaid action 

thereof against the said defendant, and that he, the said de- 
90 fendant, is not bound by law to answer the same; and this 
the said defendant is ready to verify. 

Wherefore by reason of the insufhiciency of the said replications 
and each of them in this behalf the said defendant prays Judgment 
if the : suld plaintiff ought to have or maintain his aforesaid action 
against li, ete. 
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And the said defendant, according to the form of the statute in 
such case made and provided, here states and shows to the court 
the following causes of demurrer in law to the said replications sev- 
erally—that is to say: 

The said first replication has no proper conclusion. 

The said first replication, while traversing certain allegations of 
said eighth plea, is not a plea of nul tiel record. 

Said first replication is neither a plea of nu/ tiel record nor does it 
confess and avoid said eighth plea. 

Said first replication by its averments seeks to vary the judgment 
and record pleaded in said eighth plea. 

Said first replication avers matters and facts in regard to the 
record and judgment set up in said eighth plea for the purpose of 
explaining said eighth plea and denying its conclusions, and there- 
fore amounts to a demurrer. . 

Said second replication to said eighth plea has no proper conclu- \ 


sion. 
91 Said second replication to said eighth plea departs said . 
plaintiff's declaration. f 


Said second replication to said eighth plea is not a plea in con- 
fession and avoidance and does not conclude to the country. 

Said second replication is not a proper traverse of said eighth 
plea. 

Said first and second replications and each of them, while in sub- 
stance amounting respectively to a traverse of said eighth plea, are 
not nor is either of them in proper form a traverse of said plea. 

That said first and second replication- are,and each of them is in 
certain other respects uncertain, informal, and insufficient. 
| CHARLES H. LAWRENCE, 
| Att'y for Wiliam F. Durant. 


{ 
B. C. COOK, Of Counsel. 
+ 
f 


Endorsed: Filed Dec. 2, 1885. Wm. H. Bradley, clerk. 


Among the files in said cause is the following paper, endorsed on 
the back: “ Henry J. Rogers vs. William F. Durant, impleaded, &e.” | 


Replication to 8th plea in words and figures as follows: 


92 UNITED STATES OF AMERICA, 
Northern District of Illinois, | 


In the Circuit Court Thereof. 


Henry J. RoGers ) 
Us. . 


JaMEs W. Davis, Wm. F. Durant, et al. j 


Now comes defendant William F. Durant, impleaded as defend- 
ant in the above-entitled cause, by Charles H. Lawrence, his attor- 
ney, and says that the first, second, and third replications of the 
said plaintiff to the said eighth plea of the said defendant and the 
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matters therein contained, in manner and form as the same are 
above pleaded and set forth in said replication, severally are not nor 
is either of them sufficient in law for the said plaintiff to have or 
maintain his aforesaid action thereof against the said defendant, 
and that he, the said defendant, is not bound by law to answer the 
sale. 
And this the said defendant is ready to verify. 

93 W herefore, by reason of the insufhiciency of the said repli- 

cations and each of them in this behalf, the said defendant 
prays judgment if the said plaintiff ought to have or maintain his 
aforesaid action against him, ete. 

And the said defendant, according to the form of the statute in 
such case made and provided, here shows and states to the court the 
following causes of demurrer in law to the said replications sev- 
erally—that is to say: 

The said first replication has no proper conclusion. 

Said second replication amounts but to a plea of nul tiel record, 
and is not in proper form therefor. 

Said second replication by its averments seeks to Vary the record 
set up in said eighth plea. 

Said third replication to said eighth plea is not a plea in confes- 
sion and avoidance and does not conclude to the country. 

Said third replication to said eighth plea departs said plaiutiff’s 

declaration 
94 Said third replication is not a proper traverse of said 
eighth plea. 
COOK & LAWRENCE, 
Alt’ys for Wm. F. Durant. 
The Replications of Henry m i Rog rs, Pia ntoff, to the Kighth: Plea of said 
De fi ndant, William PR Duraat, [mpleaded, AWC. 


First. And the plaintiff, as to the plea of the defendant by him 
eighthly above pleaded, says precludi non, because he says that there 
is not any record of the supposed p.oceeding in the said eighth plea 
mentioned remaining in said supreme court of New York in man- 
ner and form as the said defendant hath above in his said plea 
alleged; and this the said plaintiff is ready to verify, etc. Wherefore 
he prays judgment, Kc. 


HENRY C. WHITNEY, For Pref. 


Second. And for a further replication to said eighth plea the said 
plaintifl Says precludr non, because he s iys that although true it is 
that on September 26th, A. D. 1870, the said defendants, William F, 
Durant, M. B. Sprague, and P. 8. Mattox, commenced a suit in the 
supreme court of New York against Timothy C. Richards, James 
W. Davis, James H. Gessner, William Ruth, Henry C. Crane for 
the objects stated in said plea, and true it is that on October 22nd, 

“A. D. 1870, said cause was referred to A. A. Redfield, as sole 
95 referee, to hear and determine the same and to take and state 
an account of all claims chargeable against the fund belong- 
6—3sI158 
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ing to said parties, and altho’ true it is that it was an issue between 
said parties whether there were two firms composed of said several 
parties—the one known as Davis, Sprague & Co. and the other 
known as James W. Davis and Associates—and altho’ true it is that 
the referee in said cause found and reported that there were two 
firms—the one known as Davis, Sprague & Co. and the other known 
as Jumes W. Davis and Associates—and that said defendant, Wil- 
liam F. Durant, was a member of the former firm and liable for its 
debts, but that he was nota member of the latter firm and not liable 
for its debts, and altho’ true it is that said report of the referee was 
confirmed by the court, which was a court of general jurisdiction, 
aud a judgment of said court rendered thereon, which judgment still 
remains in full force and effect, in nowise revised, annulled, or ap- 


pealed from ; and altho’ true it is that on November 11th, A. D. 1870, 


an order was entered in said cause that all persons, parties, and corpo- 
rations having claims against the firmsof Davis, Sprague and Co. and 

James W. Davis & Associates or either or both of said firms 
U6 present the same, together with their proofsin support of the 

validity thereof, to said referee within 30 days from and after 
the service upon them of a copy of said order, and that any claim 
against either of said firms not so presented should be excluded 
from participation in the fund in said suit; although true it is that 
in or about the month of July, A. D. 1871, the samme being within 
00 days from and after service upon him of a copy of said order, the 
sald plaintiff did present the same claims which are sued on herein 
and did offer proof of their ownership, validity, and amount, and 
altho’ true it is that the said referee did find and report that said 
claims were valid only against the firm of James W. Davis and As- 
sociates and against the fund belonging to that firm, and that they 
were not valid against the firm of Davis, Sprague & Co., nor against 
the fund belonging to that firm, nor against any members of the 
latter-named firm— 

Yet, for replication in this behalf, the plaintiff says that the issues 
in said suit in the supreme court of New York, whether there were 
two firms, the one known as Davis, Sprague & Co. & the other 
known as James W. Davis and Associates, and what persons com- 
posed said firms were all made up, and the proofs thereunder taken 

and completed substantially before said plaintiff herein was 
97 notified to appear or before he became a party to said 

suit, and that he had no opportunity to and did not in fact 
participate either in making up the issues in those matters or in 
proving or in opposing proofs in reference thereto, and that he was 
no party to so much of said judgment as adjudicated such last- 
mentioned matters, and that he could not appeal from that part of 
said judgment, and that the only proof plaintiff herein was allowed 
to offer was as to the ownership, validity, and amount of his claims, 
and he is not bound or estopped by anything further; and this he 
is ready to verify. Wherefore, inasmuch as the said defendant 
William F, Durant hath not answered the said complaint of the 
plaintiff as to the breach and non-performance of the said premises 


ca 
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in the said declaration mentioned, he, the said plaintiff, prays judg- 
ment, 
HENRY C. WHITNEY, 
Att'y for PUt'ff. 


Third. And for a further replication to defendant’s plea by him 
eighthly above pleaded the plaintifi Says precludi non, because he 
says that before the said plaintiff acquired any of the obligations 
sued on herein the said defendant William F. Durant held himself 
out to said plaintiff as a partner in the firm of James W. Davis and 

Asssoclates and never renounced or disclaimed said holding 
ws out as a partner until after plaintiff had acquired all of 

sald claims, and that said plaintiff was induced by such 
holding out of said defendant, Durant, as a partner to acquire said 
claims and each thereof, and plaintiff would not have acquired 
them but for such holding out of said Durant to him as a partner ; 
and this the said plaintiff Is ready LO Vi rify. Wherefore he prays 
judgment, WC. 

HENRY C. WHITNEY, 
Att'y for PUtTf. 


O9 Afterwards, to wit, on the first day of March, in the ad- 

journed Marech-term of said court, 1886, in tne record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. 
rett, district Judge, is the following entry, to wit: 


Pr 


f py e . 


f« 


Henry J. RoGerRs ) 


vs. - Assumpsit. 
Wiriram F. Durant, «ce. } 

Now come the parties, by their attorneys, and the court having 
considered and being now fully advised upon the demurrer of the 
plaintiff to the third, fourth, and fifth pleas filed herein, sustains 
said demurrer as to said third plea and overrules it as to said fourth 
and fifth pleas; and the defendant's demurrer to first, second, and 
third replications of the plaintiff to the eighth plea filed herein 
having been heretofore submitted to the court, and the court being 
vow fully advised thereon sustains said demurrer to said first and 


I 
’ 
' 
‘ 


second replications and overrules said demurrer to said third repli- 
cation: and, on motion, leave Is civen the plaintifi LO amend the 
. . * ° a ’ 

first replication, and to defendant to rejoin double. 


LOO Afterwards, to wit, on the twenty-first day of June, in the 

adjourned May term of said court, 1886, in the record of the 
proceedings thereof in said entitled cause, before Hon. Walter Q. 
Gresham, circuit judge, is the following entry, to wit: 
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Henry J. RoGers 
vs. . A ssumpsit. 
Wittram F. Durant, «ce. 


On motion of the defendant, by Cook and Lawrence, his attorneys, 
the plaintiff is hereby ruled to reply within one wee k to the fourth 
and fifth pleas filed herein or be adjudged to abide by his demurrer 
and to complete the issue herein. 


101 Afterwards, to wit, on the twenty-third day of June, 1886, 

came William F. Durant, by his attorneys, and filed in said 
clerk’s office his rejoinder to the third replication to the eighth plea 
in said entitled cause; which said rejoinder is in the words and 
figures following, to wit: 


Rejoinde y 


UNITED STATES OF AMERICA. 
’ — . ° spe . POO « 
Northern District of Illinois, § 


Ia the Cireuit Court Thereof. 


Henry J. RoGers 
VS. - Assum psit 
Wm. F. Durant, Impleaded, &c. } 


Now comes the said defendant, Wm. F. Durant, impleaded, €c., 
by Cook & Lawrence, his att’ys, & by way of rejoinder to said plain- 
tiff’s s replication by him secondly pleaded to the eighth plea of this 
defendant, this defendant says actio non, & because he says that he 
did not hold himself out to said plaintiff as a partner in or a mem- 
ber of the firm of Jas. W. Davis and Associates at the time when, 
&c., & in the manner as said plaintiff hath alleged thereof in said 
plea mentioned. 

And of this the said defendant puts himself upon the country. 

WM. F. DURANT, 
By COOK ann LAWRENCE, 
His Att’ys. 


Endorsed: Filed June 23, 1886. Wm. H. Bradley, clerk. 


102 Afterwards, to wit, on the thirtieth day of June, in the 

adjourned May term of said court, 1886, in the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W, 
Blodgett, district judge, is the following entry, to wit: 


Judgment. 
Henry J. Rocers 
vs. 
WiiiraM F. Durant, Impleaded with James W. Davis { 
et al. 


Assumpsit, 


This cause having been heretofore argued upon the demurrers of 


ee. art 
a - 
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plaintiff to the third, fourth, and fifth pleas of said defendant Du- 
rant and the demurrers of said defendant to the first and second 
replications of said plaintiff to the eighth plea of said defendant and, 
the court having sustained said plaintiff’s demurrer to said third 
plea and the defendant having elected to abide said plea, and the 
said demurrers to said fourth and fifth pleas having been overruled 
and said demurrers to said first and second replications to said 
eighth plea having been sustained, and a rule having been entered 
herein requiring said plaintiff to reply to said fourth and fifth pleas 

by the fourth Monday of June of said May term and to com- 
105 plete the joining of issues or to elect to abide his said demur- 

rers and replications, come now again this day said plaintiff, 
by Henry C. Whitney, Esq., his attorney, and said defendant Durant, 
by Charles H. Lawrence, Esq., his attorney, and said plaintiff elects 
to abide his several demurrers to said fourth and fifth pleas and 
each of them and to abide his firstand second replications to said 
eighth plea and each of them; and all and singular the premises 
being seen and by the court now here fully understood, and it ap- 
pearing to the court that said fourth and fifth pleas and each of 
them of said defendant Durant to said plaintiff’s declaration are 
good and sufficient in law to bar said plaintiff from having and 
maintaining his aforesaid action against said defendant, therefore 
it is considered by the court that the plaintiff take nothing by his 
suit, and that the defendant William F. Durant do go thereof with- 
oul day. 

And it is further considered that the defendant William F. Durant 
do recover against the plaintiff lis costs and charges by him about 
his defense in this behalf expended, to be taxed, and that the said 
defe:.dant have execution therefor, said execution to be stayed by 
agreement of parties for six months from this date. 


104 Afterwards, to wit, on the fourteenth day of December, 

1887. there was filed in said clerk’s office a bond in said 
entitled cause; which said bond ts in the words and figures follow- 
ing, to wit: 


Bond. 


Know all men by these presents that we, Henry J. Rogers and 
William M. Van Nortwick, are held and firmly bound unto William 
I’, Durant in the full and just sum of five hundred dollars, to be 
paid to the said William F. Durant, — certain attorney, executors, 
administrators, or assigns; to which payment, well and truly to be 
made, we bind ourselves, our heirs, executors, and administrators, 
jointly and severally, by these presents. 

Sealed with our seals and dated this fourteenth day of December, 
in the year of our Lord one thousand eight hundred and eighty- 
sevel. 

Whereas lately, at a term of the circuit court of the United States 
within and for the northern district of [llinois, in a suit depending 
in said court between Henry J. Rogers, plaintiff, and William F. 
Durant, impleaded with James W. Davis et als.,a judgment was 
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rendered against the said Henry J. Rogers for costs of suit, and the 
said Henry J. Rogers having obtained a writ of error and filed a 
copy thereof in the clerk’s office of the said court to reverse the 
judgment in the aforesaid suit, and a citation directed to the 
105 = said William F. Durant, citing and admonishing him to be 
and appear ata Supreme Court of the United States to be 
holden at Washington ihe second Monday of October next: 

Now, the condition of the above obligation is such that ifthe said 
Henry J. Rogers shall prosecute his suit to eflect and answer all 
damages and costs if he fail to make his plea good,then the above 
obligation to be void ; else to remain in full force and virtue. 

HENRY J. ROGERS. [SEAL. | 
WM. M. VAN NORTWICK.  [sear. |] 


Approved by— 


H. W. BLODGETT, Judge. 
Endorsed: Filed Dec. 14, 1887. Wm. H. Bradley, clerk. 


106 NORTHERN District oF ILLINOIS, ss: 


I, William H. Bradley, clerk of the circuit court of the United 
States for said northern district of Illinois, do hereby certify the 
above and foregoing to be a true and complete transcript of the 
record of all the proceedings had in said court in the cause wherein 
Henry J. Rogers is the plaintiff and William F. Durant, impleaded 
with James W. Davis ef al., is the defendant, as the same appear 
from the files and records of said court now remaining in my custody 
and control. 

In testimony whereof I have hereunto 
Seal of Circuit Court set my hand and affixed the seal of said 
U.S., Northern Dist. court, at my office, in Chicago, in said dis- 
Illinois, 1855. trict, this twetty-first day of December, 
1887. ; 
WM. Il. BRADLEY, Clerk. 


107 Uwnirep STATES OF AMERIvA, |... 
Northern District of Illinois, | 


The United States of America to the judges of the circuit court of 
the United States for the northern district of Illinois, Greeting : 


Because in the record and proceedings, as also in the rendition 
of a judgment in a plea which is before you in said circuit court, be- 
tween Henry J. Rogers, plaintiff, and William F. Durant, impleaded 
with James W. Davis e¢ al., defendant-, in an action of assumpsit, a 
a manifest error hath happened,to the great damage of the said 
Henry J. Rogers, plaintiff, as by his complaint appears, aud it being 
fit that the error, if any there has heen, should be dulv corrected 
and full and speedy justice done to the parties aforesaid in this behalf 
you are hereby commanded, if judgment be given therein, that then, 
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under your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, to the 
¥ 


Supreme Court of the United States, together with this writ, so that 
vou have the same at Washington on the second Monday of Octo- 
ber, A. D. L888, in the Supreme Court to be then and there held, 
that, the record and proceedings aforesaid being inspected, the said 
Supreme Court may cause further to be done therein to correct that 
error what of right and according to the law and custom of the 
United States should be done. 

Witness the Hon. Morrison R. Waite, 
Seal of Circuit Court Chief Justice of the Supreme Court of the 
U.S., Northern Dist. United States, this sixteenth day of Novem- 
[llinois, 1855. ber, in the year of our Lord one thousand 
eight hundred and eighty-seven, and of the 

Independence of the United States the 112th year. 


WM. H. BRADLEY, 
Clerk of the Circuit Court of the United States 
for the Northern District of Illinois. 


| Endorsed:]| Supreme Court of the United States. Henry J. 
Rogers, plaintiff in error, vs. Wm. F. Durant, impleaded with James 
W. Davis et al., defendant- in error. Writof error. Copy deposited 
for the defendant- in error in the clerk’s office U.S., northern district 
of [i linois. 


108 UNITED STATES OF AMERICA, | 
Northern District of Lllinois. j “2 


To William F. Durant, Esquire, Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington 
on the second Monday of October, A. D. 1888, pursuant to a writ of 
error filed in the clerk’s ottice of the circuit court of the United States 
for the northern district of Itlinois, wherein Henry J. Rogers is 
plaintiff in error and William IF. Durant, impleaded with James W. 
Davis and others, are defendants in error, to show cause, if any there 
be, why the errors mentioned should not be corrected and speedy 
justice should not be done tothe parties In that behalf, 

Witness the Hon. Morrison R. Waite, Chief Justice of the United 
States, this fourteenth day of December, in the year of our Lord one 
thousand eight hundred and eighty-seven. 


H. W. BLODGETT, Judge. 


109 [ Endorsed :] Supreme Court of the United States. Henry 
J. Rogers, vs. William F. Durant, impleaded, &ec. Citation 
to October term, A. D. 18—. 
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UNITED STATES OF AMERICA, ce : 
Northern District of Illinois, ( it 

Henry C. Whitney, being first duly sworn, on oath saith that on 
the fifth day of January, A. D. 1888, affiant delivered a copy of the 
within citation to Chas. H. Lawrence, one of the attorneys of record 
in the within-entitled case, at the oftice of Cook & Lawrence, att’ys 
in said case, and affiant was at the same time there informed by said 
Lawrence that Wm. F. Durant, the aforesaid defendant, was absent 
from Chicago and was somewhere in the Southern States and would 
not return till next April. 


HENRY C. WHITNEY. 


Subscribed and sworn to before me this 5th day of April, A. D. 
1888. 
WM. H. BRADLEY, Clerk. 


110 Assignment of Errors. 


1. Court erred in overruling the demurrer of the plainuff to the 
third, fourth, and fifth pleas of the defendant William IF. Durant 
on April 20th, 1885. 


2. Court erred in overruling the demurrer of the plaintiff to the 
fourth and fifth pleas of the defendant William F. Durant on 
March Ist, 1886. 


* 


3. Court erred in sustaining the defendant’s, Wm. F. Durant’s, 
demurrer to the first and second replications of plaintiff to the 
eighth plea of the defendant William F. Durant on March Ist, 1886. 


4. Court erred in overruling plaintiff’s demurrer to defendant 
William F. Durant’s fourth and fifth pleas on June 30th, 1886. 

5. Court erred in sustaining the defendant William IF. Durant’s 
demurrer to plaintiff’s first and second replications to defendant 
William F. Durant’s eighth plea on June 30th, 1886. 

6. Court erred in rendering judgment in favor of the defendant 
William F. Durant and against the plaintiff upon the fourth and 
fifth pleas of the defendant William F. Durant. 

7. Court erred in ordering a nonsuit against the plaintiff by 
reason of the matters set forth in the fourth and fifth pleas of the 
defendant William F. Durant. 


> oe _—- : . — . , : , 

8. Court erred in rendering a judgment of nonsuit against the 
plaintiff upon the pleadings in the case. 

9. Court erred in ordering and directing a nonsuit against said 


- plaintiff. 


10. Court erred in rendering a judgment against plaintiff 
111 and in favor of the defendant William F. Durant on the 
pleadings in the case. 


-*- - 


= 
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11. Court erred in rendering judgment in favor of defendant Wil- 
lam F. Durant and against the plaintiff in this case. 

12. Court erred in rendering judgment against the plaintiff for 
costs 1n this cause 

15. Court erred in not submitting the issues formed upon the first, 
second, sixth, and seventh pleas of the defendant William F. Du- 
rant to the consideration and verdict Ora jury 


HENRY C. WHITNEY, 
Attorney for Plain lz Henry m Rogers 


endorsed on cover: N. Illmois C. C. U. 8S. No. 318. Henry J. 
Rogers, plaintiff in error, vs. William F. Durant. Filed January 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, A. D. 1890. 
No. 315 


BRIEF AND ARGUMENT FOR 
PLAINTIFF IN ERROR 


DAVID J. WILE and 
SHEDD & UNDERWOOD, 
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OCTOBER TERM, A. D. 1890. 


No. 318. 


HENRY J. ROGERS, 


“Seago In Error to the Cir- 
Plaintiff in Error, 


cuit Court of the 

United States for 

WILLIAM F. DURANT, \ ‘the Northern Dis- 
Defendant in Error. trict of [linois. 


ws. 


This writ of error brings to this court for review rulings of the 
Circuit Court for the Northern district of Illinois upon certain ques- 
tions of pleading in that court. The questions raised are as follows, 
reciting the proceedings in order: 

Suit was begun in that court on January 26th, 


Rec., p. I. 1884, by the plaintiff in error against defendant 
Trans., p. I. in error, impleaded with James W. Davis, Morde- 


cai B. Sprague, William Ruth, Timothy P. Rich- 
ards, James H. Gessner and Henry C. Crane, trustee of Wilhel- 
mina Davis Train, surviving partners of the late firm of James 
W. Davis & Associates, upon twenty separate instruments in writing, 
providing for the payment of money, and executed or accepted 
by James W. Davis & Associates, bearing various dates between 
April 12, 1869, and February 12, 1870, and maturing at times be- 


tween the dates last named. ‘The defendant in error alone was 


served with process and appeared. The form of 
Trans., pp. 2-8. the action was assumpsit, and the original decla- 
ration the ordinary money counts. To this, de- 
fendant in error filed eight pleas, as follows: 
Rec., p. 19. 1st. The general issue, non-assumpsit, verified. 
Trans., p. 10. 2d. Denial of joint liability, verified. 
3d. ‘That the cause of action did not accrue 
within five years before the commencement of the 
suit. 
Rec.,’p. 23; 4th. That the action is founded upon bills of 
Trans., p. 20. exchange, and did not accrue within five years; but 
accrued, if at all, after February1o, 1869, and prior 
to April 4, 1872. 
5th. That the action is founded upon contracts executed outside 
the State of Illinois, and did not accrue within five years. 
6th and 7th. Payment. 
Rec., p. 25. Sth. A plea in the nature of a plea of res adju- 
Trans., p. 12. dicata, alleging at great length the existence of two 
firms known respectively as Davis, Sprague & Co., 
and James W. Davis & Associates; that defendant in error was in- 
terested in the former firm, but was not a partner nor interested in 
the business of the latter firm; that a suit was brought on Septem- 
ber 26, 1870, in the Supreme court of the city, 
Rec., pp. 26-31. county and State of New York, between the mem- 
Trans., 13-15. bers of the two firms mentioned, the trustees for the 
building of the Union Pacific Railroad, and the wife 
of Jas. W. Davis, for the purpose of adjusting the accounts between 
said firms, and of adjudicating all questions of liability of the mem- 
bers of the firm of Davis, Sprague & Co. to the creditors of James 
W. Davis & Associates; that said cause was referred to a sole 
referee to hear and determine, and to state an account of all claims 
between the parties to said suit, or in favor of creditors of said two 
firms; that after the appointment of a receiver for both firms, and 


ere fy —— 


s 
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certain other proceedings, to wit: On November 11, 1870, an 
order was entered requiring all creditors of either or both of said 
firms to present their claims with proofs in support thereof to said 
referee, on pain of exclusion from participating in the funds which 
should come to the hands of the receiver, and directing that said 
referee hear, determine and report upon the questions of ownership, 
validity and amount of all claims submitted to him; that in pursuance 
of said order plaintiff in error filed his claim upon the same causes of 
action involved in this suit with said referee, and introduced testi- 
mony in support of the same; that it was tried before said referee 
on the hearing touching said claims of plaintiff in error whether 
there were two distinct firms known as Davis, Sprague & Co., and 
James W. Davis & Associates, what persons composed said firms, 
and to what extent said firms and their members were liable on the 
claims of plaintiff in error; that said referee found and reported that 
the firm of Davis, Sprague & Co., including defendant in error, was 
not liable on the claims filed by plaintiff in error with said referee; 
that a final decree was entered on June 23, 1873, by said Supreme 
court of the city, county and State of New York, 
Rec., pp. 32-40. confirming said report, and finding znter alia, that 
Trans., 15-19. the defendants in the lower court transacted busi- 
ness together as a special venture in furnishing 
ties, etc., on the line of the Union Pacific Rail-road at points east- 
ward only of a point known as Elk Mountain; that James W. 
Davis and Jas. H. Gessner, under the name and style of “ Jas. W. 
Davis & Associates,” or of “James W. Davis, trustee,” furnished 
ties, etc., along the line of said railroad, west of Elk Mountain; 
that all of the work done by defendants below was performed be- 
tween November 20, 1867, and January 1, 1869. 
This plea further avers that plaintiff in error 
Rec., p. 41. might have appealed from said decree, so far as 
Trans., p. 19. the same referred to the claims presented to said 


referee, but has acquiesced in said decree, and taken 
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a dividend upon his claims from the fund set apart for the creditors 


of James W. Davis & Associates; that said decree is in full force 


and effect, and plaintiff in error is estopped to insist that the causes 
of action involved in this suit are valid as against defendant in error 
as a member of the firm of James W. Davis & Associates. 
Upon the first and second pleas plaintiff in error 
Rec., pp. 42-44. joined issue, and tothe sixth and seventh pleas filed 
Trans., 19, 20. replications traversing the same, while he demurred 
to the remaining pleas. 

Thereafter additional counts were filed by plaintiff in error de- 
claring specially upon all the instruments in controversy; upon 
eighteen of them as bills of exchange, and upon the remaining two 
as banker’s checks. 

The banker’s checks are as follows, to wit: 


‘‘ CHEYENNE, May 18, 1869. 
Rogers & Co., Cheyenne. 
Pay to the order of F. Haggerty, three hundred and eighty- 


eight ;45. dollars. 
J W. Davis & ASSOCIATES. 


Per C. CHRISTOPHER. 


Cashier.” 


** CHEYENNE, May 17, 15869. 
Rogers & Co., Cheyenne. 
Pay to the order of T. C. Bush, ninety-nine 3,5, dollars. 
J. W. Davis & AssociATEs. 
Per CHRISTOPHER, 


Cashier.” 


To the amended declaration the original pleas were ordered to 
stand, and also the similiters, replications and demurrers of plaintiff 
in error to the original pleas excepting as to the eighth plea, to 
which leave to reply double was given. 


——— 
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Thereupon plaintiff in error filed three replica- 

Rec. p. 94. tions to the eighth plea, of which the first is 
Trans., p.41. nul tiel record, concluding with a verification; 
the second admits the allegations of said plea 

Rec., pp. 95-97 as to the bringing ‘of the suit in New York., 
Trans., 42. the referee’s report and the judgment thereon; the 
order of November 11, 1870; the presentation of the 

claims; of plaintiff in error, and the finding of the referee on said claims; 
and adds that plaintiff in error was not notified to nor did appear in said 
New York suit until the issues as to the existence of two firms and the 
persons Composing same had been made up and the proofs there- 
under substantially completed; that he had no opportunity to par- 
ticipate nor did he participate in making up said issues or present- 
ing proofs thereunder; that he was not a party to so much of the 
judgment as adjudicated on said issues, nor could appeal therefrom, 
and that he could offer proof only as to the ownership, amount and 
validity of said claims and is not further estopped. 


Rec., p. 15. Concludes witha verification. The third replication 
Trans., p. 43. alleges that defendant in error held himself out as 


a partner in the firm of James W. Davis & Associates, 
whereby plaintiff in error was induced to acquire said claims; con- 
cluding with a verification. 

To the replications of plaintiff in error to the sixth and seventh 
pleas defendant in error filed similiters, and to the replications to the 
eighth plea, demurrers were filed, alleging that the first replication 
has no proper conclusion; that the second replication amounts to a 
plea of nul tel record, and is not in proper form, and that it seeks 
by its averments to vary the record set up in the eighth plea; that 
the third replication is not a plea in confession and avoidance, and 


does not conclude to the country. 


Rec., 93. Upon the above pleadings the court sustained 
Trans., 41. plaintiff's demurrer to the third plea, and overruled 


it as to the fourth and fifth pleas, and also sustained 


L | 
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defendant’s demurrer to the first and second replications to the eighth 
plea, and overruled it as to the third replication. 
(Rec., p. 99. The defendant thereupon rejoined, traversing the 


Trans., p. 45. third replication to the eighth plea. Plaintiff in error 


elected to abide by his demurrers to the fourth and 
fifth pleas and his first and second replications to the eighth plea, and 
defendant elected to abide his third plea; whereupon plaintiff’s suit 
was dismissed, the court finding the fourth and fifth 
Rec., p. 103 4. pleas sufficient to bar said plaintiff’s claim. 
Trans., 45. Plaintiff in error alone appealed to this court. 

The questions presented for decision are, then, 
whether the instruments described by plaintiff in error as bank checks, 
hereinbefore set forth, come within the term “ bills of exchange,” used 
in the statute of Illinois, quoted below, and are barred by the statute 
of limitations, set up in the fourth and fifth pleas; and whether the 
replications to the eighth plea properly answer that plea. 

The sections of the statutes of Illinois in force at the dates of ex- 
ecution of these instruments, on the subject of “ Limitations of Ac- 
tions,” here involved, are as follows: 

“2 Laws 1849, 44, 5, Nov. § 1, P. 731, S. 752, 77, WRITTEN 
EvIpENCE OF INDEBTEDNEss.— Sixteen Years.| All actions founded 
upon any promissory note, simple contract in writing, bond, 
judgment, or other evidence of indebtedness in writing, made, 
caused, or entered into after the passage of this act, shall be com- 
menced within sixteen years after the cause of action accrued, and 
not thereafter. 

“ Ibid., § 2, 18; PRoMIsE NoT IN WritinG.—Five years.| All 
actions founded upon accounts, bills of exchange, orders, or upon 
promises not in writing, express or implied, made after the passage 
of this act, shall be commenced within five years next after the 
cause of action shall have accrued, and not thereafter. 


a 


ASSIGNMENT OF ERRORS. 


The rulings of the trial court which will be urged as error, here, 
are as follows, with the numbers originally given the same in as- 
signing error: 

3. The court erred in sustaining demurrer of 

Rec., 110, 111; the defendant in error, William F. Durant, to the 

Trans., 48, 49. first and second replications of plaintiff to the eighth 
plea. 

4. The court erred in overruling plaintiff's demurrer to the 
fourth and fifth pleas. 

6. The court erred in rendering judgment in favor of the de- 
fendant in error, and against plaintiff in error, upon the fourth and 
fifth pleas of the defendant in error. 

7. The court erred in ordering a nonsuit against the plaintiff in 
error by reason of the matters set forth in the fourth and fifth pleas 
of defendant in error. 

8. The court erred in rendering a judgment of nonsuit against 
the plaintiff in error upon the pleadings in the case. 

12. The court erred in rendering judgment against plaintiff in 


error, and in favor of defendant in error for costs in this case. 
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BRIEF AND ARGUMENT. 


ee plea must answer fully all it professes to answer. 
Gould, Pl., page 331. 
Co. Litt., 303 a. 
Chitty, Vol., 1, 523-6. 


II. Bankers checks are not bills of exchange. 


Merchants Bank vy. State Bank, 10 Wall., 647. 
ln re Brown, 2 Story, 502. 

Morrison v. Bailey, 5 O. St., 13. 

Hlawley v. Fetlte, 10 Oregon, 31. 

Levy v. Laclede Bank, 18 Fed. Rep., 192. 
Champion v. Gordon, '70 Penn. St., 474. 
McDonald v. Stohay, t Mon., 388. 


II Il. The Federal courts are not bound by the decisions of 


State where a question of general commercial law arises. 
Boyce v. Tobb, 18 Wall., 546. 
Hough v. Railway Co., 100 U. 5S., 213. 
Williams v. Suffolk Ins. Co., 13 Pet., 415. 
Robinson v. Comm. Ins. Co., 3 Sum., 220. 


Oats v. National Bank, 100 U.S., 239; 2 Sum., 


And cases cited in 


Bump on Federal Procedure, 420, Ed. of 1881. 


the 


, 
275. 
s 
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IV. Banker’s checks, not being bills of exchange, are properly 


classed as “ other evidence of indebtedness in writing” under the 


staute, and are not barred until the expiration of sixteen years from 


their date. 


Gross’ Statutes of Illinois, Vol. 1, page 430, Chapter 


66, Sects. 17-20. 


Seen emma o ~ 
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V. The statute of limitations set up by the fifth plea was not in 
torce when the cause of action arose and does not apply to it. 
Gross’ Statutes of Illinois, Vol. 1, page 430, Chapter 


66, Sects. 15-20. 


‘VI. A replication of nul lel record to a plea of res adjudicata, 
properly concludes with a verification. 
Gould on Pl., page 289, § 17. 
Chitty Pl., Vol. I, § 557 & § 600. 
Tidd’s Practice, 9th Ed., Vol. II, 742. 


Puterbaugh Pl. & Practice, Common Law, 393. 


VIl. The replication of nu/ tiel record to a plea of res adjudicata 
only goes to the existence of the record, and any matter of dis- 
charge must be specially replied. 

Tidd Pr., Vol. 1, p. 650. 
Chitty, Vol. 1,-§ 486. 


VIII. When a judgment or decree is relied on as conclusive be- 
tween parties in a subsequent suit, it must appear by the record of 
the former suit that the particular controversy sought to be pre- 
cluded was therein necessarily tried and deter mined. 

Love v. Trummn, to O. St., 45. 
Cook v. Barnby, 45 Tex., 97. 


Hammer v. Pounds, 57 Ala., 348. 


IX. It is only matters involved in the issues made by the plead- 
ings that are considered res judicata, and parol evidence 1s competent 
to show that a question which it appears by the record might have 
been litigated, was not in fact litigated in the former suit. 

Duncan v. Holcomb, 26 Ind., 378. 
Davis v. Canfield, 14 Barb. (5S. C.), O11. 


1 Greenl. Ev., § 528. 
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A PLEA MUST ANSWER FULLY ALL THAT IT PROFESSES TO ANSWER. 


This principle of pleading is elementary. If a plea in bar, pur- 
porting to be a complete answer to the count, upon its face fails to 
answer the whole, the plea is bad, the plaintiff’s course 1s to demur, 
and there will be no discontinuance in so doing. ‘The fourth plea 
of defendant, which sets up the five-year statute of limitations upon 
bills of exchange makes no defense to those two instruments in suit 
which are not bills of exchange. The plaintiff declares upon in- 
struments of two sorts, checks and bills of exchange. Defendant 
pleads that all are bills of exchange, and barred by the statute of 
limitations on such instruments. If in fact checks are not bills of 
exchange, defendant’s plea is bad, as answering less than it pur- 
ports to answer, and plaintiff's demurrer to it should have been sus- 


tained. 


ra. 
BANKERS CHECKS ARE NOT BILLS OF EXCHANGE. 


In the first case cited on this point, this court has held that 
“ bank checks are not inland bills of exchange, but have many of 
the properties of such commercial paper, and many of the rules of 
the law merchant are alike applicable to both. * * * The 
chief points of difference are that a check is always drawn on a 
bank or banker. No days of grace are allowed, etc.” 
Merchants’ Bank vy. State Bank, 10 Wall., 647. 


The declaration avers that these instruments are banker’s checks, 
and drawn on Rogers & Co., bankers; they call for payment forth- 
with, and comply in all other respects with the definitions of checks 
above given. 


Judge Story has discussed this question at some length, holding 
clearly that the distinction between the two classes of commercial 


II 


paper 1s unmistakable, and one desirable to retain rather than to ob- 
literate. 
/n re Brown 2 Story 502. 

He says: 

‘Checks are as well known now as bills of exchange, as a class 
‘of distinct instruments in commercial negotiations; and he who 
‘seeks to make them identical in all respects with bills of exchange, 
‘‘may unintentionally be introducing an anomaly instead of sup- 
‘ pressing one.” 

Not only is this rule adopted, and followed by the federal courts, 
but also the courts of last resort in a number of the states have ap- 
proved it, as appears from the cases cited, which might be added to 
extensively. 

It is said that the Supreme court of Illinois has expressly decided 
that checks are bills of exchange. 

Bickford v. First National Bank, 42 Mll., 243. 


A careful examination of the language used by BREEsE, J., shows 
that he practically agrees with Justice Story: “ Bank checks,” he 
says, “ are substantially inland bills of exchange”; on the authority of 
Chancellor Kent, who is cited by Story, and of other less influential 
opinions. But “ nu//um simile est idem,” as Story has carefully pointed 
out; similarity does not constitute identity, and the case cited does 
not controvert the position taken, that bankers’ checks, however, 
closely resembling bills of exchange, do not come under that de- 


scription. 


II1. 


FEDERAL COURTS ARE NOT BOUND BY THE DECISIONS OF THE STATE 
WHERE A QUESTION OF GENERAL COMMERCIAL LAW ARISES. 


When a federal court has decided for itself upon a question of a 
general nature, not based on a local statute or usage, or on any 
principle which has become a settled rule of property, that position 
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will not be abandoned, because the Supreme court of a state, 
whence the question comes, has held otherwise. This is especially 
true of matters belonging to universal commercial law. Suppose 
‘the Supreme court of Illinois were to hold that a promissory note 
‘is not entitled to days of grace, the commercial world, which had 
used promissory notes before the prairie sod of Illinois had felt the 
plow, would not be shaken in its views upon that point, nor would 
this court find it necessary to reverse itself merely for that reason. 
Equally true is it that the well recognized distinction between 
checks and bills of exchange, made by this court, and by many 
another of respectable authority, is not to be lightly cast aside at 
the wish of the Illinois court, even supposing that desire to have 
been clearly expressed. Numerous cases have been cited upon 
this point, and many more will suggest themselves to the court. 


IV. 


BANKERS CHECKS, NOT BEING BILLS OF EXCHANGE, ARE PROPERLY 
CLASSED AS “ OTHER EVIDENCE OF INDEBTEDNESS IN WRITING ” 
UNDER THE STATUTE, AND ARE BARRED ONLY AT THE EXPIRA- 
TION OF SIXTEEN YEARS FROM THEIR DATE. 


In the statute, actions founded upon any “ promissory note, sim- 
“ ple contract in writing, bond, judgment or other evidence of indebted- 
“ness in writing” are grouped together, arid distinguished from 
actions founded on “accounts, bills of exchange, orders, or upon 
* promises not in writing, express or implied.” The general dis- 
tinction between the two groups clearly is that the former contains 
obligations of a higher class than the latter, and as checks are spe- 
cifically named in neither, whether they belong to the one or the 
other, may properly be determined by the degree of obligation im- 
posed by them on their maker. 


Certainly, giving a check on a banker, over one’s signature, thus 


————— 
a 
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asserting the presence in the banker’s hands of money sufficient to 
satisfy it, creates an obligation which may well be longer lived than 
that of an open, unadjusted account; of an “order,” perhaps en- 
titling the bearer to credit for trade at a country grocery, perhaps 
calling for the delivery of a horse or a house, a carload of produce 
or a paper of pins—an off-hand instrument, designed for immediate 
use and of temporary service; or of a promise not in writing. The 
only other species of instruments included in this group is bills of 
exchange, and this court has said that checks are not bills of ex- 
change. 

Why, then, hesitate to say that on a par with promissory notes, 
and simple contracts in writing, checks should be classed as “ other 
“ evidence of indebtedness in writing,” not otherwise distinguished, 
and as entitled to the longer lease of life?’ This is the group to 
which, by natural affinity and by direct description, if not named, 
checks belong. 


It will be said that checks are “ orders,” and, in a general sense, 
this is true. A check is an order addressed to a bank or banker, 
directing the payment of money in accordance with itsterms. But, 
in ordinary usage, in the customary mode of employing language, 
which is the first guide to the interpretation of a statute, “* orders ” 
are never made to include “checks,” which are invariably con- 
sidered and spoken of as a class by themselves. “Orders,” as 
popularly understood, are instruments of a less fixed character than 
checks, imposing a less serious obligation upon the maker, couched 
in any form of language, not merely transferable, and providing for 
the delivery of anything or the performance of any service. Out- 
side of and apart from them, checks are placed by themselves. 
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V. 


Tue STATUTE OF LIMITATIONS SET UP BY THE FirtTH PLEA WAS 
NOT IN FORCE WHEN THE CAUSE OF ACTION AROSE, AND DOES 
NOT APPLY TO IT. 


In Gross’ Statutes of Limitations, Chap. 66, page 430, as Sect. 
15, the following provision appears: 

« Laws 1849, 132, 10 Feb., § 1, p. 730, S. 752. [PERSONAL 
«“ AcTions—FIVE YEARS]: All actions of trespass, detainer, trover 
“and replevin; all actions founded on any promissory note, bill of 


* exchange, book account or simple contract; all actions founded on 
“any. promissory note, bond, judgment, contract or indebtedness 
* executed, rendered, entered into, or accrued beyond the limits 
‘of this state, and all actions on the case shall be commenced 
“ within five years next after such recovery, or the cause of such 
“action shall have accrued, and not after. All parts of acts incon- 
“* sistent with the provisions of this act are hereby repealed.” 
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Following this provision, as sections 17, 18 and 20 of the same 
chapter, are the following: 


“2 Laws 1849, 44, 5 Nov., § 1, p. 731, S. 752, 77. [ WRITTEN 
“ EVIDENCE OF INDEBTEDNESS.—SIXTEEN YEARS]: All actions 
“founded upon any promissory note, simple contract in writing, 
“bond, judgment, or other evidence of indebtedness in writing, 
-* made, caused, or entered into after the passage of this act, shall 
“be commenced within sixteen years after the cause of action 
«“ accrued, and not thereafter.” 

“Ibid, § 2, [18. Promise Not in Writinc.—Five YEARS |: 
“ All actions founded upon accounts, bills of exchange, orders, or 
“upon promises not in writing, express or implied, made after the 
“passage of this act, shall be commenced within five years next 
S «‘ after the cause of action shall have accrued, and not thereafter.” 
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“ [bid.,§ 4. | Former Acts Repeatep]}: So much of chap- 
‘ter 66 of the said revised statutes, entitled ‘ Limitations,’ as is in 
“conflict with this act is hereby repealed; and so much of the said 
‘act amendatory thereof, passed February 10, 1049, as is inconsist- 
‘ent with this act, is hereby repealed; Provided always, that the 
‘“‘several acts aforesaid shall hereafter, in all actions instituted 
‘upon causes of action arising during the period in which said laws 
“‘ were respectively in force, be the rule of limitations and adjudica- 
“ tion in all such cases, and that neither this act nor said amenda- 
“tory act shall be so construed as to limit or affect the right of 
‘“‘ action upon any matter of indebtedness or cause of action exist- 
‘“‘ing or accruing before their several enactment.” 


At the time when the instruments in question were executed all 
of the above statutes had been enacted. The act of November 5, 
1849, was in full force, and also so much of the act of February 10, 
1849, as is not inconsistent with the later act. Whether, under 
these two acts, actions on promissory notes, bonds, judgments, con- 
tracts and indebtedness executed, etc., beyond the limits of Illinois 
are barred in five years or in sixteen years after the cause of action 
accrued, must be determined by this language. The act of No- 
vember 5th includes in its terms all promissory notes, simple con- 
tracts in writing, bonds, judgments, or other evidence of indebted- 
ness in writing, without distinction as to where or how made, caused 
or entered into; the act of February roth includes so many of those 
contracts, etc., as were executed without Illinois, and provides for 
them a period of limitation different from that fixed by the later act. 
If the greater includes the less, the terms of the act of February roth 
upon such causes of action as have been referred to are inconsistent 
with those of the later act, and the former provision is repealed. 
The mere statement of the position taken here by defendant in 
error, in view of the terms of the statute, is its own answer. The 
fifth plea, then, does not set up a valid ground of defense, and the 
demurrer to that plea should have been sustained. 


ie 
if. 
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Wi. 


A REPLICATION OF NUL TIEL RECORD TOA PLEA SETTING UP A JUDG-- 


MENT IN BAR OF AN ACTION PROPERLY CONCLUDES WITH A VERIFI- 


CATION. 


The demurrer to the first replication to the eighth plea is both 
genera] and special. The replication demurred to is a simple 
traverse, demurrable only for matters of form, if at all. The special 
matter set up is that the replication has no proper conclusion. 


The replication is as follows: 

« And the plaintiff as to the plea of the defendant by him eighthly 
“ above pleaded says prceclud/ non, because he says that there is not 
“ any record of the supposed proceeding in the said eighth plea men- 
“ tioned remaining in said Supreme Court of New York, in manner 
“and form as the said defendant both above in his said plea alleged, 
‘and this the said plaintiff is ready to verify, etc., wherefore he 
“ prays judgment, etc.” 

Gould on Pleading, page 289, Sec. 17, says, citing cases: 

« The trial by record takes place whenever a record is directly 
“ put in issue, by the plea of mul die/ record. This plea, (the only 
“ one by which a record can be d/rect/y put in issue), concludes with 
**a verification; and the issue is then closed by the adverse party’s 
“reaffirming the existence of the record, and praying that it may 
** be inspected by the court.” 

This is the rule laid down, also by Chitty, Tidd and Puterbaugh, 
and seems to have both age and weight of authority, in its favor. 
And as the replication is the general issue, unless the form is defect- 
ive, no course remains to the defendant, save to accept the issue ten- 


| dered, and his demurrer should have been overruled by the trial 
_  “‘seourt. 
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VII. 


THE REPLICATION OF NUL TIEL RECORD GOES ONLY TO THE EXIST- 
ENCE OF THE RECORD, AND ANY MATTER OF DISCHARGE MUST BE 
SPECIALLY REPLIED. 


This position is fully sustained by the authorities cited. If, there- 
fore, the judgment pleaded was actually rendered and is still in 
force, even though a perfect defense exist to the same, which ex- 
plains or contradicts some of the allegations of the eighth plea, in- 
tended to show that the judgment recited is binding as an estoppel 
upon the plaintiff in error, unless some other plea than nud Ziel 
record be permitted, the defense cannot be shown. In the case at 
bar, while it is not disputed that a judgment was rendered at the 
time and by the court specified in the eighth plea of defendant in 
error, which judgment contains the language quoted in that plea 
and is in full effect, still it is urged that the plaintiff in error was a 
party to that proceeding only sw modo, coming into said cause under 
an order permitting proof of the ownership, validity and amount of 
his claim, and of nothing else; that to the extent of determining 
those matters, and no farther, it is an adjudication binding upon the 
plaintiff; that he could have appealed from the judgment as to those 
three points, and nothing else. All these statements, if true, com- 
pose a valid defense to the estoppel sought to be asserted, but they 
do not in anywise contradict the existence of the judgment, nor of 
its language and contracts. If no replication but xu/ tel record is 
allowed to the eighth plea, none of these matters can be shown. 
The single burden of satisfying the court that the record exists rests 
on the deiendant, and when that light burden has been assumed the 
plaintiff is out of court, helpless, though he has never had his day in 
court. 

It cannot be that a mere claimant against a fund in court, who ap- 
pears under a restrictive order permitting his proofs to be placed on 
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file for participation in the fund when released, is to be bound by 
all the findings of the court between the principal litigants. If that 
were to be the result, it would be most unsafe ever to file claims 
with the receiver appointed on the application of one of a bankrupt 
or discordant firm of partners. Should the court find that as be- 
tween themselves they were not partners, the milltonaire being ex- 
empt from liability by secret agreement with his insolvent partner, 
and should the creditors by reason of filing their claims be bound by 
the finding of that court to pursue only the insolvent, though al- 
ways before ignorant of the actual state of things, and misled by the 
pretense of partnership, the case would offer a parallel to this one, 
if no feplication save uu/ tie! record is tolerated. 


It is confidently believed that this court will not lend itself to such 
a denial of justice, but will permit the plaintiff in error to maintain 
his replication, and to offer evidence under it against the unrighteous 
estoppel sought to be accomplished. 


To constitute an estoppel it must appear that upon the question 
of fact presented the party has had a day in court, in which he 
either did or ought to have put it in issue. 

Hooker v. Hubbard, 102 Mass., 345. 


It appears from the record that under the order of November 11, 
1870, the plaintiff in error appeared in court; that the only issue 
tendered him was that of the amount, validity and ownership of his 
claim, all of which werefound as he averred them; that prior to 
his appearance elaborate pleadings had been made up and an exten- 
sive hearing had between the parties of record, in which he was 
allowed no share, and upon which an extensive decree was ren- 
_ dered, while the only portion of said decree entitled to create an 
id estoppel against plaintiff in error under the above rule is as follows 
ce “Tt is further adjudged that all persons, parties mad 
Rec., p. 39. “corporations named in clauses one and two of the 
ans.,p.18. “report of the referee herein of November 16, 
“1871, having appeared, filed their claims and 
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“proved the same before the referee, and the same having been 
‘adjusted and reported by the said decree, shall be considered as 
“ adjudicated upon as to the amounts claimed by them respectively.” 


To the extent of this finding plaintiff in error was before the 
court, and as to nothing else could he appeal. 


V IIL 


WHEN A JUDGMENT OR DECREE IS RELIED ON AS CONCLUSIVE BE- 
TWEEN PARTIES IN A SUBSEQUENT SUIT, IT MUST APPEAR BY THE 
RECORD OF THE FORMER SUIT, THAT THE PARTICULAR CON- 
TROVERSY SOUGHT TO BE PRECLUDED WAS THEREIN NECESSARILY 
TRIED AND DETERMINED. 


This is the very essence of an estoppel of record, that the same 
parties shall be concerned, and the same matter in question which 
has once been determined between those parties. It does not ap- 
pear from the order of November 11, 1870, by virtue of which 
alone the plaintiff in error was a party to the New York suit, 
that the issues between the principal parties in that suit, as to 
whether there were two partnerships or one, who composed the 
partnerships and what were the liabilities of each, were as to them 
necessarily tried and determined. It does appear by inference that 
nothing except the validity, ownership and amount of the claims 
was properly before the court concerning plaintiff in error, and 
parol proof is not admissible to show that the plaintiff in error was 
otherwise involved in the controversy of the New York suit than 
appears from the order of November 11, 1870. 


‘* When the declaration states a special matter as the ground of 
‘action, and issue is taken by the defendant upon the allegation, 
“ parol proof is inadmissible to show that a different subject was lit- 
‘“‘igated upon the trial.” 

Campbell v. Butts, 3 Comst., 173. 
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The “ special matter ” involved in the introduction of plaintiff in 
error was whether he had a valid claim, and how large a claim, 
against the firm of James W. Davis & Associates, regardless of who 
might compose that firm. Whatever action might be taken upon the 
-. Claim would give the claimant no personal judgment in that pro- 
ceeding against any individual or firm. Only the liquidation of the 
claim as against the fund was sought or could be expected, and any- 
thing concerning the characteristics, origin or peculiarities of the 
two alleged firms whose identity is sought to be settled by this de- 
cree, as far as plaintiff in error is concerned, was entirely collateral 
to his enforcing a claim against the fund in court for distribution. 
But to be res adjudicata, it must be directly and not collaterally in 
issue. 

Henry v. Davis, 13 W. Va., 251. 

And the mere fact that collateral or incidental matters are laid 
before the court or given in evidence during the progress of a con- 
troversy, does not render them part of the cause, and legitimate 
subjects of decision which will make them res adjudicata. 

Tams v. Lewits, 42 Pa. St., 411. 


From these principles and decisions it must be evident that 
plaintiff in error has an answer to this plea of estoppel of which he 
is entitled to avail himself, and of which he cannot take advantage 
under the replication of uu/ tiel record. Unless the decisions cited 
heretofore are disregarded, he must needs be permitted to plead it 
specially, and it is this permission only which is sought by the 
plaintiff in error in appealing from the ruling on the demurrer to 
the second replication to the eighth plea, which should have been 
overruled and not sustained. 


IX. 


Ilr Is ONLY MATTERS INVOLVED IN THE ISSUCS MADE BY THE PLEAD- 
INGS THAT ARE CONSIDERED RES ADJUDICATA, AND PAROL EVI- 
DENCE IS COMPETENT TO SHOW THAT A QUESTION WHICH, IT AP- 
PEARS BY THE RECORD, MIGHT HAVE BEEN LITIGATED, WAS NOT, 
IN FACT, LITIGATED IN THE FORMER SUIT. 


The decisions cited under this head hold that not only is the 
party who alleges an estoppel by matter of record, confined to the 
issues actually involved in the pleadings, but that even as to the 
matters which were thereby in condition to be contested and de- 
termined, he may show by parol that certain ones were not actually 
under consideration. Even though the issue tendered to plaint- 
iff in error had been broader than was the case, it is his 
privilege to show that any portion of the issue was not actually 
litigated nor determined. As to plaintiff in error, no part of all the 
proceedings recited in the decree except that bearing on the 
amount, validity and ownership of his claim, were taken, and this 
he is entitled to show by parol. But under the replication of nad 
tiel record, this is denied him, and for this reason, the replication 
on file which sets up the facts should be allowed to stand. 

If this court agrees with plaintiff in error upon the question of 
limitation of suits on bank checks, under the Illinois statute, in which 
decision it is abundantly justified, it is thought that the question of 
pleading will not be allowed to prevent him from availing himself 
of all legal and equitable answers to the estoppel urged. 

Respectfully submitted. 


; Davip J. WILE and 
SuHepp & UNDERWOOD, 
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IN THE 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, A. D. 1890. 
No. 318. 


HENRY |]. ROGERS, ' 
Plaintiff tn Error. Error to the Circuit 
: ' Court of the United + 
States for the North- 
ern District of Illi- 


nos 


WILLIAM F. DURANT, IMPLEADED ETc., 
Defendant tn Error 


BRIEF FOR DEFENDANT IN ERROR, 


CHARLES H. LAWRENCE, 


CQUNSEL FOR DEFENDANT IN ERROR. 
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IN THE 


supreme Court of the United States. 


OCTOBER TERM, A. D. 1890. 


No. 318. 


_——_- 


HENRY J. ROGERS, 
Plaintiff in Error, Error to the Circuit 


vs. Court of the United 


| States for the North- 
WILLIAM F. DURANT, ImpLeApeED erc., ern District of Illi- 


Defendant in Error. nois. 


j 


BRIEF FOR DEFENDANT IN ERROR. 


This is a suit in assumpsit, brought by Henry J. Rog- 
ers against Wm. F. Durant and others as surviving 
partners of the firm of Jas. W. Davis and Associates. 
Durant alone was served with process. The suit was 
brought January 26, 1834, and judgment was rendered 
against the plaintiff and in favor of Durant, for costs, 
June 30, 1886, upon issues of law. (P. R., p. 45.) 

The declaration, as first filed, consisted only of the 
common counts, attached to which were copies of twenty 
bills of exchange. (P. R., p. 2.) Defendant filed 
eight pleas, on some of which issues of fact were joined 
and others were demurred to. (P. R., pp. 10-20.) 
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November 9g, 1885, plaintiff, by leave of court, filed an 
amended declaration, containing twenty special counts— 
one upon each of the drafts mentioned,—and the common 
counts, and it was ordered that the pleadings as already 
presented should stand to the amended declaration, with 
added leave to reply double to the eighth plea. 


One of the drafts (No. 20) bears date February 21, 
1870, is a sight draft alleged to have been accepted on 
the day of its date; all the others matured and are al- 
leged to have come to plaintiff's hands prior to the year 


1870. 


Several issues were made up by the pleadings, a synop- 
sis of which is as follows: 


ist IssuE. a@. Declaration (P. R., p. 22.) 


6. Plea of general issue verified by affi- 
davit. ‘This under the Illinois statute, 
puts in issue the execution of the 
paper, so that it is not prima /facte 
evidence against the defendant. 

c. Szmiliter. 

2p IssuzE. a. Declaration. | 

6. Plea averring that defendant Durant 
was not a member of the firm of Jas. 
W. Davis and Associates. 

c. Stmiliter. 

3p Issue. a. Declaration. 

6. Plea averring that the causes of action 
declared on did not accrue’ within 
five years before suit. (P. R., p. 11.) 

c. Demurrer to plea. (Demurrer sus- 
tained, P. R., p. 43.) 

4TH Issuz. a. Declaration. 


q § 2 
‘ 
e 
| Og 
re 
he 
i 4 
bd ] 
¢ 
2 
%3 : 
» i 
: © 
= 


STH IssuE. 


6TH ISSUE. 


7TH Issue. 


db, 


b. 


ad. 


b. 
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Plea that each and all of the causes of 
action declared on are founded upon 
bills of exchange and that no cause of 
action accrued on them within five 
years before suit, but that they ac- 
crued, if at all, after February 1o, 
1849, and prior to April 4, 1872. (P. 
R., p. 11.) 

Demurrer to plea. (Demurrer over- 
ruled; P. R., p. 43.) 

Judgment in favor of defendant on this 
issue. (P. R., p. 45.) 

Declaration. 

Plea that each and all of the supposed 
causes of action are founded on con- 
tracts entered into beyond the limits of 
the State of Illinois, and that none of 
them accrued to plaintiff within five 
years before suit, but accrued, if at all, 
after February 10, 1849, and prior to 
April 4, 1872. -(P. R., p. 11.) 
Demurrer to _ plea. (Demurrer 
overruled; P. R., p. 43.) 

Judgment in favor of defendant on this 
issue. (P. R., p. 45.) 

Declaration. 

Plea of payment. 

Traverse. 

Srmiliter. 

Declaration. 

Plea that on April 3, 1869, Jas. W. 
Davis and Associates deposited with 
plaintiff for collection drafts for $125,- 


Stu Issuk. 
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ooo for collection, out of the proceeds 
of which it was agreed plaintiff should 
pay the drafts and acceptances of 
Jas. W. Davis and Associates, then 
outstanding and future ones to the 
amount of said deposit, and that the 
drafts declared on are among those 
embraced in such agreement and that 
the drafts for $125,000 have been 
paid, whereby the causes of action de- 
clared on are paid. 

Traverse. 

Similiter. 

Declaration. 

Plea of former adjudication in the 
State of New York, in which it was 
decreed that defendant Durant was a 
member of the firm of Davis, Sprague 
& Co., but was not a inember of Jas. 
W. Davis and Associates, and in which 
proceeding the court divided certain 
asseis into two funds, one of which 
was set apart for the creditors of 
Davis, Sprague & Co., and the other 
for the creditors of Jas. W. Davis 
and Associates; that plaintiff here had 
a right to appeal from the decree in that 
suit so far as it affected him, but that 
he has acquiesced in said decree and 
taken a dividend upon the claims here 
sued on from the fund in the New 
York court, which was adjudged to 
the creditors of Jas. W. Davis and 
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Associates. (Profert. of record, etc.) 
Demurrer to pleas (afterward with- 
drawn.) 

Two replications to the eighth plea 

and demurrer thereto, filed December 

2, 1885, on which it would seem de- 

murrer was confessed, as later in the 

records are found (P. R., p. 41) three 
replications to the eighth plea, as fol- 
follows: 

Ist replication that there is not any 

record of the supposed proceeding in 

in the Supreme court of New York, 
concluding with verification. 

Demurrer to replication. (Demurrer 

sustained; P. R., p. 43.) 

IId replication to eighth plea aver- 
ring that though the proceeding was had 
as stated in the eighth plea the proofs 
therein were substanuallv completed be- 
fore plaintiff herein was notified to ap- 
pear, or before he became ia party to 
said suit, and that he was not a party to 
so much of said judgment as determined 
the Personnel of the partnership, and that 
he could not appeal from that part of 
the judgment, and the only proof he was 
allowed to make was as to ownership, 
validity and amount of claim. 

Demurrer to replication. (Demurrer 
sustained. P. R., p. 43.) 

IIId. Replication to eighth plea avers 
that before the plaintiff acquired any of 
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the obligations sued on Durant held him- 
self out to plaintiff as a partner in Jas. 
W. Davis and Associates, and never re- 
nounced such holding out till after plaint- 
iff had acquired all of said claims, and 
that by such holding out plaintiff was in- 
duced to acquire them. 
yj. Rejoinder, traversing replication. 
Judgment was rendered in favor of defendant on fourth 
and fifth pleas, the plaintiff having elected to abide his 
demurrers to said pleas. (P.R., p. 45.) 


.The court also sustained defendant’s demurrers to the 
first and second replications to the eighth plea, and 
plaintiff abided by his replications. (P. R., p. 45.) 


an 
————— 


a 
a 


THE JUDGMENT OF THE CIRCUIT COURT IN OVERRULING 
THE DEMURRER TO THE FOURTH PLEA WAS IN AC- 
CORDANCE WITH LAW. 

Law of Illinois, regarding limitations, 
passed Feby. 10,1849. §1. 

Law of Illinois, regarding limitatioas, 
passed Nov. 5. 1849. § 2. 

Law of Illinois, repealing act, passed March 
31, 1874. §1,4 119 and 138, and $6 
same act. 

Bickford v. First Nat. Bank, 42 Ul, 242. 
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THE JUDGMENT OF THE CIRCUIT COURT IN OVERRULING 
THE DEMURRER TO THE FIFTH PLEA, WAS IN ACCORD- 
ANCE WITH LAW. 

Law of Illinois, regarding limitations, 
passed Feby. 10, 1849. §1. 
Law of Illinois, repealing act, same as 


under point rf. 
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THE CIRCUIT COURT PROPERLY SUSTAINED THE DE- 
MURRER TO THE FIRST REPLICATION TO THE EIGHTH 


PLEA. 


Gould on Pleading, Chap. III, Sec. 1. 
Stephens on Pleading, Tyler’s 3d Am. Ed., 
2209. 


MURRER TO 


THE CIRCUIT COURT 


EIGHTH PLEA. 
Stephens on Pleading, Tyler’s 3d Am. 


236. 


THE 


o'Z 


PROPERLY SUSTAINED THE 


SECOND REPLICATION TO 


Davis v. Brown, 94 U.S., 428. 


Cromwell v. County of Sac, 94 U.S., 352. 


Miles v. Caldwell, 2 Wallace, 35. 


ANCE 


V. 


THE JUDGMENT OF THE CIRCUIT COURT WAS IN ACCORD- 


WITH LAW. 


Ed., 4 


DE- 


THE 


ARGUMENT 


THE JUDGMENT OF THE CIRCUIT COURT IN OVERRULING 
THE DEMURRER TO THE FOURTH PLEA WAS IN ACCORD- 
ANCE WITH LAW. 


Two of the twenty pieces of paper sued on ( Nos. 3 and 4, 
for the respective amounts of $388.45 and $499.35), 
P. R., p.5 are described in the declaration (P. R. pp. 23, 
24) as bankers’ checks; the rest are described as bills of 
exchange. The verbiage is immaterial since a check on 
a bank is still a draft or bill of exchange. 

Bickford v. First Nat. Bank, 42 Ill, 242. 


The only argument necessary upon this point is to cite 
the Illinois statutes. 


The act of the Illinois legislature, passed February 10, 
1849, most readily found in Gross’ Ill. Statutes, ed. 1868 
or 1869, fixes the period of limitation on bills of exchange 
at five years. An act amendatory to the chapter on lim- 
itations, passed November 5, 1849, fixes the same period. 


An act revising the law as to limitations was passed 
April 4, 1872, fixing a different period and which forms 
part of the revised statutes of Illinois of 1874, and in 
the general repealing act of 1874 the two statutes cited 
are expressly repealed. Rev. Stat. Ills. 1874, Chap. 
131; Statutes, § 5,9. 119 and 135. 

By section 6, same chapter, it is provided that “ when 
“any limitation law has been revised by this or the twen- 
“ty-seventh general assembly ” (the one in session April 


IO 


4, 1872), “and the former limitation law repealed, such 
‘repeal shall not be construed so as to stop the running 
“ of any statute, but the time shall be construed as if such 
“repeal had not been made.” 
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‘ 
THE JUDGMENT OF THE CIRCUIT COURT IN OVERRULING 
THE DEMURRER TO THE FIFTH PLEA WAS IN ACCORDANCE 
WITH LAW. 


All of the drafts are drawn and are made payable in 
Cheyenne, Dakota. 


The statute of Illinois, passed February 10, 1849, 
(Gross’ Ill. Stat., Ed. 1868, page 429—Chap. Limita- 
tions) in section 1 provides ¢nfer aliathat * * * “all 
“actions founded on any promissory note, bond, judg- 
‘‘ment, contract or indebtedness executed, rendered, 
“entered into or accrued, beyond the limits of this state” 
* * * “shall be commenced within five years next 
“after such recovery, or the cause of such action shall 
“have accrued, and not after.” 


This law was revised in 1872, and repealed in 1874, as 
stated in point I. 
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THE CIRCUIT COURT PROPERLY SUSTAINED THE DEMURRER 
TO THE FIRST REPLICATION TO THE EIGHTH PLEA. 


The eighth plea sets up a proceeding in the Supreme 
court of the State of New York, brought by Durant and 
others, in equity, for an adjudication of all questions of 
liability of the members of Davis, Sprague & Co. in 
reference to the firm of Jas. W. Davis & Associates, 


If 


or the latter’s creditors (P. R., pp. 12--19) in which, 
amongst other questions, it was in issue whether or not 
Durant was a member of the firm of Jas. W. Davis & 
Associates and wherein it was adjudged that he was not; 
that Rogers was a party and privy to such proceeding, 
and availed himself of the decree and acquiesced therein, 
although he had a right of appeal therefrom; that in said 
cause a certain fund was found to belong to a firm called 
Davis, Sprague & Co., and another to belong to Jas. W. 
Davis & Associates, and ordered to be distributed to the 
respective intervening creditors of each firm; that the 
claims here sued on were allowed in Rogers’ favor as 
debts of Jas. W. Davis & Associates, of which Durant 
was not a member, and that Rogers took his dividend 
upon these claims from the fund set apart for the cred- 
itors of Jas. W. Davis & Associates. 


The plea is admitied to be good upon its face. The 


first replication (P. R., p. 41) avers that there is no such 
record, and concludes as follows: “And this the said 
‘plaintiff is ready to verify, etc., wherefore he prays 
“judgment, etc.” The replication is specially demurred 
to for want of a proper conclusion. 

Gould, in speaking of the general rules of pleading 
(Chapter 3, § 1),s ates that “there are two indispensable 
requisites to all good pleading; (1), that the matter 
“ pleaded (7. ¢., the facts alleged) be sufficient in law to 
‘avail the party who pleads it; and (2), that it be de- 
‘¢duced and alleged according to the forms of law. And 
«if either of these requisites be omitted, the pleading is ill, 
‘for all pleading is required to be sufficient, not only in 
‘‘ substance, but in form also; by which latter term, we 
‘are here to unJerstand those technical or artificial modes 
“of introducing and detailing the subject-matter pleaded 
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‘which have been established by usage, and which can- 
“not be dispensed with without impairing that certainty, 
“regularity and uniformity which are essential in all 
“ judicial proceedings.” 

While a pleading which is a traverse, instead of a 
confession and avoidance of the antecedent pleading to 
which it responds, usually concludes to the country, 
such is not the case with the plea of nul tel record. The 
proper form of replication to a plea of former adjudica- 
tion is given in Stephens on Pleading, Tyler’s 3d Am. 
Ed., 229, and the conclusion is as follows: “ And this 
“the said A. B. is ready to verify when, where and in 


‘such manner as the court here shall order, direct or ap- 


“ point.” 

Of course the demurrer is technical, but under the au- 
thorities cited, I think there can be no question that it lies 
to the replication. Where an issue of fact is tendered by 
conclusion to the country, the party can refuse to go to 
trial if he choose until s/mz/iter is added, though the want 
of it may be cured by verdict if no objection is made. 


; vi 


THE CIRCUIT COURT PROPERLY SUSTAINED THE DE- 
MURRER TO THE SECOND REPLICATION TO THE EIGHTH 
PLEA, 


The substance of the plea has already been stated. 


The second replication (P. R., 41 and 42) avers that 
although the issues in the New York suit existed and 
were determined as stated in the eighth plea, and that 
Rogers having been served with the notice to creditors 
to present their claims did present the claims involved in 
this cause, and that they were adjudged valid as against 


Dintiien 
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Jas. W. Davis and Associates, and as not valid against 
Davis, Sprague & Co. (of which Durant was a member), 
or against any members of Davis, Sprague & Co.; yet 
the fact was that the issues as to who composed the firms 
were all made up, and the proofs on these issues sub- 
stantially completed before Rogers was notified to ap- 
pear or became a party to that suit, and that he had no 
opportunity to and did not participate in adducing proofs 
pro or con as to said issue, and that he was no party to 
sv much of said judgment as adjudicated said matter, 
and could not'appeal from that part of it, and that the 
only proof he was allowed to offer was as to the owner- 
ship, amount and validity of his claims, and is not bound 
or estopped by anything further; “and this he is ready 
‘to verify. Wherefore, inasmuch as the said defendant, 
‘ William F. Durant, hath not answered the said com- 
“ plaint of the plaintiff as to the breach and non-per- 
“formance of the said premises in the said declaration 
“ mentioned, he, the said plaintiff, prays judgment.” 

The plea is demurred to (P. R., 41) generally and 
specially (@) as amounting to wu/ tel record, but not in 
proper form therefor, and (4) as seeking to vary the 
record set up in the eighth plea. 


a. The replication admits in express and affirmative 
terms the allegations of the plea that the New York suit 
was brought for the purposes stated in the plea, to wit: 
to procure an adjustment and settlement of matters be- 
tween the firms of Davis, Sprague & Co. and Jas. W. 
Davis and Associates, and for an adjudication of all 
questions of liability of Durant and the other members of. 
Davis, Sprague & Co. in reference to the firm of Jas. 
W. Davis and Associates or tts creditors, and that it was 
in issue whether Durant was a member of Jas. W. 


Davis and Associates, and it was adjudged he was not, and 
that an order entered requiring all persons having claims 
against either or both firms to present the same with 
proofs in support of the validity thereof was served upon 
Rogers, and that in response thereto he presented the 
claims here sued on, and offered proof of their owner- 
ship, validity and amount, and that it was found that they 
were not valid claims against any member of Davis, 


Sprague & Co. 
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Thus far the plea and replication coincide. 


The plea avers (P. R., 14; Original Rec., 30) 
that on the hearing touching Ro ers’ claims the question 
of the membership of the two firms, and the question 
whether Durant was liable on the claims presented by 
Rogers were in issue and were tried, and that Rogers in- 
troduced testimony in support of his claims upon said 
issues; the plea also avers that Rogers might have ap- 
pealed from the decree so far as the same respected his 


claims. 


The replication is inconsistent with the plea only in the 
averments that the issues were made up and the proofs 
substantially completed before Rogers became a party: 
that he could not and did not participate in the proofs in 
reference thereto; that he was not a party to so much of 
said judgment as adjudicated them, and that he could not 
appeal therefrom, and the only proof he was allowed to 
make was as to ownership, amount and validity of his 


claims. 


' Now, it is admitted he did make proof as to the vALIb- 
ITy of his claims. 


He could not establish them as valid 


claims against either of the funds in court, unless he 


showed that the persons liable thereon were the pro- 
prietors of the fund in which he participated. 
words, if he was allowed-——as he admits he was—to ad- 


In other 


“4 


sO 


“« 


TS 


duce proofs as to the va/id/ty of his claims, the whole field 
was open to him, and legally the replication in that respect 
isin accord with the plea. Whether or not Rogers 
offered proofs is immaterial, provided he might have 
done so. 

Davis v. Brown, 94 VU. S., 428. 

Cromwell v. County of Sac, 94 U.S., 352. 


Also, whether Rogers had the right of appeal is imma- 
terial, since litigation must stop somewhere. 

[t not being necessary that the party could have a right 
of appeal, the averments in that regard, both of the plea 
and the replication, are immaterial, and a traverse of an im- 
material point is not good. The real substance of the 
plea lies in the issues made and determined, and the fact 
that Rogers took the benefit of the decree. 


‘A legatee who goes in before the master under a 
‘decree against an executor obtained by another party, or 
‘‘ who makes the result of such accounting the basis of a 
‘‘suit or decree for an account in his own behalf, will be 
‘bound by the account taken in such first suit.” 

Newcomb v. St. Peter’s Church, 2nd San- 
ford’s Chancery Rep., 636. 


The traverse, then, of the averments of the plea in re- 
gard to his right to offer proofs, or his offering them, are 
really immaterial, because, if the issues were made and 
determined, as is admitted by the replication, if he was 
notified to prove his claims, as is likewise admitted, and 
take his dividend, as is also admitted, the quesuon as 
to whether he could offer proofs, or did offer them, or 
could appeal, or did appeal, are all immaterial, and do 
not present an answer to the plea. 

Stephens on Pleading, Tyler’s 3d Am. 
Ed., 236. 
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But all of these inconsistencies between the replication 
and the plea are as to matters of fact denied by the 
replication, but which are stated affirmatively in the plea 
as existing in the record. No new matter is set up by 
way of confession and avoidance. The replication there- 
fore purports to be a traverse of the plea of a record; 
but the only proper traverse of a plea of a record is nu/ 
tiel record, the proper and necessary form of which has 
already been treated of. The demurrer to the replica- 
tion, for want of form, was therefore properly sustained. 


(4.) The replication is also demurred to as seeking to 
vary the record set up in the plea. The plea avers certain 
facts, and offers to prove them by the record. 


While evidence dehors, the record may sometimes be 
admitted to explain it, or supply that which is not shown 
upon its face, or, while its existence may be denied, it is 
not competent to vary it. 

Miles v. Caldwell, 2d Wallace, 35. 


And what is not the subject of proof, cannot be pleaded 
as a fact. 
V. 
THE JUDGMENT OF THE CIRCUIT COURT WAS IN ACCORD~- 
ANCE WITH LAW. 


Other errors than those embraced in the propositions 
already considered, are assigned. 


The first relates to a ruling on demurrers to pleas to 
the original declaration which was abandoned by plaintiff. 


It is also alleged as error that no trial was had on the 
issues of fact joined on the first, second, sixth and seventh 
pleas. I donot know how to make any argument on 


these propositions. 
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It is also alleged that the court erred in rendering judg- 
ment of non-suit. As to this, it need only be said that 
there is no judgment of non-suit, a judgment being prop- 
erly entered in bar. 

The ruling of the court upon the demurrers to the rep- 
lications to the eighth plea are immaterial, if the demurrers 
to either the fourth or fifth plea were properly overruled. 
Either of these pleas being good, the judgment must be 
affirmed. And the statute of Illinois provides that where 
judgment is given on demurrer, the successful party shall 
recover costs and have execution therefor. 

All of which is respectfully submitted. 
CuHarLEs H. LAWRENCE, 
Counsel for Defd’t. in Error. 


— — 
- ore crap emer mt ace 


IN THE 


Supreme Court of the GQuited States. 


OCTOBER TERM, A. D. 1890. 


No. By 18. 


HENRY J. ROGERS, Pviaintive in Exnor, 
iS. 


WM. F. DURANT, Impteapep, &c., Derenpant In Exror. 


SUPPLEMENTAL ARGUMENT FOR DEFENDANT 
IN ERROR. 


AS TO THE FIFTH PLEA. 


CHARLES H. LAWRENCE, 


Counsel for Defendant in Error. 


Jupp & DerwetLer, PRINTERS, WAsHINGTON, D. ©. 


as re yer ot, SCF 
EN aay BE 
gg, one ee 
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HENRY J. ROGERS, Puarntirr iy Error, 
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WM. F. DURANT, Impveapep, &c., DereNDANT In Error. 


SUPPLEMENTAL ARGUMENT FOR DEFENDANT 
IN ERROR. 


AS TO THE FIFTH PLEA. 


When I filed the fifth plea, setting up the fact that the 
causes of action arose without the State of Illinois and claim- 
ing five years as a limitation, I believed the plea good. The 
circuit judge was of the same opinion, and when I obtained 
leave of this honorable Court to filea supplemental argument 
it was for the purpose of showing, among other things, that 
the statute relied on had not been repealed, as claimed by 
plaintiff in error. In the first place, the act of February 10, 
1849, in the same section describes a class of causes of action 
arising outside the State and the same kind of causes of action 
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arising within the State, as a separate class. Domestic causes 
of action are spoken of without any limiting adjective, 
doubtless because a legislature would be presumed to legis- 
late only as to matters within its own sovereignty ; but mat- 
ters of foreign origin are specially described. Then, in the 
act of November 5, 1849, there is a repealing clause which 
is limited to such portions only of former acts as are incon- 
sistent with the latter; and the latter makes no provision 
in regard to causes of action of foreign origtn, which the 
existing law recognized asa separate class. The word “all,” 
found in the act of November 5, is also found in that of 
February 10, and yet does not embrace matters arising out- 
side the State. Therefore the act of November 5 is no more 
inconsistent with the five-year limitation as to foreign con- 
tracts found in the act of February 10 than it would be if 
the act of November 5 were inserted in the act of February 
10 in lieu of that portion of the section which prescribes the 
limitation as to “all actions,” &c., which are not described 
as arising beyond the limits of the State; hence, because 
this provision as to foreign causes of action is not inconsist- 
ent with the act of November 5 and as the repealing effect 
is expressly limited to matters inconsistent with it, and re- 
peals by implication are not favored, it would seem that the 
limitation of five years as to foreign causes of action would 
stand. 

Furthermore, in Baker, adm’r, vs. Browne (18 IIl., 91), 
which was a suit brought about the year 1856 on a foreign 
judgment, recovered prior to 1849, and wherein five years 
was pleaded as a bar under the act of February 10, 1849, 
and the sufficiency of the plea was treated as the main ques- 
tion in the case,the plea was held good. The Supreme 
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Court in their opinion, after quoting the statute, say : “The 
“law is revived and declared operative from its passage 
“ by the limitation law of 1851 (Statutes of Ill., 1856, pp. 
“750, 731), so fur as relates to the foundation of this action, 
“ there being no law prior to the act of 1849 barring actions 
“on foreign judgments.” 

There was a law prior to 1849 barring actions on domestic 
judgments and fixing the limitation at twenty years. (Rev. 
Stat., 1545; chap. 66,§5.) There was not, prior to 1849, any 
act barring actions on bills of exchange, either domestic or 
foreign, except “such as concern the trade of merchandise 
between merchant and merchant, their factors or agents.” 
Thus the supreme court of the State holds that the language 
of the act of November 5, prescribing sixteen years as the 
limitation on “ all actions founded on any judgment,” does 
not repeal the provision of the act of February 10, fixing 
the period of five years as a bar to foreign judgments. 

[In the revision of the statutes of Illinois adopted in 1874 
we find the period of limitation on foreign judgments fixed 
at five vears, and at twenty years on domestic judgments. 
(Bemis vs. Stanley, 93 Ill, 230.) This was the arguinent, 
which seemed good to me, that I desired to add to my origi- 
nal brief in answer to the position of counsel for plaintiff in 
error that the provision of the act of February 10 as to for- 
eign causes of action was repealed by the act of November 
5, 1849, and in support of which he does not cite any case. 

But, however professional zeal might tempt me to leave 
the argument of this question here, professional as well as 
personal honor seems to require ine to cite the case of Bal- 
lenger vs. McKee (36 III., 225), which I have first seen only 
since the indulgence of farther argument was accorded me, 
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in which it is held that notes made outside the State of IIli- 
nois after November*5, 1849, are barred only by the efflux 
of sixteen years, and that the act of 1851 did not repeal the 
act of November 5, 1849, or affect it in any wav as to causes 
of action arising after its passage. I am unable to differen- 
tiate the principle of this case as applied to bills of exchange 
from the rule it establishes as to promissory notes, and am 
forced to conclude that under it the fifth plea is bad. 


IT. 


AS TO THE FOURTH PLEA. 


This plea, which is to the entire declaration and to “ each 
of the counts thereof,” avers that each and all of the sup- 
posed causes of action mentioned in the declaration “ and 
each of the several counts thereof” are founded upon bills 
of exchange and sets up the bar of five years’ limitation. 
To this plea a general demurrer was filed (P. R., p. 20), which 
was overruled; and, plaintiff in error electing to abide his 
demurrer, judgment went for defendant upon the plea. (P. 
R., p. 45.) 

Counsel for plaintiff in error claims the ruling on the de- 
murrer was erroneous, and in support thereof presents the 
first four propositions of his argument. 

His first position is that a plea must fully answer all that 
it professes to answer, and that while the plea is good as to 
what he admits to be bills of exchange, yet because it is in 
solido to the whole declaration it does not answer the two 
counts on the bankers’ checks, because, he says, checks are 
not bills of exchange. Passing for the present the last 
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alll 
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premise, it is not denied, and there can be no question, that 
five years is a bar upon a bill of exchange. 
Simon vs. Butters, 48 [Il., 226. 

In order to avoid prolixity by repeating the same plea as 
to each of the twenty pieces of paper sued on, the form of 
plea adopted is both joint and several (P. R., p. 11), and is 
framed as a plea not only to the whole declaration, but to 
each of the counts severally. Unless this form be bad, the 
plea is good as to each of eighteen counts, presenting the 
same defense to each, and bad, according to opposing coun- 
sel, as to the two counts on two checks (Nos. 3 and 4) for the 
respective amounts of $388.45 and $99.35. Without stop- 
ping to discuss whether the demurrer should have been 
special or whether the sums sued for in those two counts 
would suffice to give this Court appellate jurisdiction, I pass 
to the immateriality of the distinction claimed to exist be- 
tween checks and bills of exchange. 

Counsel’s position is that bankers’ checks are not bills of 
exchange, citing Merchants’ Bank vs. State Bank, 10 Wall., 
647, and Jn re Brown, 2 Storv, 502, and that because Federal 
courts are not bound by the decisions of a State court, where 
a question of general commercial law arises, these bankers’ 
checks are to be classed under the Illinois limitation law 
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as “ other evidence of indebtedness in writing,” instead of as 
bills of exchange, and as therefore barred only by the efflux 
of sixteen years instead of five. 

I have no disposition to combat anything that is said in 
either of the cases cited by counsel for plaintiff in error, 
It is suid in them that differences exist between checks and 
bills of exchange, the differences, which are pointed out, 


being chiefly that checks are always drawn on a banker 
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and are not entitled to days of grace, and others mentioned 
by Story, relating to liability of the different parties and 
questions as to principal and surety. Both cases agree 
that there are many properties identical to both. I coneur 
in the statement that this Court is not bound by the decis- 
ions of a State court, where a question of general commer- 


cial law arises. 
Daniell on Neg. Inst., LI, p. 583, says: “A check is a draft 


“or order upon a bank or banking-house purporting to be 
“drawn upon a deposit of funds for the payment at all 
“events of a certain sum of money to a person or his order 
“or to bearer, and payable instantly on demand.” 

Parsons on Notes and Bills, II, 57, p. says: “A check is a 
“brief draft or order upon a bank or banking-house direet- 
“ing it to pay a certain sum of money.” If a draft and a 
bill of exchange are the same in common parlance and a 
check is a draft it is not a strained construction of the IIli- 
nois act to hold “ checks” included within the terms “ bills 
of exchange.” ~ 

But here is no question of commercial law. It is merely 
a question of definition of a term employed in a statute and 
the ascertainment of what was meant to be included in it. 
This Court is under no obligation to call a calf’s tail a leg 
simply because a State court does so; but when the law of 
a State is that a calf’s tail is a leg and the Legislature passes 
an act prescribing the length of calves’ legs, the tail must be 
intended within the purview of the act; and where, as in 
Illinois, the law is that a check is a bill of exchange, as is 
conceded, and the Legislature prescribes the period of time 
within which an action must be brought in the Illinois 
courts on a bill of exchange by any party for any purpose, 
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it must be held that the term “bill of exchange” includes 
checks. ; 

It is not doubted that the Legislature of Illinois has the 
right to fix the period during which her courts shall be open 
to holders of bills of exchange and of checks, and that the 
Federal courts will observe such limitations. It makes no 
difference what term the Legislature employs in describ- 
ing the cause of action as to which it proposes to limit the 
remedy as to time, provided such term has a legal meaning 
within that State, or provided the intent is manifest, in view 
of the language employed in other acts or by the court of 
last resort. The question is not, Will this Court give the 
same relief in view of its decisions as would the State court 
in view of the decisions of its local tribunal? but instead it 
is, Are the courts open to any one—drawer, drawee, payee, 
remote or first indorser, after or in the absence of protest, 
whether before or after days of grace—for any relief what- 
ever, after the lapse of five years from the time that liability 
accrues? Finally and conclusively, though differences be- 
tween checks and bills of exchange exist, as found in 11 Wal- 
lace and 2 Story, cited for plaintiff in error,and in the works 
of Daniell and Parsons,as I have noted, it is still true that, for 
purposes of pleading, a check may be described as a bill of 
exchange. Such is the authority of Jn re Brown, 2 Story, 
where Justice Story says, on page 512, between the two ex- 
cerpts given by counsel for plaintiff in error: “ That it may 
“be declared upon as a bill of exchange is no proof that it 
“ may not also be declared on as a check.” 

Parsons on Notes and Bills, II, p. 84 (2nd ed.), says that 
the bearer “ may sue upon a check as upon an inland bill 
“of exchange,” and cites several authorities in support of 
the rule. I have not found any which oppose it. 
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Of course, a description of a check as a bill of exchange 
which is good in a declaration is good in a plea; consequently 
the fourth plea, which is not alleged to have any special 
defect, is good, and a bar to the entire action and judgment 
was properly rendered upon it, no matter whether the 
rulings as to the fifth plea or the second and third replica- 
tions to the eighth plea were erroneous or not. (Stephens on 
Pleading, 273.) If the other rulings constitute error it was 


damnum absque injuria. 


IIT. 


THE SECOND REPLICATION TO THE EIGHTH PLEA IS BAD, 
BECAUSE PAROL PROOF CAN BE RESORTED TO ONLY TO 
SHOW THAT WHICH ACTUALLY OCCURRED, BUT YET DOKS 
NOT AFFIRMATIVELY APPEAR -ON THE FACE OF THE 
RECORD; IT IS NOT ADMISSIBLE TO PROVE: THAT WHAT 
APPEARS ON THE FACE OF THE RECORD TO HAVE OC- 
CURRED DID NOT OCCUR, OR TO PROVE A NEGATIVE FACT 


IN REGARD TO IT. 


It is familiar that an immaterial averment of a plea does 
not render the plea bad; likewise that such averment is not 
traversable. It is also a familiar rule that no matter of de- 
fense which merely denies what the plaintiff must prove 


should be pleaded specially. 
Puterbaugh’s III Common Law Pr, edition 1888, 


page 171. 
If, then, the averments of the eighth plea, which are 
traversed by the second replication, are immaterial, no issue 
‘ean properly be made on such averments, and a replication 
seeking to do so would be bad on demurrer. 
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If the averments are material it must be because they 
form an essential part of the record, the existence of which 
is stated by the plea, and therefore the general issue of nul 
tiel record would be the proper traverse, instead of a special 
replication, and such replication would be bad on demurrer, 
as the circuit court held. 

If counsel for plaintiff in error chose to rely upon the 
principle of the case of Tams vs. Lewis, 42 Pa. St., 411, cited 
in his argument on page 20, to the effect that the only issue 
to which Rogers was a party or privy in the New York case 
was a mere collateral or incidental matter, which did not 
render it a part of the cause, so as to become res adjudicata 
by virtue of the decree in that proceeding, all he would have 
to do would be to rely upon the record, because unless the 
record shows affirmatively that it was a proper matter of ad- 
judication, and likewise that it was binding upon Rogers, 
then the plea is not sustained by the proof. The plea makes 
profert of the record of the court as showing all the matters 
relied upon to constitute a defense. It does not aver that 
part of them are of record and part are not. Wherefore a 
traverse of any particular and material allegation of the plea 
can only be determined by inspection of the record; hence 
no other issue could be raised on the plea to determine the 
legal status of the parties to the proceeding than nul tiel 
record. 

It is true that any matter in discharge, or, rather,—under 
the cardinal division of pleas into those by way of denial 
and those by way of confession and avoidance,—any matter 
by way of confession and avoidance may be pleaded specially, 
as was done in the third replication to the plea, which sets 
up that although Durant was not a partner in point of law 
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of James W. Davis and Associates, he had yet so held himself 
out to the plaintiff as to estop him from denying his liability 
asa partner. This replication the circuit court held good, 
because it neither contradicts nor varies the record. 

In view of the argument of counsel in error upon this 
point, it may be well to call the attention of the Court tu 
other cases than that of Newcomb vs. St. Peter’s Church, 2 
Sandf. Ch., 636, already cited. 

In Bates vs. Stanton, 1 Duer, 87, it is said: 


“It isa mistake to suppose that the term ‘ parties,’ in the 
* sense of the rule which renders a prior judgment conclusive 
“upon those who sustain that characier, is restricted to those 


“ who are parties upon the record. On the contrary, it in- . 


“ cludes all who have a direct interest in the subject-matter 
‘of the suit, a right to make a defense or control proceed- 
“ ings.” 
To the same effect are— 
Morgan vs. Thorne, 9 Dowling’s Pr. Rep., 228. 
Burrill vs. West, 2 N. H., 192. 
Blasdale vs. Babeock, 1 Johnson, 517. 
Duchess of Kingston’s Case, 11 Harg. St. Tr., 243. 


~ 


So in the English ease of Collier vs. Walters, Law Reports, 
vol. 17, page 252, a person was improperly impleaded, and 
instead of moving his dismissal he remained in the case to 
a decree and took his costs. Afterwards, coming to an inter- 
est in the property, he filed a bill, but was held concluded 
by the decree. ° 

In Benjamin vs. Elmira R. R. Co., 49 Barb., 441, a decree 
of foreclosure was held to conclude parties impleaded as 
judgment creditors when they were in fact mortgagees. 
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But the plaintiff in error seems to claitn that in order to 
constitute an adjudication the matter in dispute must have 
been put in issue by the pleadings in the first suit. That 
has been stated as a general rule, but it is also true that 
there are exceptions; and in Babcock vs. Camp, 12 Ohio St., 
12, the rule thus generally stated, it is said, “ has no proper 
‘application when the first suit was in chancery involving 
“ the taking of an account between numerous parties occu- 
“ pying various relations to each other and the adjustment 
“of many and complicated claims between them, and in 
“which many of the claims of the parties respectively must 
“of necessity be made and contested orally before the mas- 
“ter and on argument on exceptions to his conclusions; 
“and when it is apparent from the whole record of the first 
“ suit that the matter in dispute in the subsequent suit might 
“have been contested and must have been passed upon by 
“the court in the first, the parties are concluded by the 
“former adjudication.” 

So in the New York case of Demorest vs. Darg, 32 N. Y., 
281, it is held (referring to the conclusive character of a 
judgment on a point once litigated, &c.) “ that there is no 
“difference in the application of the rule, whether the first 
“ adjudication is in a formal action or in proceedings sum- 
“mary in their character.” To the like effect is Supervisors, 
&c., of Onondaga vs. Briggs, 2 Denio, 26. Not only is this 
the case as respects matters specifically litigated and deter- 
mined, but also as to all other matters fairly involved in the 
issues arising upon the same question, although the subject- 
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matter of the second controversy or grounds on which the 
second adjudication is sought may be different. 

Bouchaud vs. Dias, 8 Denio, 238. 

Gardner vs. Buckbee, 3 Cowen, 121. 

Birckhead vs. Brown, 5 Sandf. Sup. C’t Rep., 134. 

Bangs vs. Strong, 4 N. Y., 315. : 

White vs. Coatsworth, 6 N. Y., 137. 

Castle vs. Noyes, 14 N. Y., 329. 

Dwight vs. St. John, 25 N. Y., 208. 


Counsel for plaintiff in error (page 17) says that it is not 
disputed that a judgment was rendered at the time and by 
the court specified in the eighth plea, which judginent con- 
tains the language quoted and is in full effect; but he urges 
in support of the replication that the plaintiff in error was 
a party to that proceeding only sub modo, coming into said 
cause under an order permitting proof of the ownership and 
validity and amount of his claim, and nothing else. 

The order referred to constitutes a part of the record and 
is expressly alleged in the plea (P. R., 14), so that this claim 
is not new matter to be set up by special replication, since 
it isalready averred in the plea. He also claims that Rogers 
was in the case only for the purpose of proving ownership, 
validity, and amount of his claim, and admits that to that 
extent it is a binding adjudication upon him. 

Counsel for plaintiff in error is driven to the position 
stated as the ninth proposition of his argument in the fol- 
lowing language: 

“Tt is only matters involved in the issues made by the 
“ pleadings that are considered res adjudicata, and parol evi- 
“dence is competent to show that a question which it ap-- 
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“pears by the record might have been litigated was not in 
“fact litigated in the former suit.” | 
Iu other words, he claims the right to disprove the record 

by parol. On the contrary, I insist that neither of these 
things can be done, and that while it is true that what actu- 
ally took place and yet does not affirmatively appear by the 
record, if necessary to establish the identity of the subject- 
matter or the grounds on which the judgment proceeded 
and show what matters were or were not actually considered 
and presented, may be shown by parol, yet that in a plea of 
former adjudication what does appear by the record must 
be proved by it, and is proved by it, and that a judgment is 
not only conclusive as to all matters which upon its face 
appear to have been actually determined respecting such 
demand, but as to other matters which might have been 
brought forward and determined respecting it. 

Sturtevant vs. Randall, 53 Me., 154. 

Chase vs. Walker, 26 Me., 558. 

Walker vs. Chase, 55 Me., 262. 

Burden vs. Shannon, 14 Gray, 433. 

Babcock vs. Camp, 12 Ohio St., 36. 

Cromwell vs. County of Sac, 94 U. S., 352. 

Davis vs. Brown, 94 U.S., 428. 


Hence if the record shows affirmatively matters which 
would conclude Rogers he can neither prove nor plead the 
contrary, or,in other words, such a special traverse of a plea 
of the record is bad. If any further authority were neces- 
sary the following quotation from counsel’s brief is suffi- 
cient: 

“ When the declaration states a special matter as the 
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“ ground of action and issue is taken by the defendant upon 
“the allegation, parol proof is inadmissible to show that a 
“ different subject was litigated upon the trial.” 

Campbell vs. Butts, 3 Comst., 173. 

A special replication denying the averment of the plea 
that after the rendition of the judgment in the New York 
case Rogers had availed himself of the decree and under it 
taken a dividend would be good, because that is a 
matter which would in no manner be shown by the 
record and is a matter subsequent to the decree; but 
it is admitted by the pleadings that he did take such 
dividend. Then if, in dividing the assets in the hands 
of the receiver in the New York case into two funds for the 
purpose of setting one of them apart for the creditors of 
Davis, Sprague & Co., of which Durant claimed and was 
found to be a member, and the other for the creditors of 
Jas. W. Davis and Associates, of which Durant denied he 
was a member and of which he was adjudged not to be a 
member, it was necessary to ascertain who composed the 
two firms and to ascertain that any distributee had a valid 
claim against the proprietors of either fund, it certainly 
was adjudged that these claims sued on were claims against 
and debts of the individuals who were doing business by 
the style of Jas. W. Davis and Associates, and of none others. 
This being so, the question of Durant’s being a legal partner 
of the firm of Jas. W. Davis and Associates was in issue. 
The question was not only expressly raised upon the plead- 
ings before Rogers came in, but was also necessarily involved 
in the proof of his claims. It was found Durant was not a 
partner. Certuin moneys found to belong to that firm were 
directed to be distributed among its creditors, and Rogers 
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came in and took his share. This, under the cases cited, and 
especially the case of Newcomb vs. St. Peter’s Church, from 
the opinion in which I quoted in my first argument, would 
seem to constitute a conclusive estoppel upon Rogers press- 
ing the claim that Durant was in point of law a member of 
Jas. W. Davis and Associates. Therefore the second replica- 
tion, which does not seek to supply matters which are not 
averred to appear in the record, but to deny those which are 
alleged to appear in the record, amounts merely to a plea of 


‘nul tiel record, or else it seeks to vary or contradict the record, 


and in either case is obnoxious to the demurrer filed to it, 
which was both general and special. 
All of which is respectfully submitted. 
CHARLES H. LAWRENCE, 
Counsel for Defendant in Error. 


